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MEMORANDA. 

Mr.  Justice  Marshall  took  no  part' in  the  decision  in  Randall  v.  M., 
8t,  P.  d  £f.  8,  M,  R,  Co,,  reported  in  162  Wis.  on  page  507.  He  took 
no  part  in  the  decision  of  cases  reported  in  this  yolume  on  pages  20- 
24.  151-159,  293-306,  312-321. 

Mr.  Justice  Timlin  took  no  part  in  the  decision  of  cases  in  this 
yolume  except  those  reported  on  pages  1-24,  270-273,  275-282,  484- 
507. 

Mr.  Justice  Rosenbebrt  took  no  part  in  the  decision  of  the  cases 
reported  in  this  yolume  on  pages  1-19,  300-306. 

This  yolume  includes  all  the  cases,  not  preyiously  reported,  which 
haye  been  finally  determined  by  the  court.  In  fiye  cases  of  the  Janu- 
ary term,  in  which  opinions  were  filed  in  May  and  June,  1916,  motions 
for  rehearing  are  still  pending. 

Madison,  Aiigust  7,  1916.  F.  K.  C. 
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Manegold,  State  ex  rel,  Langland  v 69 

Marty,  Birdsong  £  Co.  v 516 

Masbruch  v.  von  Oehsen 208 

Religious  societies:  Interference  with  member's  rights:  Per- 
sonal wrong  of  trustees:  Injunction:  Parties:  Jurisdiction 
of  civil  courts. 

Mayer  Boot  &  Shoe  Co.,  Stetz  v 151 

McKinley,  Ormond  v 205 

McLennan  v.  Church J^ll 

Vendor  and  purchaser:  Breach  of  contract  by  vendor:  Specific 
performance:  Equity:  Legal  relief:  Fraudulent  collusion  to 
break  contract:  Liability:  Measure  of  damages. 

Mechanical  Appliance  Co.  v.  A.  Kieckhefer  E.  Co 6^7 

Appealable  orders. 

Merchants  National  Bank  v.  Lynch 358 

Midland  Terra  Cotta  Co.  v.  Illinois  Surety  Co 190 

Pleading:  Joinder:  Causes  of  action  must  affect  all  parties. 

Miley  v.  Ileaney 13^ 

Pleading:  Cross-complaint:  Facts,  how  stated:  When  plead- 
able: Parties:  Joinder  of  causes  of  action :  Issues:  Separate 
trials  by  court  and  jury. 

Milwaukee,  City  of,  State  ex  rel.,  v.  Circuit  Court JiJf.5 
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Milwaukee  Building  Supply  Co.  v.  Illinois  Surety  Co. .  Jf8 
Building  contracts:  Bond  of  contractor:  Liability  of  surety  to 
materialmen:  Payments  by  owner  without  release  of  liens, 
etc.:  Discharge  of  surety:  Liens:  Notices:  Address  and  serv- 
ice: Corporations  having  identical  interests:  Claims  for 
liens:  Naming  of  owner:  Sufficiency. 

Milwaukee  Electric  R.  &  L.  Co,,  Prellwitz  v 84 

Milwaukee  Electric  R.  &  L.  Co.,  Saudek  v 109 

Milwaukee  Electric  R.  &  L.  Co,,  Spence  v 120 

Milwaukee  Western  Fuel  Co.,  Bugajski  v 116 

Miranovitz  v.  Gee 21/6 

Vendor  and  purchaser  of  land:  Fraud:  Fiduciary  relation:  Re- 
scission of  contract:  Actionable  representations:  Fact  or 
opinion?  Waiver  of  right  to  rescind:  False  testimony  as  bar- 
ring right  to  relief:  Letter  of  trial  judge:  Findings  of  fact. 

Mitchell  V.  Lyons 399 

Quieting  title:  Tax  deeds:  Fraud  of  tenant  in  common:  Con- 
veyances in  fraud  of  creditors:  Cancellation  of  instruments: 
Pleading:  Amendment  to  conform  to  proof:  Disclaimer:  Dis- 
missal: Judgment,  upon  whom  binding:  Parties:  Rights  of 
purchaser  at  execution  sale:  Appeal:  Costs:  Briefs:  Unnec- 
essary printing. 

Montague  v.  State 68 

Taxation :  Inheritance  taxes :  Transfers  by  appointment  made 
after  passage  of  law,  under  power  previously  created :  Trans- 
fers resulting  from  failure  to  appoint. 

Morris,  Homburg  v 31 

Mossrud  V.  Lee 229 

Negligence:  Sale  of  poisonous  liquid:  Labeling:  Violation  of 

statute:  Death  of  live  stock:  Proximate  cause:  Contributory 

negligence:  Questions  for  jury. 

Myre,  Stoughton  Wagon  Co.  v 132 

Nash,  Church  v ^2^ 

National  Life  Insurance  Co.  v.  Brautigam 270 

Life  insurance:  Right  to  change  beneficiary:  Married  women. 

Nelson  v.  Fairchild  &  North-Eastern  R.  Co 300 

Appeal:  Affirmance  on  equal  division:  Contracts:  Railway  con- 
struction :  Conclusiveness  of  engineer's  estimate. 
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Nickel  V.  Chapman 348 

Boundaries:  Evidence:  Ck>mpetency:  Waiyer  of  objections: 
Surveyor's  plat:  Ejectment:  Judgment:  Verdict  as  to  land 
not  in  suit:  Costs. 

Northern  Chief  Iron  Co,  v.  Town  of  Vaughn 661 

Northwestern  Mutual  Life  Insurance  Co.  v.  State J^SIf. 

Constitutional  law:  Supreme  court:  Original  Jurisdiction:  Ac- 
tions against  the  state:  Equal  protection  of  the  laws:  Taxa- 
tion of  life  insurance  companies:  License  fees:  Classifica- 
tion: Interstate  commerce:  Investment  business  of  insur- 
ance company:  Burdening  by  state  law:  Statute  construed: 
Interest  receipts  from  policy  loans  are  not  ^'premiums:"  Lia- 
bility to  policyholders  not  an  "unconditional  debt:"  Arbi- 
trary discrimination. 

Nygaard,  State  ex  rel.  Bundy  v 307 

O'Connor  v.  Chicago,  Milwaukee  &  St.  Paul  B.  Co, . . .  653 
Railroads:  Tree  blown  down  across  track:  Derailment  of 
train:  Injury  to  employee:  Negligence:  Proximate  cause: 
Unusual  storm:  Patroling  track:  Failure  to  inspect  tree: 
Right  to  cut  it  down:  Statutes:  Federal  Employers'  Liabil- 
ity Act:  Contributory  negligence:  Assumption  of  risk. 

Oehsen,  Masbruch  v 208 

O.  H.  Ingram  Co.,  State  ex  rel.,  v.  Wisconsin  Tax  Comm.  311 

Ormond  v.  McKirdey 206 

Mutual  benefit  societies:  Change  of  beneficiary. 

Pahst  Brewing  Co.,  State  ex  rel.,  v.  Kotecki 101 

Paul,  Emerson-Brantingham  Implement  Co.  v 689 

Peterson,  T.  W.  Stevenson  Co.  v 268 

Pfeiffer  v.  Chicago  &  MHwavkee  Electric  B.  Co 311 

Bvidence:  Testimony  of  deceased  or  absent  witness:  Statute 
construed:  Instructions  to  Jury:  Witnesses:  Impeachment 

PhUipp,  State  ex  rel.  Gilbert  v 613 

Pierce,  State  v 615 

Piper  V.  State 60i 

CMminal  law:  Physicians  and  surgeons:  Practicing  without 
license:  Prosecution:  Counsel  assisting  district  attorney: 
Appeal  and  error:  Complaint:  Sufficiency:  Constitutional 
law:  Statute  defining  practice  of  medicine:  Classification: 
Equal  protection  of  the  laws:  Trial  by  Jury. 
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Platteville,  City  of,  Carthew  v 226 

Platteville,  City  of,  Johns  v 219 

PlattevUle,  Town  of,  Klar  Piquett  Mining  Co.  v 2H,  215 

Polebitzke  v.  John  Week  Lumber  Co 822 

Contracts:  Construction:  Conveyances:  Waters:  High-water 
mark. 

Prellwitz  v.  Milwaukee  Electric  R,&L.Co 8Jt 

Street  railways:  Injury  to  passenger  alighting  from  car:  Neg- 
ligence of  conductor  and  motorman:  Special  verdict:  Incon- 
sistency: Excessive  damages. 

Priest,  Riggles  v 199 

Bay  worth  v.  Ooodrick J^Olf 

Judgments:  Setoff:  Attorneys'  liens:  Priority. 

Regeyits  of  Normal  Schools,  State  ex  rel.,  v.  Donald ....   lJf6 

Begina  Co,  v.  Toynbee 661 

Interstate  commerce:  Conditional  sale:  Filing  of  contract:  Re- 
sale before  pasrment  of  price:  Foreign  corporations:  Valid- 
ity of  contracts:  Taking  security  for  interstate  commerce 
debt. 

Biggies  v.  Priest 199 

Automobiles:  Rules  of  the  road:  Collision  with  bicycle:  Negli- 
gence: Questions  for  Jury:  Unlawful  speed:  Instructions  to 
Jury:  Harmless  error:  Contributory  negligence:  Gross  neg- 
ligence. 

Binder  v.  City  of  Madison 625 

Constitutional  law:  Highways  and  bridges:  Highway  district: 
Taxation:  County  system:  Classification  of  highways:  Exclu- 
sion of  city  streets:  County  committee:  Delegation  of  powers 
of  county  board  and  clerk:  Auditing  of  claims:  County  com- 
missioner: City  treasurer:  Failure  to  settle  taxes:  Penalty. 

Bipon  Hardware  Co,  v.  Haas 502 

Fraudulent  conveyances:  Husband  and  wife:  Intent:  Appeal: 
Review:  Findings  of  fact:  Inferences. 

Riverside  Sanitarium,  Torrey  v 71 

Bosenberg,  Buchholz  v 312 

Boutt,  Leshin  v 105 

Bushford,  Town  of.  Tanner  v 196 
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Saudek  v.  Milwaukee  Electric  B.  <&  L.  Co 109 

Workmen's  compensation:  Death  of  city  employee:  Cause  of 
action  against  third  person:  Assignment  to  city:  Reassign- 
ment to  widow:  Validity:  Consideration:  Retention  by  city 
of  control  over  litigation. 

Schumann  i\  City  of  Kaukauna 396 

Instructions  to  jury:  Harmless  errors:  Highways  and  bridges: 
Injuries  from  defects. 

Shepard  Drainage  District,  C,  M.  &  St,  P.B.Co.v 386 

Shelton  v.  Lynch  (lYill  of  Lynch) 466 

Slack  V.  Joyce 561 

Negligence:  Injuries:  Collision  between  automobile  and  bicy- 
cle: Contributory  negligence:  Evidence:  Habitual  careful- 
ness of  chauffeur:  Damages:  Resulting  illness:  Excessive 
damages. 

Somers,  Green  v 96 

S pence  v.  Milwaukee  Electric  B.  £  L.  Co 120 

Street  railways:  Automobiles:  Collision:  Contributory  negli- 
gence: Directed  verdict 

State,  Abaly  v 609 

State,  Bishop  v 359 

Staie,  Dahlgren  v HI 

State  V.  Guaranteed  Investment  Co 292 

State  V.  Helmann 639 

Intoxicating  liquors:  License  bond:  Action  for  breach:  Dis- 
trict attorney:  Condition  precedent:  Judgment  for  full  pen- 
alty: Statutes:  Construction. 

State,  Karakutza  v 293 

Staie,  Montague  v 58 

State,  Northwestern  Mutual  Life  Insurance  Co.  v 48^ 

State  V.  Pierce 615 

Constitutional  law:  Freedom  of  speech:  Abridgment:  Corrupt 
Practices  Act:  Validity. 

State,  Piper  v 604 

State  ex  rel.  Attorney  General  v.  Stoughton  Club 362 

Intoxicating  liquors:  Unlawful  sale:  Public  nuisance:  Abate- 
ment by  equitable  action:  Conviction  not  a  condition  prece- 
dent: Constitutional  law:  Right  to  jury  trial. 
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State  ex  rel.  Board  of  Regents  v.  Donald I4S 

Statates:  Amendment:  Implied  repeal:  Appropriations:  Legis- 
latlve  intention:  How  determined:  Normal  schools:  Unex- 
pended balances. 

State  ex  rel.  Bundy  v.  Nygaard 307 

Taxation  of  incomes:  Profits  on  sale  of  stock:  Capital  or  "in- 
come"? When  status  is  fixed. 

State  ex  rel.  Ervin  v.  County  Board  of  Vilas  County . . .   577 

Statates:  Construction:  Legalizing  acts  of  county  board:  Divi- 
sion of  town:  Apportionment  of  indebtedness:  Constitutional 
law:  Special  legislation:  Local  law:  Title:  SufiEiciency. 

State  ex  rel.  Gilbert  v.  Philipp 618 

Normal  schools:  Appropriations:  Building  fund  not  depleted 
by  unauthorized  loan:  Injunction. 

State  ex  rel.  La  Crosse  Public  Library  v.  Bentley 6SS 

Taxation:  Municipal  corporations:  Public  purpose:  Libraries: 
Statutes:  Construction:  Implied  repeal:  General  law  and 
special  city  charter. 

State  ex  rel.  Langland  v.  Manegold 69 

Constitutional  law:  County  offices  created  after  adoption  of 
constitution:  Appointment  by  governor. 

State  ex  rel.  City  of  Milwaukee  v.  Circuit  Court J^5 

Appeal:  New  trial:  Failure  to  bring  to  trial:  Dismissal: 
Waiver  of  right 

State  ex  rel.  0.  H.  Ingram  Co.  v.  Wisconsin  Tax  Coram.  311 

State  ex  rel.  Pabst  Brewing  Co.  v.  Kotechi 101 

Taxation:  Double  assessment  due  to  clerical  error:  Payment, 
when  not  voluntary:  Recovery  of  illegal  tax. 

State  ex  rel.  City  of  Superior  v.  Donald 626 

States:  Appropriating  state  funds  to  local  purposes:  Constitu- 
tional law:  Taxation:  Uniformity:  Railroad  property:  Class* 
ification:  Tax  derived  from  marine  terminals:  Distribution 
to  municipalities. 

State  ex  rel.  Tate  v.  Wolf 390 

Intoxicating  liquors:  Licenses:  Premises  near  school:  Remon- 
strance: Right  of  remonstrant  to  withdraw  name:  Fraud. 
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Stetz  V.  F.  Mayer  Boot  £  Shoe  Co 151 

Workmen's  compensation:  What  minors  are  "employees:"  Em- 
ployment in  violation  of  law:  Injury:  Liability  of  master: 
Misrepresentation  as  to  age:  Counterclaim:  Estoppel:  Set- 
tlement and  release:  Guardian  and  ward. 

Stevens,  Droit  v 671 

Stevenson  Co.  v.  Peterson ^58 

Stichney  Co.  v.  Lyiich S5S 

Stone  V.  Stone  (Will  of  Waterbury).. 510 

Stoughton  Club,  State  ex  rel.  Attorney  General  v 362 

Stoughton  Wagon  Co.  v.  Myre 1S2 

Workmen's  compensation:  Relative  injury  clause:  Construc- 
tion: Partial  loss  of  vision. 

Stdlivan  v.  Chicago,  Milwavkee  &  St.  Paul  B.  Co 583 

Master  and  servant:  When  servant  engaged  in  interstate  com- 
merce: Injury:  Negligence:  Unsafe  working  place:  Ques- 
tions for  Jury:  Assumption  of  risk:  Contributory  negligence. 

Superior,  City  of.  Bright  v 1 

Superior,  City  of.  State  ex  rel,  v.  Donald 626 

Szeliwichi  v.  Connor  Lumber  &  Land  Co 20 

Master  and  servant:  Injury:  Unsafe  working  place:  Contribu- 
tory negligence:  Questions  for  Jury:  Evidence:  Absent  wit- 
ness: Testimony  given  at  former  trial. 

Tanner  v.  Town  of  Bushford 196 

Highways:  Bridges:  InsufiEiciency:  Injury  to  horse:  Proximate 
cause:  Questions  for  Jury. 

Tate,  State  ex  rel.,  v.  Wolf 390 

Tax  Commission,  State  ex  rel.  0.  H.  Ingram  Co.  v 311 

Tonn,  Motion  v 366 

Torrey  v.  Biverside  Sanitarium 71 

Private  sanitarium:  Duty  as  to  restraint  of  patients:  Escape: 
Frightening  other  person:  Liability:  New  trial:  Newly  dis- 
covered evidence. 

Toynhee,  Begina  Co.  v 551 

Trojanowshi  v.  Chicago  &  Northwestern  B.  Co 76 

Railroads:  Fences:  Entry  of  adult  upon  right  of  way:  Lack  of 

fence  at  street  crossing:  Injury,  when  "occasioned"  thereby: 

Liability:  Statutes  construed. 
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T.  IV.  Stevenson  Co.  v,  Peterson 268 

Novation:  What  constitutes:  Assent  of  creditor,  how  proved: 
Evidence:  Sufficiency. 

Union  Bank  of  Milwaxikee  v.  Commercial  Securities  Co.  Jf.70 
Bills  and  notes:  Indorsers:  Parol  evidence  as  to  liability:  Dis- 
charge by  use  of  collaterals  for  other  purposes:  Estoppel: 
Promise  of  indorsers  to  pay:  Consideration:  Reliance  there- 
on: Special  verdict:  Omitted  facts:  Appeal:  Harmless  er- 
rors. 

Vaillant  v.  Chicago  &  Northwestern  R.  Co 5Ji8 

Railroads:  Fences:  Death  "occasioned"  by  want  of  fence. 

Van  Brunt  v.  Ferguson 5^0 

Reformation  of  instruments:  Mutual  mistake:  Deed  creating 
charitable  trust:  Delay:  Parties. 

Vaughn,  Tovm  of,  Gertz  v 557 

Vaughn,  Town  of.  Northern  Chief  Iron  Co.  v 661 

Vilas  County,  County  Board  of.  Slate  ex  rel.  Ervin  v . .  .  577 

von  Oehsen,  Masbruch  v 208 

Waterbury,  Will  of:  Stone  v.  Stone 510 

Wills:  Construction:  Intention:  Division  of  residue:  Appeal: 
Bill  of  exceptions,  when  unnecessary. 

Wausau  Investment  Co.,  Petition  of 283 

Taxation:  E2xemptions:  Lands  acquired  by  the  state:  Prior  tax 
liens:  Enforcement:  When  taxes  are  "levied:"  Assessment 
roll,  when  completed:  Constitutional  law:  Political  ques- 
tions: Actions  against  state. 

Week  Lumber  Co.,  Polebitzke  v 322 

Welch  V.  Dunning 535 

False  representations:  Sale  of  tubercular  cattle:  Evidence: 
Sufficiency:  Competency:  Special  verdict:  Findings  con- 
strued: Inconsistency:  Pleading:  Law  of  another  state: 
Measure  of  damages. 

Wellausr,  Hickman  v 160 

Wisconsin  Chair  Co.  v.  Industrial  Commission 25 

Appeal:  Affirmance  on  equal  division. 
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Wisconsin  Tax  Comm.,  State  ex  rel.  0,  H,  Ingram  Co.  v.  311 

Wolf,  State  ex  rel  Tate  v 390 

Woolcott,  In  re ^-4 

Officers  de  facto:  Judge  of  county  court:  Appointment  under 

void  statute  and  under  other  name:  Color  of  title:  Existence 

of  de  jure  officer. 

Yonng's  Estate,  Gardner  v ^il 

Zentzis  v.  Zenizis 31^2 

IMvorce:  Foreign  judgment:  Jurisdiction:  Faith  and  credit: 
Division  of  property:  Ancillary  action  in  this  state:  Real 
property  of  wife  derived  from  husband. 
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CASES  DETERMINED 


AT  THE 


January  Term,  191 6. 


Bbioht,  Respondent,  vs.  City  of  Superior  and  others,  Ap- 
pellants.^ 

January  12-— February  22,  1916. 

Waters:  River  or  arm  of  lake?  Title  to  river  bed:  Platting  and  con- 
veyance:  Requisites  of  plat:  Acknowledgment  by  agent:  Ratifir 
cation:  Equity:  Injunction:  Protecting  abstract  property  rights 
as  against  enterprise  of  great  public  benefit:  Vacation  of  platted 
streets  in  Superior  Bay:  Election  of  remedies:  Appeal:  Direo- 
tion  of  judgment^  to  avoid  further  litigation, 

1.  That  body  of  water  which  lies  along  the  northeast  front  of  the 

city  of  Superior,  though  frequently  called  the  Bay  of  Superior 
on  maps  and  in  public  speech,  is  in  fact  a  widening  of  the  St. 
Louis  river,  not  an  arm  of  Lake  Superior;  its  bed  was  the  sub- 
ject of  private  ownership  and  platting;  and  the  riparian  pro- 
prietors might  by  conveyances  separate  the  ownership  of  the 
lands  on  the  bank  from  the  lands  in  the  bed  of  the  river. 

2.  Sees.  1-^,  ch.  41,  R.  S.  1849,  required  that  a  plat  of  lands  should 

be  certified  by  the  surveyor  and  acknowledged  by  the  proprietor 
and  recorded.  The  proprietors  of  land  in  the  present  city  of 
Superior  caused  a  plat  thereof  to  be  made,  acknowledged,  and 
recorded  by  one  B.,  a  former  owner.  The  surveyor's  certificate 
recited  that  the  plat  was  made  and  designed  under  the  direction 
of  one  N.  "as  agent  of  the  proprietors,"  and  it  was  indorsed  as 
approved  by  N.  as  such  agent.  Afterwards  in  a  duly  acknowl- 
edged and  recorded  power  of  attorney  from  the  proprietors, 
running  to  N.,  the  platted  lands  were  described  and  it  was  stated 
that  "the  town  of  Superior  has  been  laid  out,  surveyed  and  the 
plat  thereof  recorded  .  .  .  under  our  direction  and  authority." 

iThis  case  was  not  printed  in  its  regular  order  because  of  the 
pendency  therein  of  a  motion  for  a  rehearing,  which  was  afterwards 
abandoned. — Rep. 
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Held,  that  this  was  a  complete  ratification  of  the  acts  of  B.  and 
N.,  and  rendered  the  plat  a  valid  one  under  said  statute. 

3.  An  enterprise  involving  a  great  public  benefit  both  to  the  munici- 

pality and  to  the  people  of  an  important  city  should  not  be  halted 
and  killed  by  the  courts  at  the  suit  of  an  individual  citizen  whose 
abstract  rights  may  be  infringed  upon,  but  whose  injury,  if  any, 
will  be  inconsequential  and  conjectural. 

4.  Thus,  in  an  action  by  the  owner  of  two  small  vacant  lots  on  a  sand- 

bar in  the  Bay  of  Superior,  to  prevent  the  consummation  of  a 
compromise  agreement  between  the  city  of  Superior  and  two 
railway  companies  pursuant  to  which  the  city  council  had  passed 
an  invalid  resolution  vacating  a  number  of  the  platted  but  un- 
improved streets  (including  one  upon  which  said  lots  abutted) 
in  a  certain  tract  of  land,  partly  filled  and  partly  under  water, 
lying  for  the  most  part  between  the  original  shore  line  of  the 
bay  and  the  established  harbor  line, — it  appearing,  among  other 
things,  that  the  railway  companies  had  acquired  by  purchase  all 
the  submerged  lots  involved  except  those  of  plaintiff;  that  his 
lots  were  distant  from  the  shore  and  inaccessible  except  by  small 
boats;  that  no  use  had  ever  been  made  of  them,  and  none  ap- 
parently was  contemplated;  and  that  the  carrying  out  of  the 
agreement  and  vacation  of  the  streets  would  increase  rather  than 
decrease  the  value  of  plaintiff's  lots  and  would  result  in  a  sub- 
stantial benefit  to  the  city  and  its  people  generally,— it  is  held 
that  no  injunctive  relief  should  be  granted. 
6.  Defendants  in  such  action,  by  their  answer,  consented  that  all 
damages  which  plaintiff  would  sustain  by  reason  of  the  carrying 
out  of  said  agreement  and  vacation  of  said  streets  might  be  de- 
termined either  by  the  court  or  a  Jury  at  plaintiff's  election,  and 
offered  to  pay  such  damages  when  so  determined.  The  trial 
court,  although  it  determined  the  amount  of  such  damages,  held 
that  plaintiff  was  entitled  to  an  injunction  and  he  accepted  that 
relief.  On  appeal,  it  being  held  that  plaintiff  was  not  entitled  to 
any  equitable  relief,  it  is  further  held  that  although  he  had  made 
his  election  of  remedies,  which  would  ordinarily  be  final,  yet,  the 
offer  of  defendants  never  having  been  withdrawn,  this  court  may, 
in  order  to  avoid  further  litigation,  direct  a  Judgment  that  plaint- 
iff recover  the  amount  of  damages  so  determined. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  E.  C.  Higbee,  Judge.     Reversed. 

This  is  an  equitable  action  by  the  owner  of  two  lots  in  the 
original  plat  of  the  city  of  Superior  seeking  to  have  set  aside 
and  declared  void  a  certain  agreement  entered  into  by  the  city 
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with  the  appellant  railway  companies,  also  a  certain  resolution 
adopted  by  the  city  council  carrying  out  said  agreement  and 
vacating  certain  platted  streets,  alleys,  and  harbor  slips  in  said 
city,  and  to  enjoin  the  defendants  from  asserting  any  rights 
under  the  agreement  and  resolution  because  of  the  invalidity 
of  said  agreement  and  resolution  and  because  by  the  vacating  of 
said  streets  and  alleys  he  would  be  deprived  of  access  to  hia 
said  lots  and  thus  suffer  irreparable  injury.  The  groimds  on 
which  it  was  claimed  that  the  agreement  and  ordinance  were 
void  will  appear  later.  The  defendants  by  their  answers  de- 
nied that  the  alleged  streets,  alleys,  and  slips  were  ever  dedi- 
cated to  the  public  or  accepted ;  alleged  that  the  vacation  reso- 
lution was  validated  by  ch.  450  of  the  Laws  of  1913,  and  that 
the  plaintiff  had  an  adequate  remedy  at  law ;  and  offered  to 
compensate  the  plaintiff  for  any  damages  suffered  by  reason 
of  the  vacation  of  the  streets,  alleys,  and  slips. 

The  action  was  tried  by  the  court  The  fundamental  facts 
were  not  seriously  in  dispute  but  the  legal  inferences  there- 
from were.  The  facts,  either  as  found  by  the  court  or  as  es- 
tablished by  the  evidence,  will  now  be  briefly  stated. 

In  the  year  1854  W.  W.  Corcoran  and  others  who  owned 
government  lots  1,  2,  and  3  in  section  19,  town  49,  range  13 
west,  fronting  on  St  Louis  river  (or  Superior  Bay,  as  it  is 
more  frequently  known),  Douglas  county,  Wisconsin,  caused 
a  plat  thei^of  to  be  made  and  acknowledged  by  one  Becker, 
their  agent  and  the  former  owner  of  the  lands,  dividing  the 
same  into  blocks,  streets,  avenues,  alleys,  slips,  and  piers. 
This  plat  was  called  the  "Plat  of  Superior  Western  Division'^ 
and  was  recorded  in  the  register's  oflSce  in  September,  1854, 
and  is  the  original  and  only  plat  of  that  part  of  the  city  of 
Superior  contained  within  the  limits  of  said  government  lots 
which  has  ever  been  made.  It  has  always  been  treated  as  a 
valid  plat  All  real  estate  within  its  limits  has  been  sold  and 
conveyed  with  reference  to  it  and  all  taxation  and  public  im- 
provements of  every  nature  have  been  based  upon  it     The 
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plat  covered  a  large  area  of  solid  ground  stretching  back  south- 
west of  the  river  (or  bay),  and  on  it  stands  the  eastern  part 
of  the  city  of  Superior  with  many  houses,  stores,  and  other 
buildings  constructed  on,  and  with  reference  to,  the  lots  and 
blocks  laid  out  on  the  plat.  In  a  word,  the  city  has  been 
built  upon  the  plat,  and  the  streets,  lots,  and  blocks  marked 
thereon  have  been  accepted  by  private  owners  and  public  au- 
thorities. The  plat  extended  out  into  the  waters  of  the  river 
or  bay  more  than  a  thousand  feet,  and  this  part  was  divided 
into  lots,  blocks,  slips,  and  piers  substantially  as  if  the  same 
were  on  land.  The  water  front  thus  platted  was  more  than  a 
mile  in  length.  A  better  idea  of  the  situation  may  perhaps 
be  gained  from  examination  of  the  sketch  here  inserted,  which 
reproduces  the  substantial  features  of  that  part  of  the  plat 
specially  involved  in  this  litigation,  it  being  remembered  that 
the  railroads  and  "harbor  line"  were  nonexistent  in  1854. 

For  many  years  there  was  no  improvement  of  this  water 
front  The  streets  and  public  ways  on  land  were  opened  up 
and  improved,  but  so  far  as  the  submerged  part  of  the  plat 
was  concerned  it  remained  as  it  was  when  platted,  being  any- 
where from  three  feet  to  ten  feet  under  water. 

In  the  year  1881  the  Northern  Pacific  Railroad  Company, 
predecessor  of  the  Northern  Pacific  Railway  Company,  built 
a  line  of  railroad  on  piling  or  trestle  work  across  the  platted 
lands  about  300  feet  from  shore  approximately  as  represented 
on  said  sketch,  and  at  some  time  later  the  defendant  Oreat 
Northern  Railway  Company  built  a  line  of  railway  nearer 
shore,  substantially  as  shown  in  the  sketch.  As  early  as  1896 
the  trestle  work  supporting  the  Northern  Pacific  track  was 
filled  in  with  dirt,  leaving  seven  or  eight  openings  through 
which  small  boats  could  pass.  After  the  year  1898  the  entire 
space  between  the  Northern  Pacific  track  and  the  shore  was 
filled  in  and  switch  tracks  constructed  on  a  considerable  part 
of  the  filled  ground.  In  the  year  1899  the  United  States  gov- 
ernment fixed  a  harbor  line  as  indicated  in  the  sketch  and 
dredged  a  deep-water  channel  for  navigation  purposes  outside 
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of  this  line,  pumping  the  sand  so  dredged  back  into  the  water 
on  the  shore  side,  thus  forming  islands  or  sand-fills  along  the 
southern  edge  of  the  harbor  line  some  300  feet  in  width  and 
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of  various  lengths.  A  part  of  one  of  these  islands  is  indi- 
cated in  the  sketch,  and  the  plaintiff's  lots,  two  in  number, 
25  by  120  feet  each  in  size,  are  situated  upon  this  island  at 
the  place  indicated  in  the  sketch.  The  city  of  Superior  also 
established  a  harbor  line,  which  in  this  locality  coincides  with 
the  harbor  line  fixed  by  the  United  States  government.  The 
plaintiff  bought  one  of  his  lots  in  October,  1911,  and  the  other 
in  May,  1913.  It  seems  to  be  admitted  that  at  some  time 
prior  to  1910  the  defendant  railway  companies  acquired  by 
purchase  all  the  submerged  lots  involved  in  the  vacation  pro- 
ceedings except  the  lots  owned  by  the  plaintiff,  also  that  they 
acquired  the  easement  to  cross  the  street  ends  which  the  tracks 
crossed.  For  a  number  of  years  prior  to  1910  there  had  been 
a  controversy  between  the  city  of  Superior  and  the  defendant 
railway  companies  as  to  the  rights  of  the  public  in  the  streets, 
alleys,  and  slips  marked  upon  the  plat  of  the  submerged  lands, 
and  in  the  last-named  year  a  suit  was  brought  by  the  city 
against  the  railroad  companies  to  determine  the  city's  rights 
therein,  which  suit  was  thereafter  removed  to  the  proper  fed- 
eral court  After  the  removal  active  negotiations  were  had 
between  the  city  authorities  and  the  railroad  companies  with 
a  view  of  compromising  the  conflicting  claims  of  the  public 
and  the  companies  with  regard  to  the  streets  and  alleys  afore- 
said. These  negotiations  were  given  great  publicity  in  the 
newspapers  and  the  subject  was  considered  and  discussed  by 
various  business  organizations  of  the  city.  After  long  dis- 
cussion and  negotiation  an  agreement  of  compromise  between 
the  city  on  one  side  and  the  railway  companies  on  the  other 
was  formulated  which  provided  in  substance  (1)  that  the  city 
should  vacate  all  but  four  of  the  platted  streets  in  a  rectangu- 
lar piece  of  land  about  a  mile  and  one-half  in  length,  bounded 
on  the  southwest  partly  by  the  line  of  Second  street  and  partly 
by  a  line  indicated  by  the  dotted  line  upon  the  sketch  afore- 
said, on  the  harbor  side  by  the  ^'harbor  line,"  on  the  south- 
east end  by  the  dotted  line  indicated  in  the  sketch,  and  on  the 
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northwest  end  by  a  line  running  from  a  continuation  of  Sec- 
ond street  and  at  right  angles  therewith  to  the  harbor  line. 
The  southwest  part  of  this  territory  consisted  principally  if 
not  wholly  of  filled  land  covered  with  the  defendants'  rail- 
road tracks,  and  the  remainder  consisted  of  submerged  land 
except  where  the  islands  aforesaid  formed  by  dredging  rise 
above  the  surface  of  the  water;  (2)  that  four  streets  running 
across  the  territory  aforesaid  from  southwest  to  northeast 
were  not  to  be  vacated,  to  wit,  R.  street  and  L.  street  (both  be- 
ing on  the  northwest  part  of  the  territory  and  not  shown 
on  sketch)  and  Carlton  avenue  and  St.  John  avenue  (see 
sketch),  beginning  at  the  line  of  the  alley  outside  of  First 
street  and  running  to  the  harbor  line ;  (3)  that  the  city  should 
reserve  perpetual  easanents  for  sewer  purposes  under  two 
streets  not  appearing  on  the  sketch;  (4)  that  the  railway 
companies  should  convey  to  the  city  the  submerged  land  be- 
tween Carlton  avenue  and  St  John  avenue  beginning  at  the 
line  of  the  alley  outside  of  First  street  and  extending  to  the 
northeast  line  of  the  plat,  also  another  tract  of  larger  size  and 
similarly  located  near  the  northwest  end  of  the  tract  but  not 
shown  on  the  sketch;  (5)  that  the  railway  companies  should 
within  three  years  construct  a  viaduct  for  pedestrians  and  ve- 
hicles over  all  tracks  at  L.  street;  (6)  that  the  companies 
should  also  construct  viaducts  at  R.  street  and  at  Carlton  or 
St  John  avenue  (as^  the  city  might  choose)  when  necessity 
and  convenience  require  them  as  determined  by  the  Wiscon- 
sin railroad  commission;  (7)  that  the  companies  should  lay 
out  and  dedicate  a  diagonal  street  forty  feet  wide  beginning 
in  First  street  at  Nettleton  avenue  and  extending  to  the  prop- 
erty transferred  to  the  city  between  Carlton  and  St.  John  ave- 
nues, and  remove  all  railroad  tracks  from  the  said  street  ex- 
cept one  lead  track.  The  agreement  contained  other  pro- 
visions not  necessary  to  be  quoted  here  and  provided  that  the 
action  should  be  continued  to  the  January,  1914,  term  of 
court,  that  the  council  should  pass  the  vacation  resolution,  and 
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that  if  the  Wisconsin  legislature  should  pass  a  validating  act 
(a  copy  of  the  proposed  act  being  attached  to  the  agreement) 
and  the  time  limit  fixed  in  the  act  should  expire  without  ac- 
tion challenging  the  vacation  being  brought,  the  vacation 
should  be  deemed  completed.  The  proposed  validating  act 
consisted  of  a  section  amending  sec.  926 — 125q,  Stats.  1911, 
so  as  to  provide  that  no  action  should  be  brought  to  set  aside 
an  order  theretofore  made  vacating  streets  or  public  grounds 
(where  appearance  had  not  been  made  nor  damages  claimed 
in  the  preliminary  proceedings)  unless  conmienced  within  six 
months  from  the  passage  of  the  act.  This  agreement  was 
executed  by  the  railway  officials  in  January,  1913,  and  was 
then  thrown  open  to  public  discussion  in  Superior.  The 
newspapers  published  its  terms  with  plats  showing  the  eflFect, 
public  hearings  were  had  before  the  city  council,  the  matter 
was  considered  by  various  business  clubs  and  commercial  or- 
ganizations of  the  city,  and  the  proposed  settlement  met  with 
universal  approval.  After  this  public  discussion  and  consid- 
eration and  on  March  17, 1913,  the  resolution  of  vacation  was 
passed  by  the  council  and  on  the  following  day  the  agreement 
was  executed  by  the  city  officers.  This  action  was  commenced 
in  May  following.  The  proposed  act  was  submitted  to  the 
legislature  but  was  not  passed  as  drawn,  but  was  passed 
June  6,  1913,  with  some  modifications,  as  will  appear  by  con- 
sulting ch.  450,  Laws  1913  (sec.  926— 125?,  Stats.  1913). 
These  modifications  consisted  of  provisions  at  the  end  of  the 
section  to  the  effect  that  such  orders  should  be  deemed  vali- 
dated at  the  end  of  the  six  months  except  as  they  might  be  in- 
validated by  actions  then  pending,  and  that  in  any  such  ac- 
tion, if  the  plaintiff's  interest  could  be  fully  compensated  in 
damages,  the  damages  should  be  assessed  and  paid  and  the 
action  terminated  thereby  without  affecting  the  validity  of 
the  vacation.  In  October,  1913,  the  city  and  the  railway 
companies  made  a  supplemental  agreement  modifying  the 
original  agreement,  by  which  the  companies  agreed  to  pay  all 
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damages  assessed,  against  the  city  in  any  action  brought  to 
challenge  the  validity  of  the  vacation  proceedings  and  con- 
firmed the  original  agreement  as  so  modified.  The  following 
specific  findings  made  by  the  court  are  quoted  in  full  because 
they  state  the  facts  covered  by  them  as  briefly  and  satisfac- 
torily as  they  can  be  stated: 

"That  the  streets  in  question  sought  to  be  vacated  have 
none  of  them  ever  been  opened,  improved,  or  traveled  as 
streets. 

"That  the  compromise  agreement  in  question  and  the  vaca- 
tion resolution  have  caused  no  physical  change  to  be  made  in 
the  streets,  or  in  the  means  of  reaching  the  lots  in  question. 
There  has  been  no  physical  closing  of  tiie  platted  streets  and 
none  has  been  threatened. 

"That  the  lots  in  question  are  vacant  and  unoccupied,  they 
always  have  been  vacant  and  unoccupied,  no  use  has  ever  been 
made  of  them,  and  there  is  no  evidence  to  indicate  what  if 
any  use  the  plaintiff  intends  to  make  of  the  lots. 

"That  the  plaintiff's  lots  are  not  by  themselves  and  in  their 
present  condition  suitable  or  adapted  for  any  commercial  use ; 
that  if  the  terms  of  said  compromise  agreement  could  be  car- 
ried out  and  said  lots  combined  with  other  lands  so  as  to  form 
a  large  and  compact  tract  suitable  for  docks  and  warehouse 
purposes,  the  value  of  said  lots  would  be  very  considerably  en- 
hanced. 

"That  the  damage  which  would  result  to  plaintiff's  lots  by 
the  vacation  and  closing  of  the  streets  pursuant  to  the  terms 
of  said  ordinance  and  the  interest  of  the  plaintiff  can  be  fully 
compensated  in  money  damages. 

"That  the  lots  in  question  cannot  now  be  reached  except  by 
passing  over  navigable  water,  and  there  is  no  evidence  that 
the  city  will  ever  cause  the  platted  streets  in  question  to  be 
filled  or  improved,  either  as  filled  streets  or  as  water  slips. 

"That  the  lots  of  the  plaintiff  at  the  time  of  the  filing  of 
the  plat  were  under  eight  or  ten  feet  of  water  in  the  Bay  of 
Superior,  subsequently  they  were  filled  in  by  sand  pumped 
from  the  government  channel  in  the  Bay  of  Superior,  but  said 
lots  are  still  surrounded  by  waters  more  than  300  feet  in 
width  and  eight  or  ten  feet  in  depth." 
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Judgment  was  entered  perpetually  restraining  the  city  offi- 
cials from  carrying  out  the  terms  of  the  resolution  of  vaca- 
tion, and  the  defendants  appeal. 

For  the  appellant  City  of  Superior  the  cause  was  submitted 
on  the  brief  of  H.  V.  Gard  and  T.  L.  Mcintosh. 

Fop  the  appellants  Northern  Pacific  Railway  Company, 
Great  Northern  Railway  Company,  and  Eastern  Railway 
Company  of  Minnesota  there  was  a  brief  by  Hanitch  &  Hart- 
ley, attorneys,  and  (7.  W.  Bunn,  of  counsel,  for  Northern  Pa- 
cific Railway  Company,  and  John  A.  Murphy,  attorney  for 
Great  Northern  Railway  Company  and  Eastern  Railway 
Company  of  Minnesota;  and  the  cause  was  argued  orally  by 
Louis  Hanitch,  J.  A.  Murphy,  and  (7.  J.  Hartley, 

For  the  respondent  there  was  a  brief  by  D.  E.  Roberts  and 
Olin,  Butler,  Stebhins  &  Stroud,  and  oral  argument  by 
Mr,  Roberts,  Mr.  Ray  M.  Stroud,  and  Mr,  Michael  S.  Bright. 

The  following  opinion  was  filed  March  6, 1916 : 

WiNSLow,  C.  J.  It  is  conceded  that  the  resolution  of  va- 
catidn  was  void  at  the  time  of  the  passage  because  of  the  en- 
tire lack  of  the  petition  and  the  notice  to  property  owners 
which  are  required  by  the  statute.  Sees.  927,  904,  Stats. 
1913.  This  renders  it  unnecessary  to  consider  any  of  the 
other  grounds  upon  which  the  validity  of  the  resolution  and 
the  agreement  which  preceded  the  resolution  are  challenged. 
The  resolution  being  void  when  passed,  its  execution  can,  of 
course,  be  enjoined  by  a  court  of  equity  at  the  suit  of  one  who, 
under  established  legal  principles,  suffers  thereby  an  injury 
for  which  there  is  no  adequate  remedy  at  law  and  who  sea- 
sonably brings  his  action.  The  conclusion  which  we  reach 
on  the  merits  of  the  plaintiff's  claim  renders  unnecessary  any 
decision  as  to  the  validity  or  applicability  to  the  present  liti- 
gation of  the  validating  act  referred  to  in  the  statement  of 
facts,  viz.  ch.  460  of  the  Laws  of  1913,  and  we  make  no  com- 
ment upon  it 
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The  vital  question  in  the  present  case  is  whether  the  plaint- 
iff has  shown  himself  to  be  such  a  person  as  is  last  above  de- 
scribed. This  question  is  answered  by  the  appellants  in  the 
negative  because  they  say  (1)  the  submerged  lands  attempted 
to  be  platted  were  and  are  a  part  of  the  bed  of  Lake  Superior 
and  hence  were  not  the  subject  of  private  ownership  or  plat- 
ting, and  consequently  the  supposed  streets  do  not  exist  and 
the  plaintiff  has  no  lots;  (2)  in  any  event  the  plat  was  not 
executed  in  accordance  with  the  requirements  of  the  statute 
and  hence  did  not  operate  as  a  dedication  of  the  streets 
marked  thereon  to  public  use;  and  (3)  the  plaintiff  has  not 
shown  himself  to  be  injured  but  rather  benefited  by  the  vaca- 
tion of  the  streets  in  question.  These  propositions  will  be 
discussed  in  their  order. 

1.  Was  the  submerged  land  platted  a  part  of  the  bed  of 
Lake  Superior,  or  of  the  St.  Louis  river  ?  The  circuit  judge, 
who  gave  this  case  the  most  careful  and  painstaking  consider- 
ation, concluded  (contrary  to  his  first  impressions)  that  it 
was  a  part  of  St  Louis  river,  and  we  fully  agree  with  his  con- 
clusion. The  fact  that  the  plaintiff's  lots  "are  covered  by  the 
waters  of  St  Louis  river''  was  affirmatively  alleged  in  the  an- 
swer of  the  railroad  companies,  while  in  the  answer  of  the 
city  it  is  said  that  the  plaintiff's  lots  "were  platted  on  the 
navigable  waters  of  the  Bay  of  Superior  or  St  Louis  river." 
However,  the  question  seemi?  to  have  been  treated  as  an  open 
one  in  the  trial  court  and  it  seems  better  that  it  should  be  so 
treated  here.  The  question  is  whether  that  body  of  water 
about  seven  miles  long  and  from  three  quarters  of  a  mile  to  a 
mile  in  width,,  commonly  known  as  Superior  Bay,  which  lies 
along  the  northeast  front  of  the  city  of  Superior,  is  a  widen- 
ing of  St.  Louis  river,  or  an  arm  of  Lake  Superior.  The  sit- 
uation will  be  better  understood  by  referring  to  a  map  of  the 
westerly  end  of  Lake  Superior.  It  will  be  seen  that  there 
juts  out  from  the  extreme  west  end  of  the  lake,  immediately 
in  front  of  the  city  of  Duluth  on  the  Minnesota  shore,  a  long 
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and  narrow  tongue  of  land  seven  miles  or  more  in  length,  in 
a  southeasterly  direction,  forming  the  northeast  boundary  of 
the  so-called  Superior  Bay.  Another  tongue  of  land  extends 
in  a  northwesterly  direction  from  the  Wisconsin  shore,  and 
these  two  tongues  of  land  are  known  respectively  as  Minne- 
sota Point  and  Wisconsin  Point.  Their  ends  are  separated 
by  a  500-foot  channel  locally  known  as  the  Superior  entry. 
This  channel  is  and  has  always  been  recognized  as  the  mouth 
of  the  St  Louis  river,  and  through  it  (though  now  deepened 
and  enlarged  by  dredging)  the  waters  of  that  river  have  al- 
ways been  discharged  into  Lake  Superior.  The  proof  is  ple- 
nary and  convincing  that  this  channel  has  been  recognized  by 
the  national  and  state  governments  and  by  the  people  gener- 
ally as  the  moutl>  of  the  St.  Louis  river  from  a  very  early 
period.  In  the  map  made  by  J.  N.  Nicollet  (which  is  part 
of  a  report  covering  explorations  and  hydrographical  surveys 
made  under  the  authority  of  the  United  States  War  Depart- 
ment in  the  years  1836  to  1839,  published  in  1843  as  part  of 
Senate  Document  No.  237,  second  session  of  the  26th  Con- 
gress) the  body  of  water  in  question  is  plainly  represented  as 
a  part  of  the  river  and  the  words  "Fond  du  Lac  Superior" 
(bottom  or  farthest  part  of  Lake  Superior)  appear  just  out- 
side of  the  above  described  channel  or  entrance,  printed  upon 
the  space  representing  the  body  of  the  lake.  Following  this 
comes  the  direct  governmental  Tecognition  and  adoption  of 
this  map  in  the  Wisconsin  enabling  act  of  1846.  In  this  act 
the  boundaries  of  the  proposed  state  are  specifically  traced 
and  at  this  point  are  given  as  follows:  "thence  through  the 
center  of  Lake  Superior  to  the  mouth  of  the  St.  Louis  river ; 
thence  up  the  main  channel  of  said  river  to  the  first  rapids  in 
the  same,  above  the  Indian  village,  according  to  Nicollet's 
map."  The  same  boimdary  line  is  given  in  the  constitution 
of  Wisconsin  (art.  II,  sec.  1),  and  the  enabling  act  for  Min- 
nesota, passed  in  1859,  recognizes  and  adopts  the  same  line. 
The  government  survey  was  made  in  1853,  and  the  field-notes 
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show  that  the  aforesaid  channel  between  Minnesota  and  Wis- 
consin Points  was  recognized  by  the  surveyors  in  fixing  their 
meander  lines  as  the  month  of  the  St  Louis  river.  A  litho- 
graphed map  of  the  new  city,  published  in  1856  by  the  pro- 
prietors of  the  plat,  while  designating  the  body  of  water  as 
the  Bay  of  Superior,  bears  also  the  words  "St  Louis  river'' 
printed  upon  a  part  of  the  center  portion  of  the  so-called  bay 
where  the  channel  would  naturally  be.  In  a  chart  of  Lake 
Superior  published  by  the  United  States  War  Department  in 
1870  the  mouth  of  the  aforesaid  channel  is  designated  as  the 
mouth  of  the  St  Louis  river. 

It  is  true  that  the  body  of  water  in  question  is  frequently 
called  the  Bay  of  Superior  both  on  maps  and  in  public  speech, 
but  we  regard  this  as  very  natural  and  entirely  inconclusive. 
As  matter  of  fact  there  always  was  a  channel  in  the  central 
part  of  this  so-called  bay  through  which  the  waters  of  the 
river  always  moved  towards  the  lake;  that  the  river  is  con- 
tinuous from  its  source  to  its  entrance  into  Lake  Superior 
through  the  channel  aforesaid  and  has  always  been  so  consid- 
ered, seems  to  our  minds  well  proven.  It  follows  from  this 
that  the  bed  was  the  subject  of  private  ownership  and  that  the 
riparian  proprietors  could  separate  the  ownership  of  the  lands 
on  the  bank  from  the  lands  in  the  bed  by  conveyances.  Nor- 
cross  V.  Griffiths,  65  Wis.  599,  27  N.  W.  606;  Kelley  v.  Sal- 
vos, 146  Wis.  543,  131  K  W.  436,  and  cases  cited. 

2.  This  brings  us  to  the  question  of  the  execution  of  the 
plat  and  its  validity  as  a  statutory  dedication.  The  statute 
(sees.  1-5,  ch.  41,  R.  S.  1849)  required  that  the  same  should 
be  certified  by  the  surveyor  and  acknowledged  by  the  pro- 
prietor and  recorded,  and  should  then  operate  to  vest  the  land 
intended  for  streets,  alleys,  ways,  commons,  or  other  public 
uses  in  the  city  or  town  in  trust  for  the  uses  and  purposes  set 
forth  and  expressed  or  intended.  It  is  undisputed  that  this 
plat  was  not  signed  or  acknowledged  by  the  proprietors 
(W.  W.  Corcoran  and  others),  but  by  the  former  owner,  one 
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Becker.  The  survejor^s  certificate  recites  that  the  plat  was 
made  and  designed  under  the  direction  of  William  H.  New- 
ton "as  agent  of  the  proprietors,"  and  it  is  indorsed  as  ap- 
proved by  "William  H.  Newton,  agent  of  the  proprietors." 
It  appears  that  on  April  12,  1855,  there  was  recorded  in  the 
office  of  the  register  of  deeds  a  duly  acknowledged  power  of 
attorney  from  Mr.  Corcoran  and  his  fellow  proprietors,  run- 
ning to  William  H.  Newton  and  R.  R.  Nelson,  authorizing 
them,  among  other  things,  to  cause  certain  lands  owned  by  the 
proprietors,  including  the  lands  in  the  plat  in  question,  to  be 
surveyed  for  the  purpose  of  making  division  of  the  same 
among  the  owners,  to  make  partition  thereof  among  such  own- 
ers, and  to  convey  the  same  in  parcels  to  the  several  owners. 
In  this  power  of  attorney  all  the  lands  owned  in  common  by 
the  parties,  including  the  platted  lands,  are  described,  and  it 
is  stated  upon  part  thereof  "the  town  of  Superior  has  been 
laid  out,  surveyed,  and  the  plat  thereof  recorded  in  the  office 
of  the  register  of  deeds  of  said  county  of  Douglas  under  our 
direction  and  authority." 

It  cannot  be  doubted  that  the  proprietors,  by  duly  executed 
power  of  attorney,  could  have  authorized  Becker  and  Newton 
to  make  acknowledgment  and  record  the  plat.  Nelson  v. 
Madison,  8  Biss.  244;  Bushnell  v.  Scottj  21  Wis.  451.  It  is 
a  familiar  rule  that  what  may  be  authorized  in  advance  may 
be  subsequently  ratified,  provided  the  ratification  be  of  the 
same  nature  and  executed  with  like  formality  as  that  required 
for  conferring  authority  in  the  first  instance.  2  Corp.  Jur. 
p.  485,  sec.  103;  1  Mechem,  Agency  (2d  ed.)  sees.  419,  420. 

We  see  no  escape  from  the  conclusion  that  there  is  here  a 
complete  ratification  of  the  previously  unauthorized  plat. 
Newton  and  Becker  had  attempted  to  make  and  record  a  valid 
plat  as  agents  of  the  proprietors,  and  the  proprietors  by  a 
duly  executed,  acknowledged,  and  recorded  instrument  after- 
wards certify  to  the  world  that  the  land  was  surveyed  and  the 
plat  recorded  under  their  direction  and  authority.     It  is  diffi- 
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cult  to  see  what  further  could  have  been  done  to  make  a  good 
ratification.  Thisv  conclusion  renders  unnecessary  any  con- 
sideration of  the  question  whether  the  defendants  are  in  any 
position  to  raise  this  objection,  a  matter  about  which  there 
may  be  some  doubt  arising  from  the  fact  that  the  existence  of 
the  streets  has  been  recognized  by  both  the  railroad  companies 
and  the  city  in  the  most  unequivocal  manner  through  all  the 
litigation  from  the  time  the  city  conamenced  its  action  against 
the  railroad  companies  in  1910  down  to  the  present  time. 
Indeed,  if  the  streets  do  not  exist  and  never  have  existed,  the 
elaborate  agreement  entered  into  between  the  city  and  the 
railroads  as  well  as  the  subsequent  vacation  proceedings  would 
seem  to  be  the  veriest  nonsense.  Ashland  v,  C.  &  N.  W.  J2. 
Co.  105  Wis.  398,  401,  80  K  W.  1101. 

Nor  is  it  necessary  to  consider  the  effect  of  the  various  gen- 
eral validation  acts  passed  for  the  purpose  of  curing  the  de- 
fects existing  in  ancient  plats  and  obviating  the  serious  re- 
sults to  innocent  purchasers  which  might  follow  from  a  de- 
cision holding  such  plats  to  have  been  defectively  executed  in 
the  first  instance.  Sees.  1299;,  1299i,  and  22166,  Stats. 
We  entertain  no  doubt  that  the  plat  must  now  be  considered 
as  a  valid  statutory  plat. 

3.  Has  the  plaintiff  shown  himself  entitled  to  relief  in 
equity?  This  is  perhaps  the  most  serious  question  in  the 
case.  We  pass  the  contention  made  by  the  appellants  that 
the  plaintiff  is  not  a  purchaser  in  good  faith;  he  will  be 
treated  as  such.  The  situation  then  is  substantially  this :  he 
owns  two  adjoining  lots,  each  25  by  120  feet  in  extent,  on  a 
sand-bar  several  hundred  feet  from  shore,  surrounded  by 
water  on  every  side ;  whether  riparian  rights  go  with  the  lots 
is  an  unsettled  and  doubtful  question ;  they  are  not  now  and 
never  have  been  used;  there  is  not  now  and  never  has  been 
any  access  to  them  by  land;  they  have  lain  there  for  sixty 
years,  most  of  the  time  quietly  sleeping  at  the  bottom  of  the 
river,  but  finally  elevated  to  the  light  of  day  by  the  kindly  as- 
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sistance  of  the  United  States  government  as  an  incident  to 
the  making  of  a  channel  for  navigation ;  no  public  authorities 
have  ever  improved  or  thought  of  improving  the  mythical 
streets  and  alleys  marked  on  the  map  which  are  formally  va- 
cated by  the  resolution  in  question;  to  improve  them  would 
mean  also  the  filling  in  of  the  lots  and  blocks  between  and 
would  involve  great  expense ;  so  far  as  appears  another  sixty 
years  would  probably  pass  before  the  municipal  authorities 
would  feel  justified  in  undertaking  such  a  task;  neither  the 
public  nor  the  plaintiff  have  ever  had  any  way  of  access  to  the 
lots  except  by  small  boats  nor  have  they  apparently  desired 
any  other  method  of  access;  it  does  not  appear  that  the  plaint- 
iff has  any  use  for  the  lots,  and,  if  he  had,  the  vacation  of  the 
so-called  streets  does  not  affect  the  prospect  of  future  access  to 
them  in  any  way. 

The  overwhelming  weight  of  the  evidence  taken  on  the  sub- 
ject is  to  the  effect  that  the  vacation  of  the  streets  and  alleys 
in  the  submerged  part  of  the  plat  did  not  substantially  affect 
the  market  value  (so  far  as  there  can  be  a  market  value)  of 
the  lots.  The  reasons  for  this  opinion  are  apparent  and 
easily  understood.  The  city  stands  at  the  head  of  probably 
the  greatest  inland  waterway  in  the  world,  the  gateway  be- 
tween the  water  system  of  the  Atlantic  and  the  railroad  sys- 
tems of  the  Pacific;  its  future,  if  it  has  a  future,  must  be 
commercial  and  industrial,  and  it  must  necessarily  depend  in 
a  very  large  degree  upon  the  utilization  of  this  wonderful 
landlocked  water  front.  Transportation  and  manufacturing 
interests  of  the  present  day  demand  large  unobstructed  areas 
for  their  development ;  the  day  of  the  small  enterprise  of  this 
nature  is  gone,  probably  never  to  return.  If  this  water  front 
is  to  be  utilized,  the  existing  subdivisions  into  small  lots  and 
blocks  with  frequent  streets  must  disappear  in  one  way  or  an- 
other. Hence  the  witnesses  are  quite  unanimous  in  conclud- 
ing that,  if  there  be  any  change  in  the  value  of  the  plaintiff's 
lots  resulting  from  the  vacation  proceedings,  it  is  more  likely 
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to  be  an  increase  rather  than  a  decrease,  and  we  see  no  reason 
to  donbt  the  correctness  of  their  conclusion.  On  this  general 
subject  the  trial  judge  in  his  written  opinion  very  aptly  says : 

"For  the  sixty-one  years  that  have  elapsed  since  the  plat- 
ting no  use  whatever  has  been  made  of  the  plaintiff's  prem- 
ises; no  income  has  been  derived  therefrom  and  there  is  no 
intimation  that  any  use  of  them  is  intended.  In  fact  it  is 
clear  that  unless  combined  with  other  lots  so  as  to  form  a 
large  compact  tract  they  are  valueless  for  any  commercial 
purpose.  Each  of  the  two  lots  is  twenty-five  feet  in  width 
and  they  might  be  utilized  for  the  site  of  a  small  boathouse, 
and  if  the  scheme  of  the  compromise  agreement  between  the 
city  and  the  railroad  companies  could  be  carried  out  the  lots 
could  probably  be  sold  for  more  than  they  are  now  worth  to 
be  incorporated  into  a  large  tract  suitable  for  dock  and  ware- 
house purposes.^' 

No  fair-minded  person  can  carefully  read  the  testimony 
and  come  to  any  other  conclusion,  as  it  seems  to  us.  So  we 
meet  the  question  whether  an  enterprise  involving  a  great 
public  benefit  both  to  the  municipality  and  the  people  of  an 
important  city  should  be  halted  and  killed  by  the  courts  at  the 
suit  of  an  individual  citizen  whose  abstract  rights  have  been 
infringed  upon,  but  who  will  either  suffer  no  injury  or  whose 
injury  will  be  inconsequential  and  conjectural.  This  ques- 
tion has  been  met  by  numerous  courts  including  our  own  and 
has  been  universally  answered  in  the  negative.  In  Mahler  v. 
Brumder,  92  Wis.  477  (66  K  W.  502),  at  page  486  it  was 
said:  "Equity  should  not  be  successfully  invoked  merely  to 
inflict  injury  or  damage  to  the  defendant,  without  securing 
any  substantial  right  or  benefit  to  the  plaintiff;"  and  in  the 
recent  case  of  Gimhel  Bros.  v.  Milwaukee  Boston  Store,  161 
Wis.  489,  154  K  W.  998,  it  is  said:  "The  present  or  threat- 
ened injury  must  be  real  and  not  trifling,  transient,  or  tem- 
porary. .  .  .  Courts  generally  exercise  their  discretion 
against  issuing  an  injunction,  where  it  will  produce  great 
public  or  private  mischief,  merely  to  protect  technical,  doubt- 
ful, or  unsubstantial  rights,"  citing  many  cases  from  other 
Vol.163  — 2 
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jurisdictions.  See,  also,  Schuster  v.  Milwaukee  E.  R.  &  L. 
Co.  142  Wis.  578,  126  N.  W.  26.  This  doctrine  seems  to  us 
eminently  sane  and  sensible.  It  seems  that  it  is  not  always 
remembered  that  courts  are  instituted  and  maintained  not  for 
the  purpose  of  delicately  poising  the  scales  of  abstract  logic 
and  recording  results,  but  rather  of  aiding  in  the  attainment 
of  the  ends  of  government  by  vindicating  rights  that  are  real. 
Especially  is  this  true  of  a  court  of  equity.  In  a  case  like  the 
present  its  function  is  unquestionably  to  prevent  a  substantial 
wrong  to  the  citizen,  not  to  use  its  high  powers  to  prevent  an 
act  which  merely  infringes  upon  an  abstract  or  theoretical 
right  but  causes  no  substantial  injury  to  any  one ;  and  in  this 
latter  situation  the  court,  it  seems,  may  well  consider  as  con- 
trolling the  fact  (if  it  be  a  fact)  that  the  threatened  act  will 
result  in  a  substantial  benefit  to  the  municipality  and  its  peo- 
ple generally. 

In  the  present  case  the  evidence  seems  to  us  to  demonstrate 
that  the  plaintiff's  injury  is  academic  rather  than  real,  or  at 
most  so  insignificant  in  its  character  that  no  injunctive  relief 
should  be  granted. 

While  we  have  had  no  diflSculty  in  reaching  this  conclusion 
on  the  evidence  before  us  it  has  not  been  entirely  clear  to  us 
what  form  the  judgment  should  take.  If  there  be  even 
slight  damages  they  ought  to  be  assessed  either  in  the  present 
action  or  in  an  action  at  law  brought  for  that  purpose  after 
the  dismissal  of  the  present  action.  There  has  already  been 
one  long  and  expensive  trial  of  this  case ;  manifestly  it  would 
be  desirable  for  both  parties  if  the  whole  matter  could  be  now 
closed  and  the  necessity  of  another  trial  of  the  present  action 
or  the  bringing  of  a  new  action  obviated.  We  are  of  opinion 
that  under  the  circumstances  present  in  this  case  this  may 
well  be  done. 

The  defendants  have  in  effect  stipulated  and  agreed  to  pay 
any  damages  found  to  exist  by  the  trial  court.  Their  answers 
contained  a  formal  offer  and  consent  that  the  damages  might 
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be  determined  in  the  present  action  either  by  the  court  or  by 
a  jury  at  the  plaintiffs  election,  and  further,  "these  defend- 
ants hereby  agree  that  this  answer  may  stand  as  an  agreement 
on  the  part  of  these  answering  defendants  to  pay  such  dam- 
ages if  any  when  they  shall  be  so  fixed  and  determined,  and 
hereby  offer  and  agree  to  assure  the  payment  of  such  damages 
to  be  so  fixed  and  determined  by  undertaking  or  deposit  with 
the  court,  in  such  amount  and  in  such  manner  as  may  be  or- 
dered by  the  court  upon  motion  of  the  plaintiff."  No  under- 
taking or  deposit  was  in  fact  made,  and  the  court  at  the  close 
of  the  case  agreed  with  the  plaintiff  that  he  was  entitled  to 
equitable  relief  instead  of  money  damages.  Strictly  speak- 
ing, the  plaintiff  doubtless  exercised  his  election  and  refused 
the  offer,  yet  the  offer  has  never  been  withdrawn  and  still  re- 
mains in  the  pleadings.  The  trial  judge  in  his  written  opin- 
ion considered  it  his  duty  to  make  findings  as  to  the  damages 
and  concluded  as  follows : 

"But  assuming  that  he  has  rights  beyond  the  limits  of  his 
lot  lines,  the  utmost  value  that  can  be  put  upon  them  is  $750 
apiece,  and  it  is  my  judgment,  from  all  the  evidence,  that  a 
liberal  allowance  for  damages  in  case  the  vacation  proceed- 
ings are  ultimately  sustained  is  one  third  of  the  value  of  the 
lots." 

It  will  be  noticed  that  this  allowance  is 'based  on  the  as- 
sumption that  the  lots  extend  to  the  harbor  line,  an  assump- 
tion about  which  there  may  be  much  doubt. 

While  this  was  evidently  considered  a  finding  of  fact  by 
the  trial  judge,  it  was  for  some  reason  not  inserted  in  the  for- 
mal findings  of  fact 

Doubtless,  under  the  offers  contaiiied  in  the  answers  the 
plaintiff  might  have  accepted  this  sum  and  entered  judgment 
upon  it  He  chose  not  to  do  so,  however,  and  accepted  the 
equitable  relief  awarded  by  the  court.  He  is  now  held  on  de- 
fendants^ appeal  not  to  have  been  entitled  to  this  equitable  re- 
lief. While  it  is  true  that  an  election  of  remedies  once  made 
is  ordinarily  final,  we  think  it  entirely  within  the  power  of 
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this  court,  in  view  of  the  fact  that  the  offers  have  never  been 
revoked  or  withdrawn,  to  utilize  and  act  upon  them  now  in 
order  to  shape  a  final  decree  which  shall  avoid  the  necessity 
of  further  litigation.  No  harm  can  be  done  to  the  plaintiff 
by  this  course,  for  he  will  obtain  more  damages  than  he  has  in 
fact  suffered;  no  harm  will  be  done  to  the  defendants,  for 
they  have  consented  thereto  in  advance ;  further  litigation  and 
expenditure  of  money  will  be  avoided  and  equitable  princi- 
ples will  be  in  every  true  sense  observed  and  enforced. 

The  judgment  will  be  that  the  judgment  of  the  trial  court 
be  reversed,  and  the  action  remanded  with  directions  to  enter 
judgment  awarding  the  plaintiff  a  recovery  of  $500  against 
the  defendants,  and  in  all  other  respects  dismissing  the  com- 
plaint on  the  merits  without  costs  to  either  party.  But  one 
bill  of  costs  to  be  taxed  by  the  appellants  in  this  court 

By  the  Court — It  is  so  ordered. 

ViNJE,  J.,  took  no  part. 


Szeliwicki,  Respondent,  vs.  Connor  Lumbeb  &  Land  Com- 
pany, Appellant 

February  S— -April  11,  1916. 

Master  and  servant:  Injury:  Unsafe  working  place:  Contributory  neg- 
ligence: Questions  for  jury:  Evidence:  Absent  witness:  Testi- 
mony given  at  former  trial, 

1.  A  finding  by  the  Jury  to  the  effect  that  plaintiff,  an  employee  In 

defendant's  lumber  yard,  was  struck  and  Injured  by  a  cross- 
piece  thrown  from  the  top  of  a  lumber  pile  by  another  employee, 
is  held  to  be  sustained  by  the  evidence,  although  no  one  saw  the 
crosspiece  strike  him. 

2.  Further  findings  to  the  effect  that  the  method  of  disposing  of  the 

crosspieces,  as  lumber  was  taken  from  the  pile  and  loaded  upon 
a  wagon,  was  not  reasonably  adequate  to  render  plaintiff's  place 
of  employment  as  free  from  danger  as  the  nature  thereof  would 
reasonably  permit,  and  that  he  was  not  guilty  of  contributory 
negligence,  are  also  held  to  be  sustained  by  the  evidence. 
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3.  A  witness  being  absent  from  the  state  at  the  time  of  the  second 

trial  of  the  action,  his  testimony  given  at  the  first  trial  was  ad- 
missible under  sec.  4141a,  Stats.,  where  the  Issues  of  fact  were 
the  same  at  both  trials,  although  the  first  trial  went  on  the 
theory  that  the  rights  of  the  parties  were  governed  by  the  com- 
mon law  and  the  second  on  the  theory  that  such  rights  were 
governed  by  a  statute  (ch.  485,  Laws  1911)  which  abrogated  the 
common  law. 

4.  It  was  not  error  to  permit  the  testimony  of  such  witness  to  be 

read  as  it  appeared  in  the  bill  of  exceptions  on  appeal  from  the 
judgment  rendered  at  the  first  trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county:  A.  H.  Reid,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  for  a  personal  injury 
sustained  by  the  plaintiff  while  a  servant  of  the  defendant. 

The  defendant  owns  and  operates  a  sawmill  and  lumber 
yard  at  Laona,  Wisconsin.  This  yard  consists  of  driveways 
or  alleys  with  piles  of  lumber  on  both  sides.  The  plaintiff 
was  in  the  employ  of  the  defendant  company  and  at  the  time 
in  question  was  working  about  the  yard  picking  up  loose  lum- 
ber or  boards  under  the  direction  of  the  yard  foreman.  The 
foreman  put  him  to  work  near  a  pile  of  crosspieces  which  had 
been  used  in  piling  the  lumber,  then  left  him,  and  went  a  short 
distance  to  where  a  car  was  being  loaded  with  lumber.  Other 
employees  were  taking  lumber  from  a  pile  about  twenty-five 
feet  high,  on  the  opposite  side  of  the  driveway  or  alley  from 
where  the  plaintiff  was  working,  and  loading  it  upon  a  wagon. 
Beneath  every  layer  of  lumber  in  the  pile  were  crosspieces, 
which  were  shorter  than  the  boards  in  the  pile.  After  remov- 
ing a  layer  of  boards  the  man  on  the  pile,  one  Winkop,  threw 
these  crosspieces  onto  a  pile  across  the  alley.  Plaintiff  was 
working  near  the  pile  of  crosspieces.  One  Collins,  who  was 
working  on  the  opposite  side  of  the  alley  from  where  the  plaint- 
iff was  working,  saw  the  plaintiff  falling  backwards  with  his 
hands  clasped  to  his  head.  A  crosspiece,  such  as  was  being 
thrown  from  the  limiber  pile  over  the  alley,  was  lying  about 
six  feet  from  the  plaintiff.  When  the  men  reached  the  plaint- 
iff he  was  found  to  be  unconscious.     There  was  no  bleeding 
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from  the  nose,  ears,  or  mouth.  The  plaintiff  remained  un- 
conscious for  hours  and  was  seriously  injured.  No  one  saw 
the  plaintiff  struck  by  the  crosspiece.  There  is  evidence  tend- 
ing to  show  that  he  had  been  in  good  health  up  to  this  time. 

On  d  former  appeal  of  this  case  to  this  court  and  on  motion 
for  a  rehearing  the  case  was  sent  back  for  a  new  trial  to  litigate 
the  rights  of  the  parties  under  the  provisions  of  ch.  485,  Laws 
1911.  On  the  second  trial  the  court  submitted  a  special  ver- 
dict to  the  jury,  who  found  (1)  that  plaintiff  was  struck  and 
injured  by  a  board  thrown  from  a  lumber  pile  by  one  of  de- 
fendant's employees;  (2)  that  the  method  of  disposing  of  the 
crosspieces  was  not  reasonably  adequate  to  render  the  place  of 
employment  as  free  from  danger  as  the  nature  thereof  would 
reasonably  permit;  (3)  that  the  lack  of  safety  of  this  method 
of  conducting  the  work  was  the  proximate  cause  of  the  plaint- 
iff's injury;  (4)  that  the  plaintiff  did  not  by  lack  of  care  on 
his  part  proximately  contribute  to  his  own  injury;  and 
(5)  that  $3,500  would  compensate  the  plaintiff  for  the  in- 
juries he  received. 

Judgment  was  duly  entered  in  accordance  with  the  verdict 
upon  the  order  of  the  court  for  the  recovery  by  the  plaintiff  of 
the  sum  of  $3,500,  together  with  the  costs  and  disbursements 
of  the  action.     From  such  judgment  this  appeal  is  taken. 

Allan  V.  Classon,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Kaftan  &  Reynolds, 
attorneys,  and  P.  H,  Martin,  of  counsel,  and  oral  argument  by 
Mr.  Martin  and  Mr.  R.  A.  Kaftan. 

The  following  opinion  was  filed  February  22, 1916 : 

SiEBECKEB,  J.  1.  It  is  held  in  this  case  that  the  finding  of 
the  jury  to  the  effect  that  plaintiff,  while  in  defendant's  em- 
ploy at  the  place  and  on  the  occasion  in  question,  was  struck 
and  injured  by  a  board  thrown  by  one  of  defendant's  employ- 
ees in  the  course  of  loading  boards  from  a  lumber  pile  onto  a 
wagon,  is  sustained  by  the  evidence.     The  evidence  of  the 
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plaintiflF  and  the  facts  and  circumstances  of  the  injury  pre- 
sented an  issue  for  determination  by  a. jury. 

2.  The  second  question  of  the  special  verdict  required  the 
jury  to  determine  whether  or  not  the  place  where  the  plaintiff 
worked  at  the  time  of  the  injury  was  as  free  from  danger  as 
the  nature  of  the  employment  would  reasonably  permit     It 
appears  that  the  plaintiff  was  under  the  supervision  of  the 
yard  foreman,  who  directed  him  to  do  work  at  the  place  where 
it  is  alleged  he  was  injured.     There  is  evidence  tending  to 
show  that  plaintiff  did  not  know  that  crosspieces  would  be 
thrown  from  the  lumber  pile,  of  the  height  of  about  twenty- 
five  feet,  to  the  place  where  he  was  at  work.     It  appears  that 
the  employee  doing  this  work  threw  a  number  of  such  cross- 
pieces  in  the  direction  of  and  near  the  plaintiff  without  giving 
any  warning.     It  is  also  manifest  that  the  conditions  of  the 
yard  were  such  that  these  crosspieces  could  have  been  removed 
from  the  lumber  pile  and  disposed  of  in  some  manner  without 
danger  to  the  plaintiff  at  the  place  he  was  working.     The 
claim  that  the  way  adopted  was  an  ordinary  and  reasonably 
safe  way  of  conducting  this  work  in  view  of  the  surrounding 
conditions  is  not  sustained.     It  is  manifest  that  other  ways 
of  disposing  of  these  crosspieces  could  have  been  adopted 
which  would  not  have  endangered  plaintiff's  safety,  and  that 
the  failure  to  do  so  justified  the  jury  in  concluding  that  it  was 
dangerous  to  plaintiff  to  do  the  work  the  foreman  directed 
him  to  do  and  that  defendant  failed  to  make  plaintiff's  work- 
ing place  as  free  from  danger  as  the  nature  thereof  would  rea- 
sonably permit     The  jury's  finding  on  this  issue  cannot  be 
disturbed. 

3.  The  facts  and  circumstances  showing  that  the  plaintiff 
did  not  know  that  the  crosspieces  were  to  be  thrown  in  his  di- 
rection, that  this  was  done  without  a  proper  and  sufficient 
warning  to  him,  and  that  his  foreman  directed  and  permitted 
him  to  work  in  the  midst  of  these  dangers,  presented  an  in- 
quiry for  a  jury  as  to  whether  or  not  plaintiff  was  guilty  of 
contributory  negligence.  ^ 
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4.  An  exception  is  urged  to  the  admission  of  the  plaintiffs 
evidence  taken  upon  the  former  trial.  It  appears  that 
plaintiff  at  the  time  of  this  second  trial  was  absent  from  the 
state  and  that  he  could  not  appear  at  the  trial  to  testify.  Sec. 
4141a^  Stats.  1915,  provides: 

"The  testimony  of  .  .  .  any  witness  who  is  absent  from 
the  state  .  .  .  shall  be  admissible  in  evidence  in  any  retrial, 
other  action,  or  proceeding  where  the  party  against  whom  it 
is  offered  shall  have  had  an  opportunity  to  cross-examine  the 
said  .  .  .  absent  witness,  and  where  the  issue  upon  which  it 
is  offered  is  substantially  the  same.'' 

It  appears  that  the  issues  raised  by  the  pleadings  were 
identical  throughout  both  trials.  Sees.  2837-2839,  Stats. 
1915.  Upon  the  first  trial  these  issues  were  tried  upon  the 
theory  that  the  rights  of  the  parties  were  controlled  by  the 
rules  of  law  in  negligence  cases,  and  on  the  retrial  the  same 
issues  were  tried  under  the  rules  provided  by  statutes  which 
govern  the  rights  of  the  parties.  The  issues  of  fact  raised  by 
the  pleadings  were  unaltered,  but  the  rights  growing  out  of 
the  facts  were  controlled  by  statute,  which  abrogated  the  com- 
mon law  theretofore  applicable  to  the  case.  It  appears  that 
the  plaintiff's  evidence  taken  upon  the  first  trial  was  as  rele- 
vant and  material  to  the  question  being  tried  on  the  retrial 
as  it  was  under  the  theory  of  the  first  trial.  The  objection 
that  it  was  error  to  permit  the  evidence  to  be  read  as  it  ap- 
pears in  the  bill  of  exceptions  on  appeal  from  the  judgment 
rendered  in  the  former  trial  cannot  be  sustained.  Sec. 
4141a,  Stats.  1915 ;  Howard  v.  BeldenvUle  L.  Co.  134  Wis. 
644,  114  N.  W.  1114.  The  exceptions  urged  as  to  these 
questions  in  the  case  are  not  well  taken. 

By  the  Court — The  judgment  appealed  from  is  aflSrmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
April  11,  1916. 
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Wisconsin  Chaib  CoMPAmr  and  another,  Respondents,  vs. 
Industkial  Commission  of  Wisconsin  and  another, 
Appellants. 

February  25— April  11, 1916. 

Appeal :  Affirmance  on  equal  divUion, 

A  judgment  of  the  circuit  court  reversing  an  award  made  by  the 
industrial  commission  is  affirmed,  this  court  being  equally  di- 
Tided  on  the  question  whether  there  was  sufficient  eyidence  be- 
fore the  commission  to  give  it  jurisdiction. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
comity:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Proceedings  under  the  Workmen's  Compensation  Act  by 
Martin  Borsenik  against  the  Wisconsin  Chair  Company. 
An  award  made  by  the  Industrial  Commission  was  reversed 
on  appeal  to  the  circuit  court,  and  from  the  judgment  of  the 
circuit  court  the  Industrial  Commission  and  Borsenik  bring 
this  appeaL 

For  the  appellant  Industrial  Commission  of  Wisconsin 
there  was  a  brief  by  the  Attorney  General  and  /.  E.  Messer- 
Schmidt,  assistant  attorney  general,  and  oral  argument  by 
Mr.  Messerschmidt. 

For  the  respondents  there  was  a  brief  by  Olin,  Butler, 
Siebbins  &  Stroud,  attorneys,  and  Adams,  Crews,  Bobb  & 
Wescott,  of  counsel,  and  oral  argument  by  Byron  H.  Sieb- 
bins. 

RosENBERBY,  J.  The  question  presented  by  the  appeal  is 
whether  or  not  there  was  suflScient  evidence  before  the  Com- 
mission to  give  it  jurisdiction  to  act  in  the  premises.  Chief 
Justice  WiNSLOW  and  Justices  Marshall  and  Vinje  are  of 
the  opinion  that  there  was  no  such  evidence  and  that  therefore 
the  judgment  of  the  circuit  court  should  be  affirmed,  while 
Justices  SiBBECKER,  Kerwin,  and  the  writer  are  of  the  opin- 
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ion  that  there  was  such  evidence  and  that  therefore  the  judg- 
ment of  the  circuit  court  should  be  reversed  and  the  award  of 
the  Commission  aflirmed.     This  court  being  equally  divided, 
the  judgment  of  the  circuit  court  is  thereby  aflSrmed. 
By  the  Court. — Judgment  aflirmed. 


Baldwin,  Respondent,  vs.  Fbisbie  and  another,  Appellants. 
March  l^^April  11,  1916. 

Fraudulent  conveyances:  Husband  and  wife:  Estates  of  decedents: 
Creditors*  action:  Receivers:  Rights  of  loidow  who  colluded  in 
fraud:  Reimbursement  for  debts  paid  by  her:  Allowances:  Par- 
ties: Administrator:  Appeal:  Dismissal. 

1.  Where,  a  few  days  prior  to  his  death,  a  husband,  without  consid- 

eration and  with  intent  to  defraud  his  creditors,  transferred  his 
real  and  personal  property  to  his  wife,  who  knew  his  purpose 
and  colluded  with  him  to  carry  it  out,  and  his  estate  was  insuf- 
ficient to  pay  his  debts,  judgment  was  properly  entered  pursuant 
to  sees.  3835,  3836,  Stats.  1915,  declaring  such  transfer  void  as 
to  creditors  of  the  decedent  and  subjecting  the  property  to  the 
payment  of  his  debts;  and,  the  administration  of  the  estate  hav- 
ing been  closed  and  the  administrator  discharged,  a  receiver  of 
said  property  in  the  hands  of  the  wife  was  properly  appointed. 

2.  Although  in  such  case  the  widow  paid  some  of  the  debts  of  the 

decedent  out  of  her  individual  estate,  her  connection  with  the 
fraudulent  transfer  deprives  her  of  all  right  to  reimbursement 
out  of  the  proceeds  of  a  sale  by  the  receiver  of  the  property  so 
transferred. 

3.  Having  elected  not  to  claim  her  allowances  when  the  husband's 

estate  was  being  administered,  the  widow  is  not,  under  the  cir- 
cumstances above  stated,  entitled  to  have  such  allowances  made 
to  her  out  of  the  property  involved  in  the  fraudulent  transfer. 

4.  The  administrator  of  the  husband's  estate,  having  been  duly  dis- 

charged, was  not  a  proper  party  to  the  creditor's  action,  and  an 
appeal  by  him  from  the  Judgment  setting  aside  the  fraudulent 
transfer  and  appointing  a  receiver  is  dismissed. 

Appeal  from  a  judgment  and  an  order  of  the  circuit  court 
for  Oconto  county:  W.  B.  Quinlan,  Circuit  Judge.  Af- 
firmed  as  to  one  appellant;  dismissed  as  to  the  other. 
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The  action  was  brought  to  set  aside  a  transfer  of  real  es- 
tate and  personal  property  on  the  grounds  of  fraud  and  a 
total  failure  of  consideration. 

In  April,  1911,  and  prior  thereto,  Marion  G.  Frisbie,  de- 
ceased, owned  and  operated  a  machine  shop  at  the  village  of 
GiUett  In  April,  1911,  he  executed  to  his  wife,  Addie  C. 
Frisbie,  one  of  the  defendants  in  this  action,  a  quitclaim 
deed  whereby  he  conveyed  all  of  his  real  estate  and  assigned 
all  of  his  personal  property  to  her  for  the  consideration  of 
"one  dollar  and  other  valuable  consideration."  The  real  es- 
tate so  conveyed  consisted  of  the  land  with  a  machine  shop, 
and  the  personal  property  so  assigned  consisted  of  all  per- 
sonal property,  including  portable  sawmill,  saw  belts,  and  en- 
gine. This  quitclaim  deed  was  witnessed  and  acknowledged 
and  was  duly  recorded  on  the  25th  day  of  April,  1911.  At 
this  time  the  deceased  was  heavily  indebted.  On  April  22, 
1911,  four  days  after  the  execution  and  delivery  of  the  deed, 
he  died  intestate.  The  defendant  Addie  C.  Frisbie  had  title 
to  the  homestead  prior  to  this  time.  On  June  14,  1911, 
E.  C.  Smith  was  appointed  special  administrator  of  the  es- 
tate, and  on  September  13,  1911,  he  was  appointed  general 
administrator  and  duly  qualified  as  such. 

The  plaintiff  with  others  presented  his  claim  to  the  county 
court  against  the  estate  and  their  claims  were  duly  allowed 
on  September  28,  1912.  On  September  6,  1913,  upon  a 
showing  that  the  estate  in  the  hands  of  the  administrator 
was  insuflScient  to  pay  the  debts  of  the  intestate  and  that  the 
administration  had  been  completed,  E.  0.  Smith,  the  admin- 
istrator, was  discharged  from  his  trust. 

The  defendant  Addie  C.  Frisbie  received  the  proceeds  of 
an  insurance  policy  upon  the  life  of  her  deceased  husband 
amounting  to  $2,000.  She  paid  about  $1,500  out  of  her 
separate  property  to  the  creditors  of  her  deceased  husband, 
whose  claims  were  not  presented  against  his  estate.  The 
real  estate  conveyed  to  her  by  this  quitclaim  deed  had  been 
mortgaged  and  has  been  sold,  since  the  husband's  demise. 
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under  foreclosure,  and  a  deficiency  judgment  was  entered  in 
the  foreclosure  suit  against  Addie  0.  Frisbie. 

On  March  30,  1914,  the  court  filed  findings  of  fact  and 
conclusions  of  law,  and  also  denied  defendant's  motion  for  a 
new  trial  on  March  31st.  Judgment  was  awarded  and  en- 
tered on  May  4,  1914,  setting  aside  the  conveyance  and  trans- 
fer of  the  property  to  Addie  C  Frisbie  and  appointing  a  re- 
ceiver to  sell  the  personal  property  conveyed  to  her  and  apply 
the  proceeds  on  decedent's  debts.  On  June  1,  1914,  the  court 
made  an  order  denying  an  application  of  the  widow  to  as- 
sign to  her  tlie  personal  property  of  the  deceased  then  in  her 
possession  as  and  for  her  support  and  the  support  of  their 
minor  children  during  the  administration  of  the  decedent's 
estate  in  the  county  court  and  as  and  for  an  allowance  as 
widow  of  the  deceased,  and  to  modify  the  judgment  accord- 
ingly, and  to  vacate  that  part  of  the  judgment  appointing  a 
receiver.  From  such  judgment  and  order  this  appeal  is 
taken. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
E.  C.  Smith. 

For  the  respondent  there  was  a  brief  by  Oeorge  Crawford, 
and  oral  argument  by  F.  M.  Wylie. 

SiEBECKER,  J.  The  findings  of  the  trial  court  are  fully 
sustained  by  the  evidence  and  cannot  be  disturbed  on  this  ap- 
peal. It  is  clearly  established  that  the  plaintiff  was  a  cred- 
itor of  the  estate  of  Marion  G.  Frisbie,  deceased;  that  his 
claim  had  been  duly  allowed  against  decedent's  estate  by  the 
county  court;  that  plaintiff  and  other  creditors  whose  claims 
have  been  allowed- against  the  estate  by  the  county  court  have 
not  received  payment  of  their  claims  from  the  administrator 
of  decedent's  estate  because  such  administrator  had  no  prop- 
erty of  the  estate  to  apply  in  payment  of  the  same,  and  that 
the  administration  proceedings  have  been  closed  and  the  ad- 
ministrator, E.  C.  Smith,  has  been  discharged  from  his  trust 
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The  court  also  found  that  Marion  G.  Frisbie  conveyed  his 
real  and  personal  property  to  his  wife,  the  defendant  Addie  C 
Frisbie,  by  quitclaim  deed  and  without  consideration  a  few 
days  prior  to  his  death  with  the  intent  to  defraud  his  credit- 
ors, and  that  his  wife  had  knowledge  of  his  intent  in  making 
such  conveyance  and  that  she  colluded  with  him  to  carry  out 
such  purpose.  Upon  this  state  of  the  case  the  court  properly 
awarded  judgment  pursuant  to  sees.  3835  and  3836,  Stats. 
1915,  declaring  this  deed  of  transfer  of  such  property  null 
and  void  as  to  the  creditors  of  the  deceased  and  subjecting 
the  property  to  the  payment  of  the  debts  of  the  deceased. 
In  the  light  of  this  state  of  the  case  the  court  properly  ap- 
pointed a  receiver,  with  the  usual  powers  and  duties,  to  take 
possession  of  the  decedent's  property  in  the  hands  of  Addie  C. 
Frisbie,  subject  it  to  sale,  and  apply  the  proceeds  of  such  sale 
in  payment  of  the  debts  of  the  deceased  under  the  direction 
of  the  court 

The  contention  that  the  widow  should  in  equity  be  allowed 
to  participate  in  the  proceeds  of  the  sale  of  this  property  be- 
cause she  had  applied  a  portion  of  her  individual  estate  in 
payment  of  her  husband's  debts  cannot  be  sustained.  Since 
she  was  actively  involved  in  the  fraud  of  her  husband  she 
lost  all  equities  that  she  may  have  had  to  participate  in  this 
property  as  one  standing  in  the  shoes  of  the  original  creditor. 
Sommermeyer  v.  Schwartz,  89  Wis.  66,  61  N.  W.  311 ;  Bartk 
of  Commerce  v.  Fowler,  93  Wis.  241,  67  N.  W.  423 ;  Zimr 
merman  v.  Bannon,  101  Wis.  407,  77  K  W.  735.  Her  con- 
nection with  the  fraudulent  transaction  deprives  her  of  all 
claim  to  any  of  the  property  involved  in  the  transaction  to  re- 
imburse herself  for  moneys  expended  by  her  in  reliance  on 
the  fraudulent  transfer. 

Her  petition,  after  judgment  in  the  action,  for  an  allow- 
ance out  of  this  property  for  her  support  and  the  support  of 
their  minor  children  during  administration  of  the  estate  and 
for  a  widow's  allowance  out  of  her  husband's  estate,  was  prop- 
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erly  denied.  It  appears  that  she  elected  not  to  claim  these 
allowances  when  the  administration  of  the  estate  was  had  in 
county  court.  Under  the  circumstances  it  must  be  held  that 
she  has  not  shown  any  grounds  for  relief  from  her  election  in 
these  matters. 

The  record  shows  that  the  administration  proceedings  have 
been  closed  and  that  the  administrator  has  been  duly  dis- 
charged from  his  trust.  Under  these  circumstances  the  de- 
fendant E.  C.  Smith,  as  administrator,  has  no  interest  in  this 
litigation  and  hence  is  in  no  way  concerned  in  the  controver- 
sies of  this  action.  He  is  not  a  proper  party  to  the  litigation 
and  the  action  should  have  been  dismissed  as  to  him.  He 
therefore  is  not  aggrieved  by  the  judgment  and  is  not  entitled 
to  appeal  therefrom  to  this  court. 

The  appeal  from  an  order  denying  the  application  of  the 
defendant  Addie  C.  Frisbie  for  modification  of  the  judgment 
and  to  grant  her  support  and  an  allowance  as  widow  of 
Marion  G.  Frisbie  and  to  vacate  the  appointment  of  a  re- 
ceiver as  therein  determined,  presents  no  additional  question 
to  those  we  have  already  considered.  Upon  these  considera- 
tions it  follows  that  the  judgment  and  the  order  made  after 
judgment  must  be  aflSrmed  as  against  the  defendant  Addie  C. 
Frisbie,  and  that  the  appeal  of  E.  C.  Smith  as  administrator 
must  be  dismissed. 

By  the  Court. — It  is  so  ordered. 
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HoBNBUBG,  Respondent,  vs.  Moheis,  Appellant. 

March  iJh-ApHl  11,  1916. 

Workmen's  compentation:  CondUiouM  of  liability:  City  employees: 
Injury  iohile  going  to  work:  What  are  **premises*'  of  employer: 
Streets:  Cause  of  action  against  third  person:  Assignment  to 
employer, 

1.  Under  sec  2394 — 3,  Stats.  1918»  an  employee  going  to  or  from  his 

employment  is  not  "performing  service  growing  out  of  and  inci- 
dental to  his  employment"  except  while  he  is  *'on  the  premises 
of  his  employer."  The  rule  announced  in  Miltoaukee  v,  Althoff, 
156  Wis.  68,  is  limited  accordingly. 

2.  Where  city  streets  are  used  by  an  employee  of  the  city  solely  for 

the  purpose  of  going  to  and  from  an  employment  carried  on  at 
a  definite  place  other  than  a  street,  they  are  not  the  '^premises 
of  his  employer,"  within  the  meaning  of  said  statute. 

3.  A  dty  fireman  who  was  injured  while  using  the  streets  solely  for 

the  purpose  above  stated  had  no  lawful  claim  against  the  city 
under  the  Workmen's  Compensation  Act,  and  no  continued 
payment  of  salary  during  his  disability  could  create  a  claim 
against  the  city  or  operate  as  an  assignment  to  it,  under  sec 
2394 — 25,  Stats.  1913,  of  any  cause  of  action  in  tort  which  he 
might  have  against  any  other  party  for  such  Injury. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
«ounty:  W.  J.  Tukneb,  Circuit  Judge.     Affirmed. 

Action  begun  in  the  civil  court  to  recover  damages  sus- 
tained by  a  collision  with  defendant's  automobile.  Plaintiff 
was  a  member  of  the  fire  department  of  the  city  of  Milwau- 
kee. On  the  6th  of  August,  1914,  at  about  1 :50  o'clock  in 
the  afternoon,  he  collided  with  defendant's  automobile  while 
riding  a  motorcycle  near  the  intersection  of  Second  and  Bur- 
leigh streets.  He  was  returning  to  his  work  after  his  midday 
meal  and  was  due  at  the  engine  house  at  2  o'clock.  The  evi- 
dence showed  that  for  several  months  after  his  injury  be  was 
unable  to  work,  but  that  pursuant  to  a  custom  or  an  ordinance 
of  the  city  he  received  full  pay.  The  ordinance  reads :  "Sec. 
^69.  Policemen  and  firemen  shall  receive  full  salary  when 
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injured  so  as  to  come  under  chapter  50  of  the  Laws  of  Wis- 
consin for  1911  and  acts  amendatory  thereof  and  supple- 
mental thereto.^* 

At  the  close  of  plaintiffs  testimony  the  civil  court  granted 
a  nonsuit  because  plaintiff  came  under  the  Workmen's  Com- 
pensation Act,  and,  having  received  compensation  from  the 
city,  his  claim  against  defendant,  if  any,  was  assigned  to  it 
Upon  appeal  the  circuit  court  reversed  the  judgment  of  the 
civil  court  and  ordered  a  new  trial  on  the  ground  that  plaint- 
iff was  not  injured  while  in  the  employ  of  the  city  and  hence 
did  not  come  under  the  Workmen's  Compensation  Act. 
From  such  order  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Runkel,  Runge  S 
McLogan,  attorneys,  and  Henry  «7.  Bendinger,  of  counsel,, 
and  oral  argument  by  Harry  R.  McLogan. 

For  the  respondent  there  was  a  brief  by  Ttbbs,  Foster  <& 
Schroeder,  attorneys,  and  A.  W.  Foster,  of  counsel,  and  oral 
argument  by  A.  W.  Foster. 

ViNJE,  J.  In  MUwaukee  v.  Althoff,  156  Wis.  68,  145  N. 
W.  238,  it  was  held  that  the  relation  of  master  and  servant 
under  the  Workmen's  Compensation  Act  may  in  some  in- 
stances extend  to  places  other  than  the  premises  of  the  master 
where  the  servant  is  employed,  while  he  is  going  to  and  from 
work.  That  was  so  held  under  the  law  as  it  stood  prior  to  the 
amendment  of  ch.  599,  Laws  1913,  which  limited  the  condi- 
tions of  liability  by  this  clause:  "Every  employee  going  to 
and  from  his  employment  in  the  ordinary  and  usual  way 
while  on  the  premises  of  his  employer,  shall  be  deemed  to  be 
performing  service  growing  out  of  and  incidental  to  his  em- 
ployment." [Sec.  2394—3,  Stats.  1913.]  It  is  evident 
that  the  plaintiff  in  this  case  did  not  come  under  the  act  un- 
less the  streets  of  Milwaukee  are  considered  the  premises  of 
the  city  within  the  meaning  of  the  act.  The  Althoff  Case 
was,  impliedly  at  least,  decided  upon  the  assumption  that  the 
city  streets  were  not  the  premises  of  the  master,  for  reference 
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was  made  to  the  fact  that  the  relation  of  master  and  servant 
might  exist  beyond  such  premises  while  going  to  and  from 
work.  Such  relation  while  going  to  and  from  work  is  now 
by  statute  limited  to  the  premises  of  the  employer.  Plaint- 
iff was  a  pipeman  and  truckman  in  the  fire  department  of  the 
city  and  on  the  day  in  question  he  was  stationed  at  the  engine 
house,  and  was  due  there  at  2  o'clock  in  the  afternoon.  In 
using  the  streets  of  the  city  in  going  to  and  from  work  he 
used  them  the  same  as  any  employee  of  a  private  employer 
would  do.  His  duty  as  a  fireman  did  not  then  call  for  a  use 
of  the  streets  in  any  other  manner  than  does  the  duty  of  any 
person  who  desires  to  use  them  in  going  to  and  from  work. 
The  streets  are  free  to  everybody  who  desires  to  use  them  in 
a  lawful  manner,  and  when  used  solely  for  the  purpose  of  go- 
ing to  and  from  work  cannot  be  called  the  premises  of  the 
city  within  the  meaning  of  the  act.  That  they  may  in  many 
cas^  constitute  the  premises  of  the  city  within  the  meaning 
of  the  act  is  quite  obvious ;  as  for  instance  in  the  case  of  an 
injury  to  a  policeman  or  fireman  while  on  duty  in  a  street  or 
of  a  street  employee  in  the  performance  of  his  duty  thereon. 
But  where  the  streets  are  used  solely  for  the  purpose  of  going 
to  and  from  an  employment  carried  on  at  a  definite  place 
other  than  a  street  they  are  not  premises  within  the  meaning 
of  the  act  The  enactment  of  the  amendment  in  1918  must 
be  considered  a  limitation  of  the  rule  announced  in  the 
Althoff  Case,  which  was  decided  under  the  law  as  it  stood 
previous  to  the  amendment,  the  injury  in  that  case  having 
occurred  on  May  3,  1912. 

K  the  relation  of  master  and  servant  did  not  exist  between 
plaintiff  and  the  city  at  the  time  of  injury,  then  plaintiff  had 
no  lawful  claim  against  it  the  making  of  which  would  oper- 
ate as  an  assignment  to  it  of  his  cause  of  action  against  the 
defendant  by  virtue  of  sec.  2394 — 25,  which  reads : 

"The  making  of  a  lawful  claim  against  an  employer  for 
compensation  under  sections  2394 — 3  to  2394 — 31,  inclusive, 
for  tiie  injury  or  death  of  his  employee  shall  operate  as  an  aa- 
Vol.163  — 3 
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signment  of  any  cause  of  action  in  tort  which  the  employee 
or  his  personal  representative  may  have  against  any  other 
party  for  such  injury  or  death ;  and  such  employer  may  en- 
force in  his  own  name  the  liability  of  such  other  party." 

No  payment  of  salary  under  the  ordinance  or  otherwise 
could  operate  to  create  a  claim  against  the  city,  where,  be- 
cause of  lack  of  relation  of  master  and  servant  at  the  time  of 
the  injury,  none  existed.  The  only  party,  if  any,  liable  for 
the  injury  to  plaintiff  was  the  defendant.  That  being  so, 
plaintiff's  right  to  maintain  the  action  against  him  is  not 
transferred  to  the  city  by  reason  of  its  paying  plaintiff's  sal- 
ary while  not  on  duty. 

By  the  Court. — Order  affirmed. 


In  re  Woolcott. 
March  IJi—ApHl  11,  1916. 


Officers  de  facto:  Judge  of  county  court:  Appointment  under  void 
statute  and  under  other  name:  Color  of  title:  Existence  of  de 
jure  officer, 

1.  The  person  appointed  as  Judge  of  a  superior  court  under  a  void 

act  of  the  legislature  (ch.  518,  Laws  1915)  which  purported  to 
create  such  superior  court,  to  vest  In  it  all  the  powers  of  a 
county  court,  and  to  abolish  the  latter  court,  having,  under  color 
of  such  appointment  and  the  provisions  of  said  act,  ousted  the 
de  jure  county  Judge,  taken  possession  of  the  county  court  room, 
records,  and  papers,  and  thereafter  exercised  all  the  powers  and 
functions  of  the  county  Judge,  became  a  de  facto  Judge  of  the 
county  court  and  his  acts  as  such  are  valid  as  to  third  persons. 

2.  Neither  the  fact  that  said  appointee  acted  under  the  name  of 

Judge  of  the  superior  court  in  exercising  the  functions  of  the 
county  court,  nor  the  fact  that  there  was  in  existence  a  de  jure 
Judge  of  the  county  court,  affects  the  validity  of  the  acts  of  such 
de  facto  Judge. 

3.  There  can  be  no  de  facto  officer  of  an  office  which  does  not  exist 

de  jure;  but  where  there  is  a  de  jure  office  there  may  be  a  de 
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fctcto  officer  thereof  even  though  he  was  not  appointed  or  elected 
thereto  in  the  name  of  such  office. 
4.  Van  Slyke  v.  Trempealeau  Co.  F,  M.  F.  Ins,  Co,  39  Wis.  390,  and 
Fenelon  v.  Butts,  49  Wis.  342.  distinguished.    Kempster  v,  MiP 
icaukee,  97  Wis.  343,  explained  and  language  therein  qualified. 

Writ  of  habeas  corpus  issued  to  test  the  validity  of  the 
commitment  of  Erskine  Woolcott  to  the  northern  hospital  for 
the  insane. 

Ch.  518  of  the  Laws  of  1915  purported  to  create  a  superior 
court  of  Fond  du  Lac  county  which  should  exercise  all  the 
functions  of  the  county  court  thereof  and  to  aholish  the  latter 
court.  On  September  2,  1915,  F.  W.  CirADBOUBNE,  ap- 
pointed by  the  governor  as  judge  of  the  superior  court,  de- 
manded possession  of  the  county  court  room  and  the  records, 
files,  and  papers  therein  from  the  then  duly  elected  and  act- 
ing county  judge,  A.  E.  Richter,  who  under  protest  and 
claiming  that  he  was  still  county  judge  delivered  up  such  pos- 
session and  no  longer  assumed  to  act  as  county  judge.  There- 
after and  until  the  filing  of  the  decision  in  State  ex  rel. 
Richter  v.  Chadboume  (102  Wis.  410,  156  X.  W.  610)  on 
February  22,  1916,  declaring  void  the  act  creating  the  su- 
perior court  and  abolishing  the  county  court.  Judge  Chad- 
BOURNB  continued  to  exercise  all  the  functions  of  the  county 
court  under  the  name  of  judge  of  the  superior  court  of  Fond 
du  Lac  county.  The  public  recognized  such  superior  court 
and  F.  W.  Chadboukne  as  judge  thereof,  and  business  was 
transacted  in  said  court  by  the  public  until  the  above  men- 
tioned decision  was  filed.  While  so  acting  and  on  January  3, 
1916,  after  due  hearing  he  adjudged  Erskine  Woolcott  in- 
sane and  ordered  him  committed  to  the  northern  hospital  for 
the  insane.  That  part  of  ch.  518,  Laws  of  1915,  attempting 
to  confer  jurisdiction  of  the  county  court  upon  the  superior 
court  reads  as  follows : 

"Section  65.  From  and  after  September  first,  1915,  all 
of  the  powers  of  the  county  court  of  Fond  du  Lac  county  and 
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of  the  county  judge  shall  be  and  hereby  are  transferred  to  and 
vested  in  the  superior  court  of  Fond  du  Lac  county  and  its 
judga 

"Section  66.  From  and  after  the  first  day  of  September, 
1916,  the  county  court  of  Fond  du  Lac  county  shall  be  and 
hereby  is  abolished  and  the  office  of  the  judge  of  said  county 
court  vacated. 

"Section  67.  All  matters  and  proceedings  pending  before 
the  county  court  of  Fond  du  Lac  county  or  the  judge  thereof 
on  September  first,  1915,  shall  be  and  hereby  are  transferred 
to  and  vested  in  the  jurisdiction  of  the  superior  court  of  Fond 
du  Lac  county  and  of  its  judge. 

"Section  68.  All  of  the  records,  files,  proceedings  and  prop- 
erty of  the  county  court  of  Fond  du  Lac  county  on  September 
first,  1915,  shall  be  and  hereby  are  turned  over  to  and  vested 
in  the  superior  court  of  Fond  du  Lac  county  and  its  judga" 

Petitioner  claims  that  Judge  Chajdbournb  had  no  juris- 
diction to  hear  and  determine  the  matter  and  hence  that  the 
commitment  is  void. 

B.  L.  Morse  J  for  the  petitioner. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Oen- 
era!  and  E.  E.  Brosswrd,  assistant  attorney  general,  and  oral 
argument  by  Mr.  Brossard. 

A  brief  was  also  filed  by  Doe,  BaUhom,  WUlcie  &  Doe,  as 
friends  of  the  court,  and  the.  cause  was  argued  orally  by  H.  M, 
Wakie. 

ViNJB,  J.  The  relator  challenges  the  validity  of  his  com- 
mitment to  the  asylum  on  the  ground  that  Judge  Chad- 
BOUENE  was  neither  a  de  jure  nor  a  de  facto  judge  of  the 
county  court,  and  could  not  be  either  while  purporting  to  act 
as  judge  of  the  superior  court ;  that  he  was  a  mere  intruder, 
and  his  acts  were  therefore  void  and  subject  to  collateral  at- 
tack. To  sustain  this  position  the  following  cases  from  our 
own  court  are  cited:  Van  Slyke  v.  Trempealeau  Co.  F.  M.  F. 
Ins.  Co.  39  Wis.  390;  Fenelon  v.  Butts,  49  Wis.  342,  5  K 
W.  784;  Kempster  v.  Milwaukee,  97  Wis.  343,  72  N.  W. 
743.     Before  calling  specific  attention  to  these  cases  it  is 
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deemed  best  to  state  the  situation  in  the  case  at  bar.  The  de- 
cision in  State  ex  rel.  Bichter  v.  Chadboume,  162  Wis.  410, 
156  N.  W.  610,  established  the  facts  (1)  that  the  county 
wurt  of  Fond  du  Lac  county  was  not  abolished  by  ch.  518  of 
the  Laws  of  1916  and  the  acts  amendatory  thereof;  (2)  that 
Judge  Chadboubne  ousted  the  de  jure  judge  thereof,  took 
possession  of  the  county  court  room,  records,  papers,  and  files, 
and  from  September  1,  1915,  continued  to  exercise  all  the 
functions  of  county  judge  under  the  title  of  judge  of  the  su- 
perior court;  and  (3)  that  he  ousted  the  county  judge  under 
color  of  title,  namely,  his  appointment  as.  judge  of  the  su- 
perior court  by  the  governor  of  the  state  and  the  provisions 
in  ch.  518  that  the  jurisdiction  of  the  county  court  was  trans- 
ferred to  the  superior  court.  We  have  therefore  the  exist- 
ence of  a  de  jure  office,  the  county  court,  the  ousting  there- 
from, under  color  of  title,  of  the  de  jure  officer  thereof,  the 
county  judge,  by  Judge  Chadbourne,  and  his  exercise  of  all 
the  functions  of  the  office  of  the  county  court  under  the  name 
of  judge  of  the  superior  court.  -  County  courts  were  created 
by  the  constitution  under  the  name  of  courts  of  probate 
(art.  VII,  sec.  2),  and  though  under  sec.  14,  art.  VII,  the 
jurisdiction  may  be  transferred  to  other  inferior  courts  law- 
fully established,  their  function  cannot  be  abolished  by  the 
legislature.  Hence  the  attempted  creation  of  the  superior 
court  and  the  transfer  thereto  of  the  jurisdiction  of  the  county 
court  did  not  affect  the  existence  of  the  county  court  as  a  de 
jure  office.  Judge  Chadbourne's  entrance  into,  and  contin- 
uance in,  such  office  meets  all  the  requirements  of  a  de  facto 
officer  as  defined  by  this  court  in  Ekem  v.  McOovem,  15-i 
Wis.  157,  220, 142  N.  W.  595,  where  it  said : 

"A  person  may  be  a  de  facto  officer  and  have  no  real  title 
at  all  to  the  place  he  assumes  to  have  the  right  to.  If  one  is 
in  possession  of  an  office,  performing  its  duties,  and  entered 
by  right  or  such  claim  of  right  as  not  to  be  classible  as  a 
usurper,  or  have  been  in  undisturbed  possession  so  long  as  to 
be  equivalent  to  an  entry  under  claim  of  right,  and  still 
claims  in  good  faith  to  be  entitled  to  the  office,  and  all  sur- 
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roundings  afford  an  appearance  of  de  jure  official  status, — he 
is,  as  a  general  rule,  de  facto  what  he  claims  to  be.  What 
gives  him  that  status  is  color  of  authority, — color  of  title  is 
not  essential,  strictly  speaking." 

The  authorities  supporting  this  definition  of  a  de  facto  of- 
ficer are  collected  in  the  Ekem  Case  and  need  not  be  repeated 
here.  In  Norton  v.  Shelby  Co.  118  U.  S.  425,  444,  6  Sup. 
Ct.  1121,  the  court  uses  this  language: 

"Where  an  office  exists  under  the  law,  it  matters  not  how 
the  appointment  of  the  incumbent  is  made,  so  far  as  the  va- 
lidity of  his  acts  is  concerned.  It  is  enough  that  he  is 
clothed  with  the  insignia  of  the  office,  and  exercises  its  pow- 
ers and  functions." 

The  reason  for  the  rule  that  acts  done  by  a  de  facto  officer 
in  a  de  jure  office  are  valid  rests  upon  grounds  of  public  pol- 
icy. If  the  contrary  were  held,  official  acts  of  the  gravest 
character  would  have  to  be  declared  void  by  reason  of  a  defect 
in  the  title  of  the  incumbent  to  the  office.  Property  and  per- 
sonal rights  would  be  subject  tg  constant  hazards,  arising  not 
out  of  any  infirmity  in  the  procedure  settling  them,  but  out  of 
a  defect  in  the  title  of  the  official  exercising  the  functions  of 
the  office — a  defect  not  in  any  way  logically  connected  with 
the  proper  exercise  of  the  assumed  functions.  Hence,  given 
a  de  jure  office  and  a  de  facto  incumbent  thereof,  there  is  a 
valid  exercise  of  the  powers  of  the  office. 

The  fact  that  Judge  Chadbourne  acted  under  the  name 
of  judge  of  the  superior  court  instead  of  judge  of  the  county 
court  is  immaterial.  His  so  acting  was  under  the  color  of  a 
right  conferred  by  the  void  acts  creating  the  superior  court. 
Under  such  color  of  right  he  assumed  to,  and  did  in  fact,  ex- 
ercise all  the  powers  and  functions  of  the  county  court. 
That  he  did  not  assume  the  name  of  the  office  is  due  to  the 
fact  that  he  supposed  the  jurisdiction  of  the  county  court  was 
transferred  to  the  superior  court  and  that  he  was  authorized 
to  transact  the  business  of  the  former  court  under  the  title  of 
the  latter.     There  never  was  any  doubt  in  the  minds  of  either 
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parties,  counsel,  court,  or  the  public  that  Judge  Chadbourne 
in  acting  upon  matters  under  the  jurisdiction  of  the  county 
court  did  so  to  the  exclusion  of  the  county  judge.  That  is 
what  the  void  law  said  he  should  do  and  that  is  what  he  did. 
Having  taken  the  substance  of  the  office  he  is  none  the  less  a 
de  fa^to  judge  though  he  did  not  assume  its  title.  The  in- 
herent character  of  an  act  is  not  destroyed  by  a  mere  change 
in  the  form  thereof,  nor  is  such  character  changed  by  giving 
it  a  new  name.  The  functions  that  belong  to  an  office  and  not 
its  name  determine  its  identity.  Eirker  v.  Cincinnati,  48 
Ohio  St.  507,  27  K  E.  898. 

That  there  was  in  existence  a  de  jure  officer  of  the  county 
court  at  the  time  Judge  Chadbourne  was  de  facto  judge 
thereof  does  not  affect  the  validity  of  his  acts  as  a  de  facto 
judge,  he  having  ousted  the  de  jure  judge  and  exercised  the 
functions  of  the  office.  In  re  Boyle,  9  Wis.  264;  State  v. 
Bloom,  17  Wis.  621;  Laver  v.  McOlachlin,  28  Wis.  364. 

If  we  analyze  the. cases  in  this  state  referred  to  as  more 
particularly  relied  upon  by  the  relator,  we  find  that  Van 
SlyJce  V.  Trempealeau  Co.  F.  M.  F.  Ins.  Co.  39  Wis.  390,  was 
a  case  where  under  a  statute  declared  to  be  unconstitutional 
it  was  provided  that  instead  of  a  change  of  venue  upon  a 
disqualification  of  the  circuit  judge  the  parties  might  stipu- 
late to  try  the  case  before  a  member  of  the  bar  of  the  supreme 
court,  and  the  validity  of  a  judgment  of  an  attorney  so  chosen 
came  into  question.  The  court  held  it  void  on  the  ground 
that  there  was  no  de  jure  office  which  the  attorney  acting  as 
judge  attempted  to  fill.  He  did  not  claim  to  act  as  a  circuit 
judge  nor  attempt  to  oust  him  from  office.  The  judgment 
was  therefore  coram  nx)n  judice.  In  Fenelon  v.  Butts,  49 
Wis.  342,  5  N.  W.  784,  it  was  held  that  a  court  commissioner 
could  not  lawfully  be  appointed  to  exercise  jurisdiction  in 
two  counties;  that  a  person  so  appointed  was  not  appointed 
to  any  office  known  to  the  law  and  hence  could  not  be  a  de 
facto  officer  of  any  lawful  office,  and  his  acts  were  void.     In 
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both  of  these  cases  there  was  an  absence  of  a  de  jure  office. 
The  same  is  true  in  Kempster  v.  Milwaukee,  97  Wis.  343,  72 
N.  W.  743,  though  the  real  question  there  decided  was  the 
right  of  the  de  jure  officer  to  his  salary  during  the  time  he 
had  been  wrongfully  excluded  from  office.  The  validity  of 
the  acts  of  the  allied  de  facto  officer  was  not  in  question  and 
was  not  adjudicated.  Language  in  the  opinion  to  the  effect 
that  there  was  no  de  facto  health  commissioner  must  be  con- 
strued in  conjunction  with  the  charter  provisions  that  there 
was  no  such  office  as  "acting  commissioner  of  health^^  in  Mil- 
waukee, that  being  the  office  to  which  the  alleged  de  facto  of- 
ficer was  appointed,  and  the  further  charter  requirement  that 
the  appointment  to  the  office  of  health  commissioner  by  the 
mayor  must  be  confirmed  by  the  common  council-^the  ap- 
pointment in  question  not  having  been  so  confirmed.  The 
court  reached  the  conclusion  that  since  the  mayor's  appoint- 
ment was  to  an  office  that  did  not  exist,  there  could  be  no  de 
facto  officer  of  such  office.  It  then  goes  on  to  state  that  "the 
mere  designation  of  a  person,  without  authority  of  law,  to  per- 
form the  duties  of  the  office,  did  not  make  such  person  an  of- 
ficer de  facto,  or  furnish  any  justification  for  payment  of  the 
salary  incident  to  the  office  to  such  person,  that  can  be  pleaded 
in  defense  of  the  claim  of  the  officer  de  jure,  made  upon  his 
regaining  his  office.''  The  court  was  dealing  with  the  ques- 
tion of  salary  and  not  with  the  question  of  the  validity  of  the 
acts  of  de  facto  officers.  If  there  be  language  in  the  opinion 
which  can  be  construed  to  the  effect  that,  given  a  de  jure  of- 
fice, there  can  be  no  de  facto  officer  thereof  unless  the  ap- 
pointment or  election  thereto  is  eo  nomine  and  in  all  respects 
regular,  it  is  disapproved  and  held  not  applicable  to  a  case 
involving  the  validity  of  the  acts  of  a  de  facto  officer. 

In  Van  Slyke  v.  Trempealeau  Co.  F.  M.  F.  Ins.  Co.  39 
Wis.  390,  396,  the  court  through  Ryan,  C.  J.,  quotes  approv- 
ingly this  language  from  In  re  Boyle,  9  Wis.  264: 

"Every  person  assuming  to  exercise  the  authority  of  an 
officer,  does  not  thereby  make  himself  an  officer  de  facto. 
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But  when  it  appears  that  the  person  exercising  the  powers  of 
an  ij&ce,  is  in  by  such  a  color  of  right,  and  that  he  has  such 
possession  of  the  office,  as  makes  him  an  officer  de  facto,  then 
his  acts  as  to  third  persons  are  valid,  and  his  right'to  hold  the 
office  can  only  be  inquired  into  in  some  direct  proceeding  for 
that  purpose." 

The  cas^  of  In  re  Boyle,  9  Wis*  264;  State  v.  Bloom, 
17  Wis.  521 ;  and  Laver  v.  McOlachlin,  28  Wis.  364,  were 
distinguished  from  the  case  then  under  consideration  on 
the  ground  that  in  the  cases  mentioned  the  judge  held  the  of- 
fice under  color  of  title.  So  in  the  present  case  Judge  Chad- 
BOUBNE  held  under  color  of  title,  had  complete  possession  of 
ihe  office,  room,  records,  and  papers  of  the  county  court,  an 
existing  de  jure  office,  and  exercised  in  full  the  powers  and 
duties  thereof.  For  that  reason  he  was  a  de  facto  judge  of  a 
ie  jure  court  and  his  acts  are  valid  as  to  third  persons. 

By  the  Court. — The  writ  of  habeas  corpus  is  quashed. 


CoNCBBTB  Steel  CoMPAmr,  Appellant,  vs.  Illinois  Surety 
Company,  Respondent 

March  U— April  11,  1916. 

OontracU  for  'benefit  of  thirH  persons:  Right  of  action:  Building  con- 
tracts:  Bond:  Construction:  Liability  of  surety  to  materialmen: 
Appeal  from  civil  court:  Costs. 

1.  A  contract  to  pay  a  debt  due  to  a  third  person  is  presumably  for 
his  benefit  and  creates  a  liability  to  him  unless  a  contrary  inten- 
tion appears. 

3.  Where  in  a  building  contract  the  contractor  agreed  to  ''provide  all 
the  materials/'  and  his  bond  was  conditioned  that  he  should 
'talthfully  perform  the  contract  on  his  part,  and  satisfy  all 
claims  and  demands  incurred  for  the  same,  and  fully  indemnify 
and  save  harmless  the  owner  from  all  cost  and  damage  which  he 
may  suffer  by  reason  of  failure  so  to  do,  and  shall  f uUy  reimburse 
and  repay  the  owner  all  outlay  and  expense  which  the  owner 
may  incur  in  making  good  any  such  default/'  third  persons  who 
famished  materials  used  in  the  construction  of  the  building 
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might  enforce  payment  against  the  surety  in  an  action  on  the 
bond.  Electric  A.  Co.  v.  U.  8,  F.  d  G,  Co.  110  Wis.  434.  and  Yaw- 
key-Crowley  L.  Co.  v.  De  Longe,  157  Wis.  390,  distinguished. 

3.  The  words  "all  claims  and  demands"  in  the  bond  include  claims 

and  demands  for  labor  and  materials,  and  are  not  limited  by  a 
specific  provision  in  the  contract  that  the  contractor  should  save 
harmless  and  indemnify  the  owner  from  claims  and  demands 
which  might  be  made  by  reason  of  any  injury  to  person  or  prop- 
erty sustained  by  the  contractor  or  by  any  person  employed  by 
him  in  connection  with  the  work,  or  any  such  injury  sustained 
by  any  person  caused  by  any  act  or  default  of  the  contractor  or 
any  person  employed  by  him,  etc. 

4.  The  circuit  court  may  allow  motion  costs  not  exceeding  $10  on  an 

appeal  from  the  civil  court  of  Milwaukee  county. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  F.  C.  Eschweiler,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  to 
the  plaintiff's  complaint  The  action  was  commenced  in  the 
civil  court  of  Milwaukee  county.  The  demurrer  was  over- 
ruled by  said  court  and  an  appeal  taken  by  defendant  to  the 
circuit  court.  In  the  circuit  court  the  order  of  the  civil  court 
was  reversed  and  the  defendant's  demurrer  to  the  complaint 
sustained.  From  this  order  of  the  circuit  court  sustaining 
the  demurrer  the  plaintiff  appeals  to  this  court. 

For  the  appellant  there  was  a  brief  by  Lenicheck,  Robin- 
son, Fair  child  &  Boesel,  attorneys,  and  Frank  T.  Boesel,  of 
counsel,  and  oral  argument  by  Frank  T.  Boesel. 

For  the  respondent  there  was  a  brief  by  Flanders,  Bottum, 
Fawsett  &  Bottum,  and  oral  argument  by  Arnold  C.  Otto  and 
R.  N.  Van  Doren. 

Kerwix,  J.  The  cause  of  action  set  forth  in  the  com- 
plaint was  founded  upon  a  bond  executed  by  the  defendant  as 
surety  for  one  James  W.  Utley,  which  bond  is  set  forth  in 
the  complaint.  The  bond  was  executed  by  Utley  and  said  de- 
fendant as  surety  to  secure  the  performance  of  a  contract  en- 
tered into  between  said  Utley  and  Edw.  Schuster  &  Co.  for 
the  erection  of  a  building  for  said  Edw.  Schuster  &  Co.  by 
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Utley  as  principal  contractor.  The  contract  is  set  out  in  the 
complaint 

The  complaint  allies  that  plaintiff  was  employed  by  Utley 
under  an  agreement  to  furnish  certain  materials  consisting  of 
steel  bars  to  be  used  in  the  construction  of  a  building  to  be 
erected  by  Utley  for  said  Edw.  Schuster  &  Co.  under  the  con- 
tract referred  to ;  that  plaintiff  furnished  said  materials  and 
the  same  were  used  in  and  about  said  building  by  Utley,  and 
that  there  is  due  plaintiff  on  account  of  said  materials  so  fur- 
nished a  balance  amoimting  to  $1,830.05 ;  that  in  furnishing 
said  materials  to  Utley  plaintiff  relied  upon  the  credit  of  the 
bond  executed  by  the  defendant  herein  as  surety  for  its  claim ; 
that  the  execution  and  delivery  of  the  bond  was  a  condition 
precedent  to  the  granting  of  said  building  contract  to  Utley 
by  Edw.  Schuster  &  Co. 

The  main  contention  of  appellant  here  is  that  the  defend- 
ant, Illinois  Surety  Company,  is  liable  to  a  materialman  who 
furnished  material  to  the  principal  contractor,  which  material 
was  used  in  the  construction  of  the  building  in  question. 
This  contention  is  based  upon  the  promise  contained  in  the 
bond  to  pay  claims  incurred  in  the  construction  of  the  build- 
ing. 

The  rule  is  well  settled  in  this  court  that  "when  a  person 
for  a  consideration  paid  to  him  by  another  agrees  to  pay,  or 
cause  to  be  paid,  a  sum  of  money  to  a  third  person,  a  stranger 
to  the  transaction,  the  latter  thereby  immediately  becomes 
possessed  of  the  absolute  right  to  the  benefit  of  the  promise 
and  a  right  of  action  thereby  accrues  to  him  against  the  prom- 
isor." Tweeddale  v.  Tweeddale,  116  Wis.  517,  93  K  W. 
440;  Weiutzhe  v.  Wetutzke,  158  Wis.  305,  148  N.  W.  1088. 

The  question  arises  in  the  instant  case  whether  third  par- 
ties furnishing  material  used  in  the  construction  of  the  build- 
ing can  enforce  payment  in  an  action  against  the  defendant 
surety  on  the  bond. 

The  contract  between  Utley,  contractor,  and  Edw.  Schuster 
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&  Co.,  among  other  things  provides  that  Utley  will  "provide 
all  the  materials."  The  hond  given  by  the  defendant  to  s^ 
cure  the  performance  of  the  contract  between  Utley  and  Edw. 
Schuster  &  Co.  for  the  construction  provides: 

"The  condition  of  this  obligation  is  such  that  if  the  prin- 
cipal shall  faithfully  perform  the  contract  on  his  part,  and 
satisfy  all  claims  and  demands  incurred  for  the  same,  and 
fully  indenmify  and  save  harmless  the  owner  from  all  cost 
and  damage  which  he  may  suffer  by  reason  of  failure  so  to  do, 
and  shall  fully  reimburse  and  repay  the  owner  all  outlay  and 
expense  which  the  owner  may  incur  in  making  good  any  such 
default,  then  this  obligation  shall  be  null  and  void ;  otherwise 
it  shall  remain  in  full  force  and  effect" 

We  think  the  instant  case  is  ruled  by  Warren  Webster  & 
Oo.  V.  BeaumorU  H.  Co.  151  Wis.  1, 138  N.  W.  102;  B.  Conr 
nor  Co.  V.  JEtna  Ind.  Co.  136  Wis.  13,  115  N.  W.  811 ;  and 
U.  S.  0.  Co.  V.  Oleason,  136  Wis.  539,  116  N.  W.  288. 

In  Warren  Webster  &  Co.  v.  Beaumont  H.  Co.,  supra,  the 
bond  was  conditioned  "that  if  the  construction  company  should 
duly  perform  the  contract  with  the  hotel  company  for  furnish- 
ing the  material  and  performing  the  labor  agreed  upon,  and 
'shall  duly  and  promptly  pay  and  discharge  all  indebtedness 
that  may  be  incurred  in  carrying  out  and  completing  said  con- 
tract, and  save  said  building  and  the  Beaumont  Hotel  Com- 
pany free  and  harmless  from  all  mechanics'  liens  and  claims 
of  liens,  or  other  claim  or  expenses  by  reason  thereof,  then 
this  obligation  shall  be  void,'  otherwise  to  remain  in  full  force 
and  effect."     The  court  said: 

"Under  such  circumstances,  third  parties  furnishing  labor 
and  material  obtain  the  benefit  of  such  indemnity,  and  they  can 
enforce  their  rights  in  all  respects  as  if  they  had  been  parties 
to  the  contracts  and  bonds.  The  rights  and  liabilities  of  the 
principal  contractors,  the  sureties,  and  the  persons  furnishing 
material  and  labor  within  the  terms  of  the  transactions  cov- 
ered by  the  construction  contracts  and  bonds  have  on  several 
occasions  recently  been  considered  in  this  court  and  need  no 
further  amplification  here."     Page  10. 
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In  B.  Connor  Co.  v.  ^tna  Ind.  Co.,  supra,  the  bond  of  in- 
demnity  provided  for  the  performances  of  all  the  several  stip- 
ulations in  the  contract  and  to  pay  for  all  labor  and  ma- 
terial that  had  entered  into  the  construction  of  the  building. 

It  is  true  in  the  case  at  bar  there  is  no  express  mention  in 
the  bond  of  labor  and  material,  but  the  provisions  of  the  bond, 
"satisfy  all  claims  and  demands  incurred  for  the  same,"  are 
broad  enough  to  cover  claims  and  demands  incurred  for  labor 
and  material 

In  U.  S.  O.  Co.  V.  Oleason,  supra,  at  page  546  this  court 
said: 

"Since,  then,  the  bond  here  in  question  secures  the  persons 
who  furnished  materials  used  in  the  construction  of  the 
county's  buildings,  it  follows  that  plaintiffs,  who  furnished 
material  so  used  and  for  which  the  principal  contractor  has 
not  paid,  have  the  right  to  enforce  payment  under  the  bond 
by  action  directly  against  the  bondsmen.  This  right  is  well 
established,  though  they  had  no  knowledge  of  the  promise 
when  made  or  had  not  expressly  assented  thereto  before  bring- 
ing the  action,  and  the  right  to  enforce  such  contract  for  their 
benefit  continues  while  the  bond  is  in  force." 

The  defendant  surety  company,  respondent  here,  relies 
mainly  upon  two  Wisconsin  cases,  namely,  Electric  A.  Co.  v. 
U.  8.  F.  &  O.  Co.  110  Wis.  434,  85  K  W.  648,  and  Yawhey- 
Crowley  L.  Co.  v.  Be  Longe,  157  Wis.  390,  147  N.  W.  334. 
The  first  of  these  cases  is  distinguished  in  B.  Connor  Co.  v. 
JEtna  Ind.  Co.  136  Wis.  13,  115  N.  W.  811,  and  other  cases 
in  this  court  and  shown  not  in  point  in  the  instant  case.  The 
Tawkey-Crowley  Case  is  clearly  distinguishable.  In  that 
case  neither  in  the  contract  nor  in  the  bond  was  there  any 
agreement  to  pay  for  labor  or  material  or  satisfy  all  claims 
and  demands.  At  page  396  of  157  Wis.  this  coiJrt  said, 
quoting  from  Lena  v.  C.  &  N.  W.  B.  Co.  Ill  Wis.  198,  86  N. 
W. 607: 

"The  insufficiency  in  the  bond  under  consideration  in  that 
case  was  that  it  did  not  require  or  promise  any  payment  to 
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the  materialmen  seeking  to  enforce  it,  merely  protection  to 
the  obligee  party ;  hence,  of  course,  there  was  no  apparent  in- 
tent to  benefit  the  materialmen." 

Some  criticism  as  to  the  form  of  the  bond  is  made  by  re- 
spondent's counsel  which  w^e  think  unwarranted.  The  bond 
in  effect  provides,  first,  that  "the  principal  shall  faithfully 
perform  the  contract  on  his  part;"  second,  "and  satisfy  all 
claims  and  demands  incurred  for  the  same;"  third,  "and 
fully  indemnify  and  save  harmless  the  owner  from  all  costs 
and  damages  which  he  may  suffer  by  reason  of  failure  so  to 
do ;"  fourth,  "and  shall  fully  reimburse  and  repay  the  owner 
all  outlay  and  expense  which  the  owner  may  incur  in  making 
good  any  such  default." 

It  is  argued  that  in  order  to  create  a  liability  to  plaintiff 
here  the  contract  must  be  intended  for  its  benefit.  Under  the 
decisions  of  this  court  if  the  contract  be  to  pay  a  debt  due  to  a 
third  person,  presumably  it  is  for  his  benefit  unless  it  appears 
that  the  contract  was  not  so  intended.  There  is  nothing  in 
the  record  in  the  instant  case  which  tends  to  show  that  the 
contract  was  not  intended  for  the  benefit  of  those  having  law- 
ful claims  for  labor  or  material.  Tweeddale  v.  Tweeddcde, 
116  Wis.  617,  93  N.  W.  440;  U.  S.  0.  Co.  v.  Gleason,  135 
Wis.  539,  116  N.  \Y.  238;  R.  Connor  Co.  v.  /Utna  Ind.  Co. 
136  Wis.  13,  115  N.  W.  811;  Warren  Webster  &  Co.  v.  Beau- 
mont H.  Co.  151  Wis.  1,  138  N.  W.  102;  Electric  A.  Co.  v. 
U.  8.  F.  &  G.  Co.  110  Wis.  434,  85  K  W.  648;  Johnston  v. 
Charles  Abresch  Co.  123  Wis.  130,  101  K  W.  395. 

It  is  further  argued  by  counsel  for  respondent  that  the 
words  "claims  and  demands"  in  the  bond  are  limited  by  the 
contract,  which  specifically  provides  that  the  contractor  shall 
save  harmless  and  indemnify  the  owner  from  claims,  injuries, 
and  demands  which  may  be  made  by  reason  of  any  injury  to 
person  or  property  sustained  by  the  contractor  or  by  any  per- 
son employed  directly  or  indirectly  by  him  in  connection  with 
the  work,  and  any  injury  to  person  or  property  sustained  by 
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any  person  caused  by  any  act  or  default  of  the  contractor  or  of 
any  person  employed  by  him,  and  also  pay  all  royalties  and 
save  the  owner  harmless,  and  further  provision  respecting  the 
waiver  of  right  to  liens  except  on  certain  conditions. 

It  is  quite  obvious  that  these  provisions  were  inserted  in 

.the  contract  not  for  the  purpose  of  narrowing  the  general 

meaning  of  the  words  "claims  and  demands"  used  in  the 

bond,  but  extending  the  meaning  to  liabilities  which  might  be 

thought  not  covered  by  the  general  language. 

The  provision  in  the  bond  to  satisfy  all  claims  and  de- 
mands manifestly  includes  claims  and  demands  for  labor  and 
material,  which  are  the  principal  claims  and  demands  in- 
curred in  building  contracts. 

Counsel  for  appellant  insists  that  the  order  appealed  from 
is  erroneous  because  the  court  imposed  absolutely,  and  not  as 
terms  or  condition  to  amend,  $10  costs.  But  the  $10  costs 
imposed  in  the  circuit  court  on  appeal  from  the  civil  court 
were  not  terms  on  amendment  under  sec.  2686,  Stats.,  but 
costs  on  motion  under  sec.  2924,  Stats.,  therefore  it  was  with- 
in the  power  of  the  court  to  impose  such  costs.  The  $10  im- 
posed absolutely  by  the  order  in  the  circuit  court  were  costs 
allowed  in  that  court  on  the  appeal.  Civil  Court  Act,  ch. 
549,  Laws  1909 ;  Pennsylvania  C.  &  8.  Co.  v.  Schmidt,  155 
Wis.  242,  144  N.  W.  283;  WintemUz  v.  Schmidt,  161  Wis. 
121, 154  N.  W.  626 ;  sec  2924,  Stats. 

It  follows  that  the  order  appealed  from  must  be  reversed. 

By  the  Court. — The  order  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 
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MiLWAUKBB  Building  Supply  Company  and  another,  Re- 
spondents, vs.  Illinois  Subbty  Company,  Appellant, 
and  others,  imp.,  Respondents. 

March  H—ApHl  11,  1916, 

Building  contracts:  Band  of  contractor:  Liability  of  surety  to  material 
men:  Payments  by  owner  without  release  of  liens,  etc.:  Discharge 
of  surety:  lAens:  Notices:  Address  and  service:  Corporations 
having  identical  interests:  Claims  for  liens:  Naming  of  owner: 
SujBMency. 

1.  Concrete  S.  Co,  v,  Illinois  8.  Co,,  ante,  p.  41,  as  to  direct  liability 

of  the  surety  on  the  bond  of  a  building  contractor  to  laborers  and 
materialmen,  followed. 

2.  A  provision  in  a  building  contract  that  payments  shall  not  be- 

come due  unless  at  the  time  of  payment  the  contractor,  "if  so 
required/'  shall  deliver  to  the  owner  a  satisfactory  release  of  all 
liens,  is  not  violated  so  as  to  discharge  the  surety  on  the  con- 
tractor's bond  by  the  making  of  payments  by  the  owner  without 
requiring  such  release  of  liens. 

8.  Where  in  such  case  the  bond  contained  a  waiver  clause  providing 
that  any  alterations  which  might  be  made  in  the  terms  of  the 
contract,  or  the  giving  by  the  owner  of  any  extension  of  time 
for  performance,  or  any  other  forbearance  on  the  part  of  either 
the  owner  or  the  principal  to  the  other,  should  not  in  any  way  re- 
lease the  principal  or  the  surety  from  their  liability  on  the  bond, 
payments  by  the  owner  without  requiring  a  release  of  liens  or  a 
statement  "of  all  persons  furnishing  material  or  labor  ...  to 
whom  a  lien  is  given  by  law,"  did  not  so  violate  sub.  3,  sec.  3315, 
Stats.,  as  to  discharge  the  surety  from  liability. 

4.  A  bond  issued  by  a  surety  company  to  secure  faithful  performance 
of  a  building  contract  is  essentially  an  Insurance  contract. 

6.  A  finding  of  fact  to  the  effect  that,  because  a  corporation  for  which 
a  building  was  being  erected  owned  all  the  stock  of  the  corpora- 
tion which  had  title  to  the  land  and  because  of  the  relation  of 
the  two  companies,  service  of  the  lien  notices  required  by  sec. 
3815,  Stats.,  on  either  of  said  companies,  however  addressed, 
gave  the  required  notice  to  both  companies,  is  held  to  be  sus- 
tained by  evidence  showing,  among  other  things,  such  owner- 
ship of  the  stock,  that  the  companies  were  in  interest  substan- 
tially the  same  company,  that  the  president  of  one  was  vice- 
president  of  the  other,  and  that  the  assistant  secretary  of  one 
was  bookkeeper  for  the  other. 
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6.  The  notices,  under  said  statute,  may  be  served  upon  l;he  "owner 

or  his  agent/'  and  need  not  be  addressed  to  any  one. 

7.  Under  the  facts  above  stated,  claims  for  liens  naming  only  the 

corporation  having  title  to  land  were  siifficient,  under  sec.  3320, 
Stats.,  as  a  basis  for  liens  against  the  interest  of  the  other  com- 
pany also. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawbenob  W.  Halsey,  Circuit  Judge.  Af- 
firmed. 

This  action  was  brought  to  foreclose  subcontractors'  liens 
for  materials  furnished  in  the  erection  of  a  store  building  for 
defendant  Edw.  Schuster  &  Go.  upon  land  to  which  title  was 
in  def^idant  Schuster  Realty  Company,  situate  in  the  city  of 
Milwaukee,  and  for  recovery  of  personal  judgment  against 
the  defendants  J*  W.  Utley,  principal  contractor,  and  Illinois 
Surety  Company,  surety  upon  TJtley's  bond.  The  plaintiffs 
and  all  the  defendants  except  Illinois  Surety  Company,  Schus- 
ter Realty  Company,  Edw.  Schuster  &  Co.,  J.  W.  Utley,  and 
Simon  W.  Strauss  are  materialmen ;  said  Strauss  being  mort- 
gagee of  the  premises  under  a  mortgage  executed  subsequently 
to  the  commencement  of  the  construction  of  the  building. 

The  plaintiffs  and  other  subcontractors  claim  to  have  per- 
fected rights  to  materialmen's  liens,  and  a  right  of  recovery 
against  the  defendant  Illinois  Surety  Company  as  surety 
upon  the  bond  of  Utley  for  the  full  performance  of  his  con- 
tract for  the  construction  of  the  building,  regardless  of 
whether  or  not  their  rights  as  lien  claimants  were  perfected. 

The  defendants  Edw.  Schuster  &  Co.  and  Schuster  Realty 
Company  contend  that  liens  were  not  in  all  cases  perfected 
and  that  as  to  such  as  were  perfected  they  claim  a  right  of  re- 
covery against  the  Illinois  Surety  Company. 

The  Illinois  Surety  Company  contends  that  claims  for  lien 
were  not  established  because  of  the  failure  of  the  lien  claim- 
ants to  perfect  their  claims  by  the  service  of  notices  required 
by  sec.  3815,  Stats.,  and  insufficiencies  in  the  petitions  for 
liens,  and  as  to  three  of  such  lien  claimants  no  right  of  lien 
Vol.168  — 4 
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existed  because  the  material  furnished  or  labor  performed 
was  not  within  the  provisions  of  the  lien  statutes.  It  further 
claims  that  there  was  no  direct  liability  by  it  to  the  material- 
men under  its  bond,  but  that  it  was  liable  only,  if  at  all,  as 
indemnitor  to  Edw.  Schuster  &  Co.,  and  that  as  to  all  claims 
not  perfected  as  liens  it  had  sustained  no  liability.  It  also 
maintained  that  as  to  all  claims,  whether  perfected  as  liens 
or  not,  it  was  relieved  from  liability  as  surety  to  Edw.  Schus- 
ter &  Co.  because  of  the  failure  of  the  latter  company  to  pro- 
tect itself  from  such  claims  by  the  exercise  of  its  contract 
right  and  duty  to  withhold  payments  from  the  principal  con- 
tractor until  such  claims  were  discharged,  and  because  of  the 
failure  and  neglect  of  said  Edw.  Schuster  &  Co.  to  demand  of 
Utley  the  verified  statements  of  the  names  of  all  persons  fur- 
nishing material  or  labor  under  the  building  contract  as  re- 
quired by  sec.  3315,  Stats. 

The  defendant  J.  W.  Utley  did  not  appear  and  judgment 
was  rendered  against  him  by  default,  from  which  he  has  not 
appealed. 

Simon  W.  Strauss,  as  trustee,  did  not  answer,  and  the 
judgment  determined  that  his  mortgage  interest  was  subse- 
quent to  that  of  the  lien  claimants,  and  no  appeal  has  been 
taken  from  that  part  of  the  judgment. 

As  to  all  the  other  defendants,  namely,  J.  W.  Utley,  Ferdi- 
nand Pietsch,  John  EUer  Lumber  Company,  a  corporation, 
Simon  W.  Strauss  as  trustee,  Waterproofing  Company  of 
America,  a  corporation.  Midland  Terra  Cotta  Company,  a 
corporation,  Charles  Cowalksy,  H.  F.  Pazik,  assignee  of  Mike 
McCracken,  Math.  Schiszler,  Hans  Lochen,  and  Chas.  Gan- 
ger, the  court  denied  relief  either  by  personal  judgment 
against  Illinois  Surety  Company  or  foreclosure  of  liens,  and 
none  of  said  defendants  has  appealed. 

The  defendants  ^yestem  Lime  &  Cement  Company,  Wis- 
consin Lakes  Ice  &  Cartage  Company,  Janesville  Sand  & 
Oravel  Company,  and  Moody  Transfer  Company  were 
awarded  judgment  upon  their  claims  directly  against  Illinois 
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Surely  Company,  but  were  denied  right  to  liens  because  of 
their  failure  to  perfect  their  right  to  liens  as  required  by  sec. 
3315,  Stats.,  and  none  of  said  defendants  has  appealed. 

All  other  claimants  were  adjudged  to  have  perfected  liens 
against  the  property  of  Edw.  Schuster  &  Co.  and  of  Schuster 
Realty  Company,  with  judgment  of  foreclosure  of  such  liens, 
and  were  each  awarded  personal  judgment  upon  their  claims 
against  Illinois  Surety  Company.  The  Illinois  Surety  Com- 
pany only  has  appealed. 

For  the  appellant  there  were  briefs  by  Flanders,  Bottum, 
Fawsett  &  Bottum,  attorneys,  and  oral  argument  by  R.  N. 
Van  Doren,  C.  F.  Fawsett,  and  Arnold  C.  Otto. 

For  the  respondents  Milwaukee  Building  Supply  Company 
and  Waukesha  Lime  &  Stone  Company  there  was  a  brief  by 
Marshutz  &  Hoffman,  attorneys,  and  /.  H.  Marshutz,  of  coun- 
sel; for  the  respondent  Buestrin  Construction  Company,  a 
brief  by  L.  J.  Brabant,  attorney,  and  Marshutz  &  Hoffman, 
of  counsel ;  and  the  cause  was  argued  orally  by  /.  H.  Mar- 
sJiutz. 

G.  J.  Davelaar,  for  the  respondent  Kies. 

For  the  respondent  Worden- Allen  Company  the  cause  was 
submitted  on  the  brief  of  J.  0.  Carhys. 

For  the  respondents  Meyers  Brothers  there  was  a  brief  by 
Churchill,  Bennett  &  Churchill,  and  oral  argument  by  IF.  H, 
Churchill. 

For  the  respondents  Nehls  and  Yogt  there  was  a  brief  by 
Froede  &  Bodenstab,  and  oral  argument  by  H.  H.  Bodenstah. 

For  the  respondent  M.  Hilty  Lumber  Company  the  cause 
was  submitted  on  the  brief  of  Connell  &  Weidner. 

For  the  respondent  Cream  City  Sand  Company  the  cause 
was  submitted  on  the  brief  of  Lorenz  &  Lorenz. 

Edgar  L.  Wood,  for  the  respondent  Pennsylvania  Coal  & 
Supply  Company. 

For  the  respondent  American  S-Way  Prism  Company  the 
cause  was  submitted  on  the  brief  of  Otto  Domer. 

Henry  V.  Kane,  for  the  respondent  Wisconsin  Lakes  Ice  & 
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Cartage  Company,  adopted  the  brief  of  the  respondent  Amerir 
can  S'Way  Prism  Company. 

^\illiam  Kaumheimer,  for  the  respondent  Ed.  Schuster  <& 
Co.,  Inc. 

For  the  respondent  ^ye8tem  Lime  &  Cement  Company  the 
cause  was  submitted  on  the  brief  of  Lawrence  A.  OlwelL 

For  the  respondent  Janesville  Sand  &  Oravel  Company  the 
cause  was  submitted  on  the  brief  of  Samuel  M.  Field  and 
Carl  F.  Oeilfuss. 

For  the  respondent  Phillip  Gross  Hardware  Company  the 
cause  was  submitted  on  the  brief  of  N.  L.  Baker  &  W.  J. 
Zimmers. 

For  the  respondent  Lake  Shore  Stone  Company  the  cause 
was  submitted  on  the  brief  of  Harold  W.  Connell. 

For  the  respondent  American  Bureau  of  Inspection  dc 
Tests  there  was  a  brief  by  Lenicheck,  Robinson,  Fairchiid  & 
Boesel,  and  oral  argument  by  F.  T.  Boesel. 

Edgar  J.  Patterson,  for  the  respondent  Duffus,  adopted  the 
briefs  presented  by  the  other  respondents. 

Kerwin,  J.  The  assignments  of  error  in  this  case  are 
grouped  by  appellant  and  argued  under  six  heads  and  we  shall 
treat  them  in  the  same  order. 

1.  The  first  assignment  of  error  treats  the  proposition 
whether  the  bond  in  question  creates  a  direct  liability  of  the 
surety  to  laborers  and  materialmen.  The  bond  considered  in 
this  case  is  the  same  bond  treated  and  passed  upon  in  Con- 
crete Steel  Co.  V.  Illinois  Surety  Co.,  ante,  p.  41,  157  N.  W. 
543.  The  decision  in  that  case  as  to  direct  liability  of  the 
surety  to  the  laborers  and  materialmen  controls  this  case. 

2.  The  second,  third,  and  fourth  assignments  of  error  raise 
the  question  whether  the  surety  was  discharged  by  acts  subse- 
quent to  the  execution  of  the  bond. 

J.  W.  Utley  was  the  principal  contractor  and  Illinois  Surety 
Company,  appellant  here,  surety  on  his  bond  given  to  secure 
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Edw.  Schuster  &  Co.  Under  the  contract  Edw.  Schuster  & 
Co.  were  required  to  retain  ten  per  cent,  out  of  each  payment 
for  the  final  payment  to  be  made  within  sixty  days  after  the 
completion  of  the  work.  It  is  contended  by  appellant  that 
this  was  not  done,  hence  the  surety  was  discharged. 

On  this  point  the  findings  of  the  court  below,  supported  by 
the  evidence,  are  against  the  appellant.  It  appears  from  the 
evidence  that  the  architect  in  making  his  certificates  in  all 
cases  before  the  final  certificate  deducted  ten  per  cent,  in  sub- 
stantial compliance  with  the  contract. 

It  is  further  contended  by  counsel  for  appellant  under  this 
head  that  payments  were  made  to  Utley  before  the  same  were 
due,  in  violation  of  the  contract  and  sec.  3315,  Stats. ;  that 
Edw.  Schuster  &  Co.  disregarded  the  contract  and  the  statute 
in  making  such  payments.  The  provision  of  the  contract  re- 
ferred to  is  to  the  effect  that  payments  shall  not  become  due 
unless  at  the  time  of  payment  the  contractor,  "if  so  required,^' 
and  in  any  event  at  the  time  of  final  payment,  shall  deliver  to 
the  owners  a  satisfactory  release  of  all  liens  against  the  prem- 
ises. The  final  payment  had  not  been  made  at  the  time  of 
triaL 

Nor  was  there  any  violation  of  sec.  3315,  Stats.,  when  con- 
strued in  connection  vnth  the  contract  and  bond,  which  bond 
contains  the  following  waiver : 

"And  provided,  that  any  alterations  which  may  be  made  in 
the  terms  of  the  contract,  or  in  the  work  to  be  done  under  it, 
or  the  giving  by  the  owner  of  any  extension  of  time  for  the 
performance  of  the  contract,  or  any  other  forbearance  on  the 
part  of  either  the  owner  or  the  principal  to  the  other,  shall  not 
in  any  way  release  the  principal  and  the  surety  or  sureties,  or 
either  or  any  of  them,  their  heirs,  executors,  administrators, 
successors,  or  assigns,  from  their  liability  hereunder,  notice  to 
the  surety  or  sureties  of  any  such  alteration,  extension,  or  for- 
bearance being  hereby  waived.'^ 

This  waiver  clause  authorized  alteration  of  the  contract 
and  the  facts  show  alteration  authorized  by  the  waiver.     Cow- 
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dery  v.  Eahn,  105  Wis.  455,  81  N.  W.  882 ;  Kurtz  v.  Boll,  140 
Wis.  69, 121  N.  W.  601;  2  Corp.  Jur.  1165,  1166. 

This  court  has  held  that  contracts  of  a  paid  surety  have  the 
features  of  an  insurance  contract.  United  Am.  F.  Ins.  Co. 
V.  American  B.  Co.  146  Wis.  573, 131  N.  W.  994;  Whinfield 
V.  Massachusetts  B.  &  I.  Co.  162  Wis.  1, 154  N.  W.  632. 

3.  The  fifth,  sixth,  seventh,  and  eighth  assignments  of 
error  relate  to  an  alleged  waiver  of  breach  of  the  contract  be- 
tween Edw.  Schuster  &  Co.  and  Utley  which  appellant  claims 
occurred  by  acts  and  doings  of  Edw.  Schuster  &  Co.  We 
shall  not  treat  this  contention  or  decide  the  question  involved, 
because  we  are  convinced  that  the  waiver  clause  in  the  bond, 
before  referred  to,  authorized  the  acts  which  appellant  com- 
plains constituted  a  breach  of  the  contract  in  question. 

4.  The  ninth  assignment  of  error  attacks  the  finding  of  the 
court  below  to  the  effect  that  Edw.  Schuster  &  Co.,  under  con- 
tract between  it  and  the  Schuster  Realty  Company,  agreed  to 
keep  the  building  free  from  liens  which  it  contracted  to  erect 
for  the  Schuster  Realty  Company.  This  finding  seems  to  be 
amply  supported  by  the  evidence  and  cannot  be  disturbed. 

5.  The  tenth  assignment  of  error  attacks  the  tenth  finding 
of  fact,  which  in  substance  finds  that  because  Edw.  Schuster 
-&  Co.  owned  all  the  capital  stock  of  the  Schuster  Realty  Com- 
pany and  by  reason  of  the  relation  of  such  companies  service 
of  the  notices  required  by  sec.  3315,  Stats.,  on  either  of  said 
companies,  however  addressed,  gave  the  notice  required  by 
said  statutes  to  both  companies.  We  think  this  finding  is  sup- 
ported by  the  evidence.  Edw.  Schuster  &  Co.  and  Schuster 
Realty  Company  were  in  interest  substantially  the  same  com- 
pany. Edw.  Schuster  &  Co.  in  fact  owned  Schuster  Realty 
Company  by  virtue  of  ownership  of  all  its  stock.  Albert  T. 
Friedman  was  president  of  Edw.  Schuster  &  Co.  and  vice- 
president  of  Schuster  Realty  Company.  Max  Friedman  was 
vice-president  of  Edw.  Schuster  &  Co.  and  Frank  E.  Genens 
assistant  secretary  of  Edw.  Schuster  &  Co.  and  bookkeeper 
for  Schuster  Realty  Company.     The  statutory  notices  under 
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sec.  3315  were  serv^ed  upon  the  above  named  parties  by  re- 
spondents who  filed  liens.  It  will  be  observed  that  this  stat- 
ute requires  notice  to  be  served  upon  the  "owner  or  his  agent" 
and  does  not  require  the  notice  to  be  addressed  to  the  owner ; 
simply  requires  that  "written  notice  to  the  owner  or  his  agent" 
shall  be  given.  Notice  to  kny  officer  in  either  Edw.  Schuster 
£  Co.  or  Schuster  Realty  Company  under  sec.  3315,  in  view 
of  their  relations  to  each  other,  was  sufficient  to  give  notice  to 
both  companies.  Haynes  v,  Kenosha  E.  R.  Co.  139  Wis. 
227,  119  K  W.  5G8,  121  K  W.  124;  Milhrath  v.  State,  138 
Wis.  354,  120  N.  W.  252;  Femekes  v.  Nugent  Sanitarium, 
158  Wis.  671,  149  K  W.  393. 

6.  Assignments  of  error  11  to  33,  inclusive,  relate  mainly 
to  alleged  insufficiency  of  claims  of  subcontractors  as  liens  by 
reason  of  failure  to  serve  the  statutory  notices  and  insuffi- 
ciencies in  the  petitions  for  liens. 

We  have  before  referred  to  the  fact  that  service  on  an  offi- 
cer or  agent  of  either  Edw.  Schuster  &  Co.  or  Schuster 
Realty  Company  was  good  servii^e  on  either  company.  It 
was  not  necessary  that  the  notice  should  be  addressed  to  any 
one.  It  is  sufficient  without  any  title  or  address  or  if  de- 
fectively entitled  or  addressed.  W.  H.  Pipkom  Co,  v.  Evan- 
gelical L.  St.  Jacobi  Soc.  144  Wis.  501,  504,  129  K  W.  516. 
It  is  further  insisted  under  this  head  that  as  to  some  claims, 
even  if  notices  were  sufficient,  no  liens  were  established  be- 
cause of  failure  to  file  claims  for  liens  against  Edw.  Schuster 
&  Co.y  the  principal  objection  being  that  the  claims  for  lien 
named  Schuster  Realty  Company  only,  except  that  of  Bues- 
trin  Construction  Company,  which  names  "Edw.  Schuster 
Realty  Company."  It  is  contended  that  such  claims  filed 
did  not  comply  with  sec.  3320,  Stats.,  which  requires  the 
claim  for  lien  to  state  the  "name  of  the  person  against  whom 
the  demand  is  claimed,"  because  the  name  Edw.  Schuster  & 
Co.  as  owner  was  not  stated.  What  has  already  been  said  we 
regard  sufficient  on  this  point. 

Other  findings  of  fact  are  attacked  by  appellant,  but  we  do 
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not  regard  the  contentions  tenable.  We  think  all  the  findings 
of  fact  are  supported  by  the  evidence  and  that  the  findings 
support  the  judgment. 

It  seems  that  full  costs  in  this  court  should  not  be  allowed 
to  defendants  and  respondents,  but  that  the  plaintiffs  and  re- 
spondents should  have  full  costs. 

By  the  Court, — The  judgment  of  the  court  below  is  af- 
firmed. Full  costs  may  be  taxed  in  favor  of  plaintiffs  and 
respondents.  Costs  to  defendants  and  respondents  are  lim- 
ited to  $10  attorney  fees  and  disbursements  to  each  who  has 
filed  a  brief. 


Mahoney,  Respondent,  vs.  Kurth,  imp..  Appellant 

March  lo^ApHl  11,  1916. 

Fraudulent  conveyances:  Evidence:  Mortgages:  Foreclosure:  Defi- 
ciency: Unconscionable  judgment. 

1.  A  finding  by  the  trial  court  that  a  conveyance  by  a  mortgagor  to 

his  sister,  after  the  commencement  of  a  foreclosure  action,  of  cer- 
tain property  not  covered  by  the  mortgage  was  without  consid- 
eration and  made  with  intent  to  defraud  his  creditors  and  par- 
ticularly the  mortgagee,  is  held  to  be  sustained  by  the  evidence. 

2.  Where  mortgaged  property  was  sold  on  foreclosure  for  less  than 

the  amount  due  and  the  mortgagee  had  Judgment  for  a  deficiency, 
the  mere  fact,  found  by  the  trial  court,  that  at  the  time  of  the 
sale  the  property  was  of  sufficient  value  to  satisfy  the  mortgage 
and  unpaid  taxes  does  not  show,  in  the  absence  of  any  evidence 
of  overreaching  or  fraud  on  the  part  of  the  mortgagee,  that  a 
Judgment  afterwards  obtained  by  him  against  a  fraudulent  trans- 
feree of  other  property  of  the  mortgagor  was  unconscionable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  0.  Ludwig,  Circuit  Judge.     Affirmed. 

On  June  4,  1909,  the  plaintiff  commenced  an  action  for  the 
foreclosure  of  a  mortgage  against  the  defendant  Herman 
KurtL     The  property  described  in  the  mortgage  was  sold 
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and  a  judgment  for  deficiency  rendered  against  the  defend- 
ant Herman  Kurth  on  March  31,  1911.  On  June  23,  1909, 
the  defendant  Herman  Kurth  conveyed  certain  real  and  per- 
sonal property  to  his  sister,  Paulina  Kurth.  Execution  was 
issued  against  Herman  upon  the  deficiency  judgment,  and  the 
sister,  Paulina,  was  summoned  in  garnishment  proceedings. 
Issue  was  joined  upon  the  answer  of  the  garnishee,  and  upon 
the  trial  the  conveyance  made  by  Herman  to  Paulina  was  ad- 
judged to  be  void  in  fraud  of  creditors  and  plaintiff  had  judg- 
ment    The  garnishee,  Paulina,  appeals  therefrom. 

For  the  appellant  there  were  briefs  by  William  F.  Schanen, 
attorney,  and  James  D.  Shaw,  of  counsel,  and  oral  argument 
by  Mr.  Shaw. 

Alfred  Klingelhoefer,  for  the  respondent. 

RossNBEBBY,  J.  The  principal  facts  in  the  case  are  not  in 
serious  dispute.  Appellant  contends  that  at  the  time  of  the 
making  of  the  conveyance  from  Herman  to  his  sister,  Paulina, 
Herman  was  entirely  solvent,  did  not  convey  all  of  his  prop- 
erty, and  that  the  property  described  in  the  mortgage  was  of 
ample  value  to  satisfy  i^e  same;  that  there  was  no  fraudulent 
intent,  and  that  there  was  a  valuable  consideration  for  the 
conveyanca 

The  court  found  that  the  conveyance  from  Herman  to 
Paulina  was  without  consideration  and  made  for  the  purpose 
and  with  the  intention  of  injuring,  hindering,  delaying,  and 
defrauding  the  creditors  of  Herman,  particularly  the  plaint- 
iff in  this  action. 

Sec.  2323,  Stats.,  makes  the  question  of  fraudulent  intent, 
in  cases  such  as  this,  one  of  fact  and  not  of  law.  There  is 
nothing  to  indicate  that  the  trial  court  did  not  apply  the  cor- 
rect rules  of  law  in  arriving  at  the  conclusion  which  he  did 
upon  the  facts;  therefore  the  findings  must  stand  as  verities 
unless  this  court  can  say  upon  the  evidence  that  they  are 
clearly  wrong.     We  have  carefully  examined  the  evidence  and 
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cannot  disturb  the  findings.  A  detailed  discussion  of  the 
facts  would  serve  no  useful  purpose. 

Appellant  contends  that  the  judgment  is  unconscionable  for 
the  reason  that  the  ti-ial  court  found  that  at  the  time  of  the 
foreclosure  the  property  described  in  the  mortgage  was  of  suf- 
ficient value  to  satisfy  the  mortgage  together  with  all  taxes 
chargeable  against  the  property.  There  is  no  evidence  in 
this  case  of  any  overreaching  by  the  plaintiff,  and  nothing  to 
show  that  the  defendants  or  either  of  them  were  in  any  way 
misled  by  the  plaintiff.  The  obligation  to  pay  and  discharge 
the  mortgage  was  that  of  the  defendant  Herman,  and  if  the 
property  described  therein  was  of  sufficient  value  to  discharge 
the  mortgage  it  was  his  duty  to  see  that  it  was  so  applied,  and 
in  the  absence  of  any  evidence  of  overreaching  or  fraud  on  the 
part  of  plaintiff  we  think  the  claim  that  the  judgment  was  un- 
conscionable is  without  merit. 

By  the  Court. — Judgment  affirmed. 


Montague  and  others,  Appellants,  vs.  The  State  and  an- 
other. Respondents. 

March  lo—April  11,  1916. 

Taxation:  Inheritance  taxes:  Transfers  hy  appointment  made  after 
passage  of  law,  under  power  previously  created:  Transfers  re- 
sulting from  failure  to  appoint, 

1.  The  Inheritance  tax,  being  a  tax  upon  the  transfer  or  devolution 

of  property  or  the  right  of  succession  thereto,  and  not  a  tax  upon 
the  property  itself,  may  be  properly  levied  upon  a  transfer  which 
becomes  effective  by  appointment  after  the  passage  of  the  law 
under  a  power  previously  created. 

2.  The  principle  above  stated  applies  to  a  case  where  the  appoint- 

ment must  be  made  from  a  class,  as  well  as  to  a  case  where  the 
power  is  a  general  one. 
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3.  The  provision  in  sub.  (5),  sec.  1087 — 1,  Stats.,  that  a  transfer  re- 

sulting from  the  failure  of  the  donee  of  the  power  to  appoint 
shall  be  deemed  to  constitute  a  taxable  transfer  equally  with  a 
transfer  resulting  from  an  appointment,  is  valid  because  the  fail- 
ure to  act  equally  aftects  the  course  of  the  succession,  and  until 
such  failure  is  complete  the  succession  is  not  fully  determined. 

4.  The  proviso  in  sub.   (4),  sec.  1087 — 1,  Stats.,  excepting  estates 

vested  before  the  act  and  contingent  interests  created  by  will  be- 
fore the  act,  does  not  apply  to  estates  or  property  created  by  ap- 
pointment under  sub.  (5). 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Oscar  M.  Fbitz,  Circuit  Judge.     Affirmed, 

This  was  a  proceeding  commenced  by  appellants  by  peti- 
tion in  the  county  court  of  Milwaukee  county  to  determine 
whether  certain  property  received  by  them  was  subject  to  the 
payment  of  inheritance  taxes.  The  facts  were  that  in  1874 
Robert  H.  Cabell,  the  grandfather  of  the  appellants,  conveyed 
to  certain  trustees  fifteen  city  lots  in  Milwaukee,  reserving  a 
life  estate  in  himself,  and  creating  a  life  estate  at  his  death 
in  his  daughter  Virginia  (appellants'  mother),  and  giving 
her  power  to  distribute  and  devise  said  lots  by  will  in  such 
manner  and  proportions  as  she  might  choose  among  her  chil- 
dren living  at  her  death,  and,  in  case  of  default  in  the  exercise 
of  such  power,  directing  the  trustees  to  convey  the  lots  to  such 
surviving  children  in  equal  shares,  and,  if  there  were  no  such 
children,  to  the  heirs  at  law  of  the  grantor.  Cabell  died  in 
1875,  leaving  a  will  in  which  he  confirmed  the  deed  of  trust. 
Virginia,  the  life  tenant,  died  in  December,  1913,  leaving 
four  daughters  surviving  (the  appellants),  having  executed  a 
will,  afterwards  duly  probated,  by  which  she  exercised  her 
power  of  appointment  as  to  a  part  of  said  lots,  of  the  aggre- 
gate value  of  $220,478.28,  and  did  not  exercise  the  power  as 
to  the  remainder  of  the  lots,  of  the  value  of  $31,100. 

The  inheritance  tax  law,  in  force  at  the  time  of  the  death 
of  the  life  tenant,  is  found  in  sees.  1087 — 1  to  1087 — 24, 
Stats.  1913.     Sec.  1087 — 1  is  the  only  section  important  in 
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this  case,  and  it  provides  for  the  imposition  of  a  tax  upon  all 
transfers  of  property  to  any  person  or  corporation,  with  cer- 
tain exceptions,  in  the  following  cases:  (1)  when  the  trans- 
fer is  by  will  or  by  the  state  intestate  laws  on  the  death  of  a 
resident;  (2)  the  same  as  to  a  nonresident  so  far  as  property 
within  the  state  or  within  its  jurisdiction  is  concerned; 
(3)  when  the  transfer  is  by  deed  or  grant  made  in  contem- 
plation of  death,  either  by  resident  or  nonresident  (provided 
in  the  latter  case  that  the  property  be  within  the  state  or  its 
jurisdiction)  ;  (4)  when  such  person  or  corporation  becomes 

"beneficially  entitled,  in  possession  or  expectancy,  to  any 
property  or  the  income  thereof,  by  any  such  transfer  whether 
made  before  or  after  the  passage  of  this  act;  provided,  that 
property  or  estates  which  have  vested  in  such  persons  or  cor- 
porations before  this  act  shall  take  effect,  shall  not  be  subject 
to  a  tax ;  and  provided  further,  that  contingent  interests  cre- 
ated by  the  will  of  any  person  who  died  prior  to  the  passage 
of  this  act  shall  not  be  taxed;  (6)  whenever  any  person  or 
corporation  shall  exercise  a  power  of  appointment  derived 
from  any  disposition  of  property,  made  either  before  or  after 
the  passage  of  sections  1087 — 1  to  1087 — 24,  inclusive,  such 
appointment,  when  made,  shall  be  deemed  a  transfer  taxable 
under  the  provisions  of  sections  1087 — 1  to  1087 — 24,  inclu- 
sive, in  the  same  manner  as  though  the  property  to  which  such 
appointment  relates  belonged  absolutely  to  the  donee  of  such 
power,  and  had  been  bequeathed  or  devised  by  such  donee  by 
will ;  and  whenever  any  person  or  corporation  possessing  such 
a  power  of  appointment  so  derived  shall  omit  or  fail  to  exer- 
cise the  same  within  the  time  provided  therefor,  in  whole  or 
in  part,  a  transfer  taxable  under  the  provisions  of  sections 
1087 — 1  to  1087 — 24,  inclusive,  shall  be  deemed  to  take  place 
to  the  extent  of  such  omission  or  failure,  in  the  same  manner 
as  though  the  persons  or  corporations  thereby  becoming  en- 
titled to  the  possession  or  enjoyment  of  the  property  to  which 
such  power  related  had  succeeded  thereto  by  a  will  of  the 
donee  of  the  power  failing  to  exercise  such  power,  taking  ef- 
fect at  the  time  of  such  omission  or  failure." 

The  county  court  of  Milwaukee  county  imposed  an  inherit- 
ance tax  upon  the  entire  property,  and,  the  judgment  being 
affirmed  by  the  circuit  court,  the  petitioners  appealed. 
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Charles  E.  Wild,  attorney  for  the  appellants  and  guardian 
ad  litem  for  minor  appellants. 

For  the  respondents  there  was  a  brief  by  the  Attorney  Oen- 
eral,  E.  E.  Brossard,  assistant  attorney  general,  and  John 
Harrington,  inheritance  tax  counsel;  and  the  cause  was  ar- 
gued orally  by  Mr.  Brossard  and  Mr.  Harrington^ 

WiNSLow,  C.  J.  The  following  propositions  are  decided 
in  this  case : 

1.  The  inheritance  tax,  being  a  tax  upon  the  transfer  or 
devolution  of  property  or  the  right  of  succession  thereto,  and 
not  a  tax  upon  the  property  itself,  may  be  properly  levied 
upon  a  transfer  which  becomes  effective  by  appointment  made 
after  the  passage  of  the  law  under  a  power  previously  created, 
for  the  reason  that  the  transfer  does  not  become  complete 
until  the  appointment  is  made  and  at  that  time  the  law  is  in 
effect  Matter  of  Dows,  167  N.  Y.  227,  60  N.  E.  439 ;  Mat- 
ter of  Cooksey,  182  N.  Y.  92,  74  N.  E.  880;  Minot  v.  Treas- 
urer, 207  Mass.  588,  93  N.  E.  973;  State  ex  rel.  Smith  v. 
Probate  Court,  124  Minn.  508,  146  N.  W.  390. 

2.  The  principle  just  stated  applies  to  a  case  where,  as 
here,  the  appointment  must  be  made  from  a  class,  as  well  as 
to  a  case  where  the  power  is  a  general  one.  Matter  of  Dows, 
supra;  Bumham  v.  Treasurer,  212  Mass.  165,  98  N.  E.  603. 

3.  The  provision  that  a  transfer  resulting  from  the  fail- 
ure of  the  donee  of  the  power  to  appoint  shall  be  deemed  to 
constitute  a  taxable  transfer  equally  with  a  transfer  resulting 
from  an  appointment,  is  valid  because  the  failure  to  act 
equally  affects  the  course  of  the  succession,  and  until  such 
failure  is  complete  the  succession  is  not  fully  determined. 
Bumham  v.  Treasurer,  supra. 

4.  The  proviso  in  sub.  (4)  of  sec  1087 — 1,  Stats.,  except- 
ing estates  vested  before  the  act  and  contingent  interests  cre- 
ated by  will  before  the  act,  does  not  apply  to  estates  or  prop- 
erty created  by  appointment  under  sub.  (5),  because  it  seems 
clear  that  by  sub.  (5)  the  legislature  intended  to  deal  sep- 
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arately  with  property  or  estates  created  by  appointment  and 
to  cover  that  subject  completely,  hence  that  an  exception  con- 
tained in  another  subsection  which  has  ample  scope  for  oper- 
ation elsewhere  is  not  to  be  imported  into  it. 
By  the  Court. — Judgment  affirmed. 


Heath,  Appellant,  vs.  Cuppel,  Administratrix,  Respondent. 

March  lo—ApHl  11,  1916. 

Infants:  Contract  to  adopt:  Specific  performance:  Lost  contract:  Evi- 
dence: Sufficiency, 

1.  To  warrant  enforcement  of  specific  performance  of  a  contract  of 

adoption  where  the  writing  alleged  to  have  contained  the  con- 
tract is  lost,  the  evidence  to  establish  it  must  be  clear,  satisfac- 
tory, and  convincing. 

2.  In  such  cases  the  facts  must  not  only  be  consistent  with  perform- 

ance of  such  a  contract,  but  must  also  be  such  that  they  cannot 
reasonably  be  harmonized  with  any  other  theory. 

3.  A  letter  written  by  one  C,  after  marriage  with  plaintiff's  mother, 

to  a  boarding-house  keeper  with  whom  plaintift,  then  ten  years 
old,  was  boarding,  stating  that,  the  mother  would  shortly  call  for 
him  to  bring  him  to  C.'s  home  and  that  C.  would  adopt  him  as 
his  own  son,  was  no  more  than  a  declaration  of  an  intention  to 
adopt  the  plaintift;  and  the  facts  that  plaintiff's  mother  after- 
wards brought  him  to  their  home,  that  he  was  received  and 
treated  by  C.  as  a  son,  and  that  he  lived  there  until  he  attained 
his  majority,  do  not  establish  a  contract  of  adoption,  in  the  ab- 
sence of  any  direct  proof  that  such  a  contract  was  in  fact  made 
between  C.  and  plaintifTs  mother,  who  was  the  only  person  who 
could  contract  for  him  in  the  matter. 

4.  The  facts  above  stated  being  entirely  consistent  with  the  idea  that 

plaintiff  became  and  remained  a  member  of  C.'s  household  as  a 
stepson,  and  the  conduct  of  all  the  parties  during  his  residence 
there  and  afterwards  up  to  the  time  of  C.'s  death  being  in  har- 
mony with  that  idea  and  tending  strongly  to  disprove  the  ex- 
istence of  a  contract  for  his  adoption,  an  action  to  enforce  spe- 
cific performance  of  such  a  contract  was  properly  dismissed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C  Ludwig,  Circuit  Judge.     Affirmed. 

The  action  was  brought  for  a  specific  performance  of  an 
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aD^ed  agreement  of  adoption  of  the  plaintiff  by  Charles 
Cuppel,  deceased,  and  to  enforce  plaintiff's  rights  in  the  es- 
tate of  Charles  Cuppel,  deceased,*  under  such  agreement. 

The  plaintiff  was  born  in  1860  near  Til  ton,  New  Hamp- 
shire.    In  July,  1866,  his  mother  married  Charles  Cuppel, 
deceased,  and  thereafter  resided  with  him  as  his  wife  in  the 
county  of  Milwaukee.     In  July,  1870,  the  deceased  wrote  to 
one  Mrs.  Ames,  in  New  Hampshire,  a  boarding-house  keeper 
with  whom  plaintiff  was  living,  stating  that  the  plaintiff's 
mother  would  call  for  him  to  bring  him  to  Milwaukee  and 
that  the  deceased  would  adopt  plaintiff  as  his  son.     This  let- 
ter has  been  lost  or  destroyed.     Plaintiff's  mother  called  for 
plaintiff  in  New  Hampshire  and  brought  him  to  Milwaukee 
in  1870.     Plaintiff  took  the  name  of  Willie  Cuppel  (although 
he  was  sometimes  called  Heath)  and  lived  at  the  home  of  de- 
ceased and  wife  in  Milwaukee  as  one  of  the  family.     The  de- 
ceased supported  the  plaintiff  and  sent  him  to  school  until  he 
was  seventeen  years  of  age.     The  family  then  moved  to  a 
farm  and  conducted  a  milk  business  and  plaintiff  worked  on 
the  farm  and  delivered  milk.     Plaintiff  and  the  deceased  did 
not  get  along  well  together  and  their  relations  became  strained 
to  a  degree  that  when  plaintiff  was  twenty-two  years  of  age 
he  left  the  Cuppel  home  because  of  serious  differences  with 
the  deceased.     When  plaintiff  finally  departed  for  the  West 
he  dropped  the  name  of  Cuppel  and  was  known  as  William 
Heath.     He  remained  in  the  West  for  several  years  and  mar- 
ried during  this  time.     Cuppel  knew  nothing  of  his  where- 
abouts nor  of  his  marriage.     In  1894  the  plaintiff  lost  his 
home  and  property  in  the  West  through  a  fire,  and  with  finan- 
cial aid  from  the  deceased  he  returned  to  the  home  of  the 
Cuppels  in  Milwaukee  county  with  his  family.     The  de- 
ceased furnished  a  house  for  him  free  of  charge  and  also  fur- 
nished the  necessaries  to  plaintiff's  family  and  paid  plaintiff 
some  money  for  his  services.     In  1896  plaintiff  and  the  de- 
ceased had  a  disagreement  involving  the  marriage  of  Charles 
Cuppel,  Jr.,  a  young  man  whom  the  deceased  had  taken  as  a 
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foundling  and  brought  up  as  a  member  of  his  family.  Plaint- 
iff left  the  farm  and  never  returned  to  it  again  and  thereafter 
saw  the  deceased  only  once  for  about  an  hour  at  decedent's 
oflBce ;  nor  did  he  return  at  the  time  of  his  mother's  death  in 
1901. 

In  1903  the  deceased  married  the  defendant,  Agnes  Cup- 
pel,  and  he  died  in  April,  1911.  The  deceased  owned  real 
estate  at  the  time  of  his  death  appraised  at  $32,700  with  the 
exception  of  the  homestead.  The  evidence  tends  to  show  that 
the  homestead  has  a  market  value  of  $65,000.  He  also  had 
$11,502.36  worth  of  personal  property.  The  estate  was  duly 
probated  and  the  real  estate  assigned  to  his  widow  as  his  heir. 
Due  publication  of  notice  as  to  creditors  was  given.  Plaint- 
iff attempted  to  file  a  claim  against  the  estate  for  services,  but 
it  was  not  filed  within  the  time  fixed  for  filing  claims  against 
the  estate  and  hence  was  disallowed  by  the  court. 

The  trial  court  found  as  facts:  "That  about  the  month  of 
July,  1870,  said  Cuppel  [deceased]  wrote  a  letter  to  Mrs. 
Ames,  the  boarding-house  keeper  with  whom  the  plaintiff  was 
boarding  in  New  Hampshire,  stating  that  his  mother  would 
shortly  call  for  him  to  bring  him  to  Milwaukee  and  that  said 
Cuppel  would  adopt  the  plaintiff  as  his  own  son;  that  said 
letter  has  been  lost  or  destroyed ;  that  all  of  plaintiff's  rights 
against  Cuppel  are  based  on  this  letter;"  also  that  "when 
plaintiff  lived  at  the  Cuppel  home  he  relied  on  Cuppel's  let- 
ter and  expected  to  be  adopted,  but  plaintiff  knew  from  and 
after  he  left  Milwaukee  and  went  West,  from  the  relations 
existing  between  him  and  Charles  Cuppel  and  from  other 
facts  and  circumstances  connected  with  his  residence  with 
Charles  Cuppel,  that  said  Cuppel  would  not  adopt  him  as  a 
son." 

The  court  held  that  plaintiff  had  established  no  ground  for 
a  specific  performance  of  a  contract  of  adoption  and  entered 
judgment  dismissing  the  complaint.  From  such  judgment 
this  appeal  is  taken. 

James  F.  Dougherty,  attorney,  and  Charles  E.  Hamraersley 
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and  F.  R,  Beniley,  of  counsel,  contended,  inter  alia^  that  a 
written  or  oral  obligation  by  a  person  to  adopt  the  child  of 
another  as  his  own,  accompanied  by  a  virtual  though  not  a 
statutory  adoption,  and  acted  upon  by  all  parties  concerned 
for  many  years  and  during  the  obligor's  life,  will  be  enforced 
in  equity  upon  the  death  of  the  obligor  by  decreeing  the  child 
entitled  as  a  child  to  a  child's  share  in  the  property  of  the 
obligor,  1  Cyc  936;  1  Corp.  Jur.  §§  17-19,  21,  pp.  1876- 
1378.  The  following  are  examples  of  cases  where  the  court 
has  held  that  a  written  contract  to  adopt,  though  falling  short 
of  the  statutory  requirements,  will  be  enforced:  Bums  v. 
Smiih,  21  Mont  251,  53  Pac.  742;  Chehah  v.  Battles,  133 
Iowa,  107, 110  K  W.  330;  Healey  v.  Simpson,  113  Mo.  340, 
20  S.  W.  881 ;  Sharkey  v.  McDermott,  91  Mo.  647,  4  S.  W. 
107;  Herrich's  Estaie,  124  Minn.  85,  144  N.  W.  455;  Mid- 
dlewoHh  v.  Ordway,  191  N.  Y.  404,  84  N.  E.  291;  Furman 
V.  Craine,  18  CaL  App.  41,  121  Pac.  1007 ;  Winne  v.  Winne, 
166  K  T.  263,  59  N.  E.  832;  Anderson  v.  Blahesly,  155 
Iowa,  430,  136  N.  W.  210 ;  Horton  v.  Troll,  183  Mo.  App. 
677,  167  S,  W.  1081.  The  following  are  cases  where  oral 
contracts  to  adopt  have  been  sustained  and  the  adopted  child 
given  a  child's  share  in  the  estate  of  the  deceased :  Dilger  v. 
Estate  of  McQuade,  158  Wis.  328,  148  X.  W.  1085 ;  Lynn  v. 
Hockaday,  162  Mo.  Ill,  61  S.  W.  885 ;  Godine  v.  Eidd,  64 
Hun,  585, 19  N.  Y.  Supp.  335 ;  Crawford  v.  Wilson,  139  Ga, 
654,  78  S.  E.  30;  Thomas  v.  Malone,  142  Mo.  App.  193,  126 
S.  W.  522 ;  Hespen  v.  Wendeln,  85  Xeb.  172, 122  K  W.  852 ; 
Kofka  V.  Bosicky,  41  Neb.  328,  59  N.  W.  788;  Peterson  v. 
Bauer,  83  Neb.  405,  119  N.  W.  764;  Brasch  v.  Reeves,  124 
Minn.  114,  144  N.  W.  744.  See,  also,  Murtha  v.  Donohoo, 
U9  Wis.  481,  134  K  W.  406,  136  N.  W.  158.  Notwith- 
standing the  fact  that  the  letter  in  this  case  has  been  lost  and 
no  copy  of  the  same  could  be  produced  at  the  trial,  the  court 
will  consider  it  a  sufficient  proof  of  a  writing  to  charge  the 
promisor  with  its  performance,  RoeJil  v.  Haumesser,  114 
Ind.  311,  15  N.  E.  345 ;  Anderson  v.  Anderson,  75  Kan.  117» 
Vol.163  — 5 
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88  Pac.  743;  Dillon  v.  Gray,  87  Kan.  129,  123  Pac.  878; 
DUger  v.  Estate  of  McQuade,  158  Wis.  328, 148  N.  W.  1085. 
For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
&  Quarles,  attorneys,  and  /.  V,  Quarles,  of  counsel,  and  oral 
argument  by  J.  V.  Quarles.  They  argued,  among  other 
things,  that  if  there  had  been  a  contract  of  adoption  it  could 
have  been  enforced  during  CuppePs  lifetime.  1  Cyc.  935; 
Sandham  v.  Grounds,  94  Fed.  83 ;  Carroll's  Estate,  219  Pa. 
St  440,  68  Atl.  1038 ;  Kauss  v.  Rohner,  172  Pa.  St  481,  33 
Atl.  1016;  Pollock  v.  Ray,  85  Pa.  St  428;  Graham  v.  Gra- 
ham's Ex'rs,  34  Pa.  St.  475.  The  measure  of  damages  is  not 
the  value  of  the  share  of  the  promisor's  estate  which  would 
have  been  inherited  by  the  child,  but  the  value  of  services  per- 
formed or  outlay  incurred  on  the  strength  of  the  promise, 
with  interest  1  Corp.  Jur.  §  26,  p.  1378;  Sandham  v. 
Grounds,  94  Fed.  83.  The  alleged  agreement  to  make  plaint- 
iff an  heir  is  unenforceable.  Ellis  v.  Gary,  74  Wis.  176,  42 
N.  W.  252;  Estate  of  Kessler,  87  Wis.  661,  59  N.  W.  129; 
Martin  v.  EstaJte  of  Martin,  108  Wis.  284,  84  N.  W.  439; 
Rodman  v.  Rodman,  112  Wis.  378,  88  N.  W.  218;  Loper  v. 
Estate  of  Sheldon,  120  Wis.  26,  97  N.  W.  524;  Taylor  v. 
Thieman,  132  Wis.  38,  111  K  W.  229.  This  principle  is 
also  supported  by  many  of  the  courts  outside  of  this  state, 
among  which  are  the  following:  Albring  v.  Ward,  137  Mich. 
352,  100  N.  W.  609 ;  Bowins  v.  English,  138  Mich.  178,  101 
N.  W.  204;  Wallace  v.  Rappleye,  103  111.  229;  Daily  v.  Min- 
nick,  117  Iowa,  563,  91  N.  W.  913 ;  Wyley  v.  Bull,  41  Kan. 
206,  20  Pac.  855;  Hill  v.  Hill,  121  Ind.  255,  23  N.  E.  87; 
Famham  v.  Clements,  51  Me.  426 ;  Horton  v.  Stegmyer,  175 
Fed.  756;  Hale  v.  Hale,  90  Va.  728,  19  S.  E.  739;  Gould  v. 
Mansfield,  103  Mass.  408 ;  Harder  v.  Harder,  2  Sandf.  Ch. 
17 ;  Wallace  v.  Long,  105  Ind.  522,  5  N.  E.  666 ;  Austin  v. 
Davis,  128  Ind.  472,  26  N.  E.  890,  12  L.  R  A.  120. 

SiEBECKER,  J.     It  is  contended  that  the  court  erred  in 
awarding  judgment  dismissing  plaintiff's  complaint  upon  the 
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findings  in  the  case.  The  basis  of  this  contention  is  that  the 
contents  of  the  letter  written  by  Charles  Cuppel,  deceased,  in 
1870  to  Mrs.  Ames,  with  whom  plaintiff  was  then  living  with 
the  consent  of  his  mother,  and  the  entry  by  plaintiff  into  the 
family  of  deceased  and  receiving  the  support,  care,  and  edu- 
cation of  a  son  until  he  departed  therefrom  after  arriving  at 
the  age  of  majority,  under  the  circumstances  heretofore  stated 
constitute  an  adoption  agreement  It  is  fundamental  to  the 
specific  performance  of  a  contract  of  adoption,  where  the  writ- 
ing relied  on  as  containing  the  contract  is  lost,  that  the  evi- 
dence adduced  to  establish  it  must  be  clear,  satisfactory,  and 
convincing  in  its  probative  force.  In  such  cases  the  facts 
must  not  only  be  consistent  with  performance  of  such  a  con- 
tract, but  must  also  be  such  that  they  cannot  reasonably  be 
harmonized  with  any  other  theory.  Wales  v.  Holden,  209 
Ma  552,  108  S.  W.  89.  Applying  these  rules  to  the  case  bo- 
fore  us,  it  is  manifest  that  the  trial  court  properly  dismissed 
the  plaintiff^s  complaint.  The  facts  found  by  the  court  do 
not  establish  a  contract  of  adoption.  The  contents  of  the  let- 
ter as  established  are  in  their  most  favorable  aspect  no  more 
than  a  declaration  by  Charles  Cuppel,  deceased,  that  he  in- 
tended to  adopt  plaintiff.  This,  however,  is  no  more  than  a 
personal  declaration  that  he  had  determined  to  adopt  him, 
and  fails  to  show  that  a  contract  of  adoption  had  in  fact  been 
made  with  plaintiff's  mother,  the  only  person  who  could  con- 
tract for  plaintiff  in  this  matter.  The  evidence  in  the  case 
discloses  nothing  in  the  nature  of  direct  proof  that  a  contract 
of  adoption  had  ever  been  consunmiated  between  deceased  and 
his  wife,  the  plaintiff's  mother.  The  only  evidentiary  facts 
bearing  on  the  subject  are  that  plaintiff's  mother,  subsequent 
to  the  writing  of  the  letter,  brought  him  from  New  Hamp- 
shire to  their  home,  that  deceased  received  plaintiff  into  his 
home  and  treated  him  as  a  son  while  residing  there,  and  that 
plaintiff  lived  there  in  that  capacity  until  he  attained  his  ma- 
jority. This  course  of  events  is  perfectly  harmonious  with 
the  idea  that  plaintiff  became  a  member  of  decedent's  house- 
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hold  as  a  stepson.  It  was  natural  that  after  plaintiflPs 
mother  became  the  wife  of  the  deceased  she  would  desire  to 
have  her  son  cared  for  and  nurtured  in  her  household  and  that 
the  husband  and  stepfather  acceded  to  this,  having  in  contem- 
platipn  the  fact  that  he  would  adopt  him.  These  facts  and 
circumstances  fail  to  establish  that  the  mother  and  stepfather 
at  any  time  consummated  an  agreement  for  his  adoption  and 
that  plaintiff  pursuant  thereto  entered  the  family  and  ren- 
dered the  services  to  the  deceased.  The  conduct  of  plaintiff, 
his  mother,  and  the  decedent,  from  the  time  plaintiff  entered 
their  family  in  1870  to  the  time  of  decedent's  death  in  1911, 
strongly  negatives  the  claim  that  such  a  contract  existed. 
The  facts  and  circumstances  are  very  persuasive  to  the  effect 
that  plaintiff  at  no  time  prior  to  decedent's  death  understood 
that  his  stepfather  had  made  an  agreement  for  adopting  him 
and  that  he  was  in  fact  the  adopted  son.  The  evidence  tend- 
ing to  show  that  the  deceased  regarded  the  plaintiff  as  an 
adopted  son  is  meager  and  unconvincing.  His  treatment  of 
plaintiff  during  his  minority  and  providing  for  him  as  he  did 
is  more  in  harmony  with  the  treatment  that  a  stepfather 
under  like  circumstances  bestows  on  a  stepson.  These  con- 
ditions also  refute  the  contention  that  the  court  erred  in  not 
finding  an  express  contract  of  adoption,  as  plaintiff  claims. 
The  facts  found  by  the  court  contain  every  ultimate  fact  sus- 
tained by  the  evidence  and  embraced  in  the  issues  raised.  An 
attentive  and  exhaustive  study  of  the  evidence  has  led  us  to  the 
conclusion  that  the  trial  court's  findings  are  as  favorable  to  the 
appellant  as  the  evidence  will  permit  and  that  the  exceptions 
thereto  are  not  well  taken.  It  is  considered  that  the  evidence 
fails  to  establish  the  alleged  contract  of  adoption  and  hence 
plaintiff  is  not  entitled  to  any  relief  in  the  case.  There  is  no 
reversible  error  in  the  record,  and  the  judgment  of  the  circuit 
court  must  be  sustained. 

By  the  Court. — The  judgment  appealed  from  is  aflBrmed. 
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State  ex  rex.  Langi-ani^,  Appellant,  vs.  Manegold  and  oth- 
ers. Respondents. 

March  15—ApHl  11,  1916. 

Ctmstitutiarua  law:  County  oMcea  created  after  adoption  of  conaiitu- 
tion:  Appointment  by  governor. 

In  cfa.  402,  Laws  1915,— proyidlng  for  a  board  of  administration  in 
counties  of  250,000  inhabitants  or  more  to  manage  and  control 
certain  county  institutions, — the  provision  that  two  of  the  five 
members  of  such  board  shall  be  appointed  by  the  governor  of  the 
state  does  not  contravene  sec  9,  art.  XIII,  Const.  The  members 
of  the  board,  being  officers  whose  offices  have  been  created  by  law 
subsequent  to  the  adoption  of  the  constitution,  may,  as  provided 
in  said  section,  "be  elected  by  the  people  or  appointed,  as  the 
legislature  may  direct." 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  W.  J.  Tuenee,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  an  order  sustaining  a  general  demurrer 
to  plaintiffs  complaint 

Paid  D.  Carpenter,  attorney,  and  Charles  W.  Stark,  Jr.,  of 
counsel,  for  the  appellant 

For  the  respondents  there  was  a  brief  by  Winfred  C.  Zabel, 
district  attorney,  William  L.  Tibbs,  special  assistant  district 
attorney,  and  Daniel  W.  Sullivan,  assistant  district  attorney, 
and  oral  argument  by  Mr.  Tibbs  and  Mr.  Sullivan. 

EosENBERBY,  J.  This  actiou  was  one  in  the  nature  of  quo 
warranto  to  test  the  constitutionality  of  ch.  402,  Laws  1915  as 
amended.  The  act  in  question  is  entitled  "An  Act  to  repeal 
[certain  sections  and  creating  certain  other  sections],  to  pro- 
vide for  a  board  of  administration  in  counties  of  two  hundred 
and  fifty  thousand  inhabitants  or  more  to  manage  and  control 
the  county  almshouse,  the  hospital  for  destitute  sick  persons, 
the  poor  farm,  county  waterworks,  department  for  outdoor  re- 
lief, hospital  for  insane,  asylum  for  chronic  insane,  home  for 
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dependent  children,  and  the  school  of  agriculture  and  domes- 
tic science;  and  providing  a  penalty/' 

Sec.  2  of  the  act  provides  that  in  the  counties  specified  and 
under  the  conditions  enumerated  the  county  board  "shall  elect 
by  ballot  three  persons  and  the  governor  shall  appgint  two  per- 
sons to  act,  and  be  known  as  a  board  of  administration,  and 
shall  have  charge  of  such  county  hospital,  county  poor  farm," 
etc.  It  prescribes  their  qualifications,  how  vacancies  shall  be 
filled,  that  they  shall  take  a  prescribed  oath,  and  the  manner  in 
which  they  may  be  removed  and  .by  whom. 

The  duties  of  the  board  of  administration  are  substantially 
those  imposed  upon  the  county  trustees  created  by  ch.  94,  Laws 
1905,  the  constitutionality  of  which  was  sustained  in  State  ex 
rel  Busacker  v.  Groth,  132  Wis.  283,  112  N.  W.  431.  The 
provision  of  ch.  402,  Laws  1915,  providing  that  two  members 
of  the  board  of  administration  may  be  appointed  by  the  gov- 
ernor is  said  to  contravene  the  provisions  of  sec.  9,  art  XIII, 
of  the  constitution  of  this  state,  which  is  as  follows: 

"All  county  oflScers  whose  election  or  appointment  is  not 
provided  for  by  this  constitution  shall  be  elected  by  the  electors 
of  the  respective  counties,  or  appointed  by  the  boards  of  super- 
visors or  other  county  authorities,  as  the  legislature  shall  di- 
rect. All  city,  town  and  village  officers  whose  election  or  ap- 
pointment is  not  provided  for  by  this  constitution  shall  be 
elected  by  the  electors  of  such  cities,  towns  and  villages,  or  of 
some  division  thereof,  or  appointed  by  such  authorities  thereof 
as  the  legislature  shall  designate  for  that  purpose.  All  other 
officers  whose  election  or  appointment  is  not  provided  for  by 
this  constitution,  and  all  officers  whose  offices  may  hereafter  be 
created  by  law,  shall  be  elected  by  the  people  or  appointed,  as 
the  legislature  may  direct" 

It  is  plain  that  the  members  of  this  board  are  officers  whose 
offices  have  been  created  by  law  subsequent  to  the  time  of  the 
adoption  of  the  constitution,  and  therefore  may  be  "elected  by 
the  people  or  appointed,  as  the  legislature  may  direct"  The 
office  is  one  not  mentioned  in  the  constitution  and  not  in  exist- 
ence at  the  time  of  the  adoption  of  the  constitution,  but  is  an 
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entirely  new  oflSce,  the  duties  and  functions  of  which  can 
flcarcelj  be  said  to  have  had  any  existence  at  the  time  of  the 
adoption  of  the  constitution  except  in  a  rudimentary  form. 
The  makers  of  the  constitution  left  to  the  legislature  the 
power  to  meet  changing  conditions  by  the  enactment  of  stat- 
utes creating  new  county  officers  and  prescribing  their  duties 
and  the  manner  in  which  they  should  be  elected  or  appointed. 
The  provisions  of  this  act  by  which  the  power  of  appointing 
two  members  of  the  board  of  administration  is  vested  in  the 
governor  of  the  state  seems  to  be  not  only  within  the  spirit  but 
within  the  exact  letter  of  the  constitution.  State  ex  rel.  Will- 
iams  17.  SamueUon,  131  Wis.  499,  111  N".  W.  712;  State  ex 
rel  Gubbins  v.  Anson,  132  Wis.  461,  112  K  W.  475 ;  In- 
come Tax  Cases,  148  Wis.  456,  134  N.  W.  673,  135  N.  W. 
164. 
By  the  Court. — Order  affirmed. 


ToRBEY,  Appellant,  vs.  Riveeside  Saihtabium,  Respondent 

March  IS—ApHl  11,  1916. 

Private  aanitarium:  Duty  as  to  restraint  of  patients:  Escape:  Fright- 
ening other  person:  lAability:  New  trial:  "Newly  discovered  evi- 
dence. 

1.  It  is  the  duty  of  a  private  sanitarium  and  its  employees  at  aU 

times  during  the  treatment  of  nervous  and  insane  patients  to  use 
such  means  to  restrain  and  guard  them  as  would  seem  reason- 
ably sufficient  to  an  ordinarily  prudent  man  under  like  circum- 
stances to  prevent  them  from  escaping  and  injuring  others;  and 
for  breach  of  that  duty  liability  will  arise,  if  such  breach  proxi- 
mately causes  Injury  to  another. 

2.  No  breach  of  the  duty  above  stated  was  shown  In  this  case,  it  ap- 

pearing, among  other  things,  that  the  patient  in  question  never 
exhibited  symptoms  of  violence;  that  he  came  to  defendant's 
sanitarium  (a  private  one)  voluntarily  and  was  apparently  nor- 
mal and  entirely  tractable;  that,  at  the  time  of  his  escape,  which 
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occurred  while  he  was  being  transferred  from  a  lower  to  an 
upper  floor,  there  was  a  male  attendant  at  his  side;  and  that  an 
attempt  to  place  greater  restrictions  on  his  liberty  might  easily 
have  resulted  in  exciting  him  and  producing  serious  results. 
3.  A  motion  for  a  new  trial  on  the 'ground  of  newly  discovered  evi- 
dence may  properly  be  denied  where  such  evidence  would  add 
nothing  to  the  case. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  W.  J.  Tubner,  Circuit  Judge.     Affirmed. 

Personal  injuries.  The  following  facts  appeared  on  the 
trial:  The  defendant  is  a  corporation  maintaining  a  private 
sanitarium  for  the  treatment  of  persons  afflicted  with  nervous 
and  mental  diseases  or  drug  habits  in  the  village  of  East 
Milwaukee,  the  building  being  about  three  blocks  from  the 
house  of  the  plaintiff.  On  November  16,  1913,  the  defend- 
ant received  as  an  inmate  one  Ralph  Kennan,  a  young  man 
twenty-eight  years  of  age,  on  the  request  of  Dr.  A.  W.  Gray, 
who  was  Kennan's  medical  adviser.  During  the  forenoon  of 
that  day  and  prior  to  receiving  the  patient.  Dr.  Studley,  the 
defendant's  general  superintendent,  received  information 
from  Dr.  Gray  as  to  Kennan's  general  condition  to  the  effect 
that  he  seemed  to  be  in  a  confused  state  of  mind,  and  had  cer- 
tain obsessions  of  a  bodily  character,  principally  to  the  effect 
that  his  heart  was  weak  and  that  his  stomach  was  going  to 
fall  out  of  the  anterior  abdominal  wall.  Dr.  Gray  further 
told  Dr.  Studley  that  these  obsessions  had  existed  for  two 
days,  that  there  had  been  no  occasion  to  suspect  mental  aber- 
ration before  that  time,  but  that  he  wanted  the  patient  under 
observation  to  determine  whether  his  mental  condition  was  a 
mere  brain  trouble  or  the  result  of  some  acute  disease  like  ty- 
phoid fever  coming  on.  During  the  afternoon  of  that  day 
the  patient  voluntarily  came  to  the  institution  accompanied 
by  a  male  relative.  He  gave  his  own  history  to  Dr.  Studley, 
described  the  ideas  which  he  had,  and  appeared  to  be  normal 
and  unusually  intelligent.  Dr.  Studley  made  a  physical  and 
neurological  examination  of  the  patient  and  caused  him  to  be 
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put  to  bed  in  a  room  in  the  so-called  observation  department, 
where  the  doors  are  not  locked  and  where  active  mental  cases 
are  not  kept,  and  gave  directions  as  to  his  diet  and  as  to  hy- 
drotherapeutic  and  massage  treatments.  Both  day  and  night 
nurses,  of  which  there  were  several  in  the  department,  were 
directed  to  converse  with  him  frequently  and  report  anything 
rtrange  or  peculiar  which  he  said  or  did.  On  the  17th  the 
patient^  seemed  to  the  nurse  to  be  perfectly  normal  in  his  con- 
versation, cheerful,  and  gentle.  Dr.  Studley  visited  and 
talked  with  him  several  times  that  day.  About  midnight  of 
that  day  he  got  up  and  dressed  and  left  the  institution  with- 
out permission  and  without  the  knowledge  of  the  night  nurse, 
went  down  town  to  the  city  of  Milwaukee,  and  returned  at 
ibout  6  o'clock  a.  m.  on  the  morning  of  the  18th.  When  Dr. 
Studley  was  informed  of  this  at  about  9  o'clock  a.  m.  he  vis- 
ited the  patient,  who  was  in  bed,  and  talked  with  him  a  time. 
No  details  of  the  midnight  trip  are  given,  but  it  does  not  ap- 
pear that  the  patient's  conduct  or  conversation  was  violent  or 
abnormal  during  the  trip  or  afterwards.  Dr.  Studley,  after 
talking  with  the  patient,  determined  to  transfer  him  from  his 
room  on  the  ground  floor  to  a  department  on  the  second  floor 
called  the  men's  hall,  where  the  windows  are  guarded  with 
Bcreens  so  as  to  prevent  escape.  Dr.  Studley  told  the  patient 
that  he  wished  to  prevent  any  recurrence  like  that  and  that  he 
desired  to  transfer  him  to  another  department,  to  which  the 
patient  assented  without  objection,  and  said  "all  right."  He 
got  out  of  bed,  and  with  his  underclothes  on  and  a  blanket 
thrown  over  him  was  conducted  by  a  bath  attendant  from  his 
room  up  a  stairway  toward  the  men's  hall.  He  seemed  to  go 
with  perfect  willingness.  Dr.  Studley  followed  them  along 
the  corridor  to  the  foot  of  the  stairway  and  then  proceeded 
towards  his  oflBce.  The  patient  and  attendant  walked  side  by 
side  upstairs,  and  as  they  entered  the  large  hall  of  the  men's 
department  into  which  the  individual  roomis  opened  the  pa- 
tient suddenly  threw  off  the  blanket,  of  which  the  attendant 
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had  hold,  ran  dowmstairs  pursued  by  the  attendant,  dashed 
through  the  hall,  into  his  former  room,  out  of  the  window,  and 
onto  the  ground.  Dr.  Studley  was  still  in  the  hall  when  Ken- 
nan  ran  down,  but  not  at  the  foot  of  the  stairs.  Kennan  ran 
across  the  fields  and  came  to  the  plaintiff's  dwelling  house,, 
where  the  plaintiff  was  alone  with  two  small  children  under 
three  years  of  age,  and  demanded  to  use  the  telephone  so  he 
could  telephone  his  uncle  in  Milwaukee.  He  then  asked  for 
some  clothes.  The  plaintiff  got  him  into  a  bedroom  and  told 
him  he  would  find  some  of  her  husband's  clothes  there,  and 
then  took  one  of  her  children  and  ran  for  the  front  door  of  the 
house,  where  she  met  the  attendant  from  whom  Kennan  had 
escaped  and  two  female  nurses  in  pursuit  Kennan  escaped 
from  the  house  through  a  window  and  ran  three  or  four  more 
blocks,  when  he  stopped  and  told  the  attendant  he  would  go 
back,  and  was  taken  back  to  the  institution.  On  the  follow- 
ing day  Kennan  was  received  into  the  Milwaukee  hospital  for 
the  insane  as  a  voluntary  patient,  where  he  remained  until 
March  30,  1914,  when  he  was  discharged  with  his  condition 
much  improved.  There  was  testimony  tending  to  show  that 
as  a  result  of  the  shock  and  fright  the  plaintiff  was  afflicted 
with  neurasthenia  and  cystitis. 

The  jury  returned  the  following  special  verdict: 

"  ( 1)  Did  the  defendant  exercise  ordinary  care  while  trans- 
ferring Ralph  Kennan  from  room  No.  2  to  the  men's  hall? 
A.  No. 

"(2)  If  you  answer  first  question  'No,'  then:  Was  such 
want  of  ordinary  care  the  proximate  cause  of  plaintiff's  in- 
jury?    A,  Yes. 

"(3)  What  sum  will  reasonably  compensate  the  plaintiff 
for  the  injuries  she  received  ?     A,  $1,000." 

The  trial  court  on  motion  changed  .the  answer  to  the  first 
question  from  "No"  to  "Yes"  and  to  the  second  question  from 
"Yes"  to  "No,"  and  rendered  judgment  for  defendant,  from 
which  plaintiff  appeals, 

Charles  E.  Hammersley,  attorney,  and  (7.  H.  Van  Alsiine, 
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of  counsel,  for  the  appellant,  cited,  among  other  eases,  Rich- 
ardson V.  Dumas,  106  Miss.  664,  64  South.  459;  Broz  v. 
Omaha  M.  £  O.  H.  Asso.  96  Neb.  648, 148  N.  W.  575 ;  Wet- 
zel V.  Omaha  M.  £  0.  H.  Asso.  96  Neb.  636,  148  N.  W.  582 ; 
Duncan  v.  St.  Luke's  Hospital,  113  App.  Div.  68,  98  N.  Y. 
Supp.  867,  affirmed  in  192  N.  Y.  580,  85  N.  E.  1109;  Uni- 
versity of  Louisville  v.  Hammock,  127  Ky.  564,  106  S.  W. 
219. 

For  the  respondent  there  was  a  brief  by  Schmitz,  Wild  & 
Gross,  and  oral  argument  by  E.  J.  Oross. 

WiNSLOW,  C.  J.  Doubtless  it  is  incumbent  on  the  defend- 
ant and  its  employees  at  all  times  during  the  treatment  of  ner- 
vous and  insane  patients  to  use  such  means  to  restrain  and 
guard  them  as  would  seem  reasonably  sufficient  to  an  ordi- 
narily prudent  man  under  like  circumstances  to  prevent  such 
an  occurrence  as  took  place  here,  and  for  breach  of  that  duty 
liability  will  arise,  if  such  breach  proximately  causes  injury 
to  another.  University  of  Louisville  v.  Hammock,  127  Ky. 
664, 106  S.  W.  219. 

The  trial  -court  held  that  the  evidence  would  not  justify  a 
finding  of  breach  of  that  duty  in  the  present  case,  and  we 
cannot  say  that  this  conclusion  was  wrong. 

The  evidence  has  be6n  quite  fully  stated  and  will  not  be 
repeated.  It  is  to  be  remembered  that  the  patient  in  question 
never  exhibited  symptoms  of  violence ;  that  he  came  to  the  in- 
stitution voluntarily  and  was  apparently  normal  and  entirely 
tractable ;  that  at  the  time  of  his  escape  there  was  a  male  at- 
tendant at  his  side ;  that  an  attempt  to  place  greater  restrictions 
on  his  liberty  might  easily  have  resulted  in  exciting  the  pa- 
tient and  producing  serious  results;  and  further  that  the  de- 
fendant is  a  private  institution  receiving  voluntary  patients 
and  not  a  public  institution  receiving  patients  upon  legal  com- 
mitment There  are  probably  no  questions  more  delicate 
than  the  questions  arising  as  to  the  proper  care  of  such  pa- 
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tients ;  humanity  demands  that  they  be  treated  and  cared  for 
somewhere,  but  it  cannot  demand  omniscience  in  that  treat- 
ment. The  same  measures  may  produce  the  best  results  in 
some  cases  and  the  worst  in  others.  The  evidence  impresses 
us  with  the  belief  that  the  defendant's  employees  were  per- 
forming an  exceedingly  diflScult  task  with  all  the  care  and 
caution  which  ordinarily  prudent  persons  in  their  situation  • 
would  deem  it  necessary  to  exercise. 

A  motion  for  new  trial  on  the  ground  of  newly  discovered 
evidence  was  properly  overruled.  In  our  judgment  the  evi- 
dence referred  to  would  have  added  nothing  to  the  case 
against  the  defendant. 

By  the  Court, — Judgment  affirmed. 


Tbojanowski,  Administratrix,  Appellant,  vs.   Chicago  & 
NoBTHWESTERN  Railway  Company,  Respondent 

March  16— April  11,  1916. 

Railroads:  Fences:  Entry  of  adult  upon  right  of  way:  Lack  of  fence  at 
street  crossing:  Injury,  when  "occasioned"  thereby:  Liability: 
Statutes  construed. 

1.  A  finding  by  the  Jury  that  the  death  of  an  adult  who  entered  upon 
defendant's  right  of  way  at  a  street  crossing  and  while  walking 
along  the  railroad  was  struck  and  fatally  injured  by  a  passenger 
train  was  occasioned  in  whole  or  in  part  by  the  want  of  a  wing 
fence  on  the  line  of  the  street,  is  held  to  be  sustained  by  evi- 
dence showing,  among  other  things,  that  in  going  upon  the  right 
of  way  the  deceased  used  a  well-beaten  footpath  which  crossed 
the  line  on  which  a  wing  fence  was  required  by  sec.  1810,  Stats.; 
that  such  ^ath  had  for  many  years  been  used  daily  by  large  num- 
bers of  pedestrians;  that  defendant's  agents  and  servants  had 
full  knowledge  of  such  use  and  acquiesced  therein;  that  no  fence, 
guard,  or  other  structure  had  been  erected  to  divert  this  travel 
or  give  notice  to  the  public  to  keep  off  the  railroad ;  and  that  the 
deceased  took  the  course  which  pedestrians  usually  followed  In 
traveling  along  the  tracks. 
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2.  Under  the  circumstances  stated  the  deceased  was  not  a  trespasser 

nor  was  his  conduct  in  going  upon  and  walking  along  the  rail- 
road such  a  deliberate,  wanton,  and  reckless  action  that  his 
death  is  to  be  considered  as  the  result  of  a  wilful  exposure  to 
known  danger  for  which  no  recovery  can  be  had. 

3.  Eren  if,  in  walking  along  the  tracks,  the  deceased  Tiolated  sec 

1811,  Stats.  1911,  that  fact  did  not  defeat  the  right  to  recover 
damages  for  his  death,  such  right  in  cases  within  sec.  1810  being 
independent  of  the  penal  provision  of  sec  1811. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  F.  C.  EscHWEiLER,  Circuit  Judge.     Reversed. 

The  action  is  for  damages  for  the  benefit  of  the  widow  of 
Felix  Trojanowski,  deceased,  who  was  struck  by  one  of  de- 
fendant's trains  and  died  from  the  injuries  he  sustained. 

The  decedent  was  fifty-seven  years  of  age  and  a  laborer  by 
occupation  and  resided  in  the  city  of  Milwaukee.  He  lived 
a  short  distance  from  where  Fifteenth  avenue  intersects  the 
defendant's  right  of  way.  Fifteenth  avenue  extends  north 
and  south  and  the  railroad  right  of  way  crosses  it  in  an  east- 
erly and  westerly  direction.  Fifteenth  avenue  is  carried 
over  the  right  of  way  by  an  overhead  bridge.  The  Forest 
Home  cemetery  fence  borders  on  the  west  margin  of  the  ave- 
nue. A  well-defined  footpath  on  the  avenue  near  the  ceme- 
tery fence  extends  from  a  point  about  two  blocks  north  of 
the  railway  tracks  to  the  right  of  way  and  then  extends  west- 
erly on  the  right  of  way.  The  evidence  shows  that  this  path 
has  been  in  existence  for  a  period  exceeding  twenty  years  and 
has  been  in  constant  daily  use  by  pedestrians,  who  traveled 
over  the  path  and  the  railroad  right  of  way  to  and  from  Fif- 
teenth avenue  and  Twenty-second  street  to  the  west  and  the 
surrounding  factories  and  business  establishments.  There 
are  several  factories  in  this  district  and  this  path  was  used 
by  the  factory  employees,  also  by  school  children  and  by  oth- 
ers traveling  in  that  vicinity.  Witnesses  testify  that  a  num- 
ber of  people,  as  high  a  number  as  200,  used  this  path  on  the 
right  of  way  daily.     The  evidence  of  the  railroad  employees 
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and  agents  shows  that  it  was  well  known  to  them  and  to  de- 
fendant's representatives  that  this  path  existed  and  was  used 
daily  by  hundreds  of  pedestrians.  There  was  no  wing  fence 
nor  cattle-guard  or  other  barrier  at  this  crossing  to  prevent  or 
divert  travelers  from  going  onto  and  using  the  right  of  way 
as  a  footpath. 

In  February,  1913,  intestate  went  upon  defendant's  right 
of  way  at  this  place  and  continued  thereon  in  a  westerly  di- 
rection until  he  met  a  freight  train  coming  from  the  east  on 
the  south  track.  Intestate  then  stepped  to  the  north  side  of 
both  tracks.  The  heavy  smoke  from  the  locomotive  of  the 
freight  train  seems  to  have  obscured  his  view  so  that  he  did 
not  see  a  passenger  train  coming  from  the  west  on  the  north 
track  and  he  was  struck  and  severely  injured,  which  resulted 
in  his  death. 

The  court  submitted  a  special  verdict  to  a  jury,  who  found 
(1)  that  the  death  of  Felix  Trojanowski  was  occasioned  in 
whole  or  in  part  by  the  want  of  a  wing  fence  at  the  west  line 
of  Fifteenth  avenue  where  the  same  crosses  the  defendant's 
right  of  way,  and  (2)  assessed  the  plaintiff's  damages  at  the 
sum  of  $2,500.  The  court  set  aside  the  jury's  answer  to  the 
first  question  and  ordered  judgment  dismissing  plaintiff's 
complaint.     From  such  judgment  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  John  C.  KleczTca 
and  Olicksman,  Oold  &  Corrigan,  and  oral  argument  by 
Mr,  KleczTca  and  Mr.  Walter  D.  Corrigan. 

Edward  M.  Smart,  for  the  respondent. 

There  was  also  a  brief  hy  W.  A.  Hayes,  as  amicus  curias. 

SiEBECKER,  J.  The  plaintiff  asserts  that  the  defendant  is 
liable  for  the  damages  she  suffered  by  the  death  of  Felix  Tro- 
janowski under  the  provisions  of  sec.  1810,  Stats.  1911,  pro- 
viding for  the  erection  and  maintenance  of  fences  and  cattle- 
guards  on  railroads.     Sub.  2  of  this  statute  provides : 

**Until  such  fences  and  cattle-guards  shall  be  duly  made 
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every  railroad  corporation  owning  or  operating  any  such  road 
ehall  be  liable  for  all  damages  done  to  cattle,  horses  or  other 
domestic  animals,  or  persons  thereon,  occasioned  in  any  man- 
ner, in  whole  or  in  part,  by  the  want  of  such  fences  or  cattle- 
guards;  .  .    " 

As  appears  by  the  foregoing  statement,  the  jury  found  by 
special  verdict  that  the  death  of  Trojanowski  was  occasioned 
in  whole  or  in  part  by  the  want  of  a  wing  fence  at  the  west 
line  of  Fifteenth  avenue  where  it  crosses  defendant's  road. 
The  trial  court  set  aside  this  finding  on  the  ground  that  the 
evidence  does  not  permit  of  the  inference  "that  there  was 
some  causal  connection  between  absence  of  the  fences  and  the 
death  of  plaintiff's  intestate."  The  object  and  purpose  of 
such  fences  and  guards  has  been  adverted  to  in  the  decisions 
of  this  court  Blair  v.  M.  &  P.  du  C.  R.  Co.  20  Wis.  254 
Schcind  v.  C,  M.  &  St.  P.  R.  Co.  140  Wis.  1, 121  N.  W.  639 
UUcJee  V.  C.  &  N.  W.  R.  Co.  152  Wis.  236,  139  N.  W.  189 
AiUnson  v.  C.  &  N.  W.  R.  Co.  119  Wis.  176,  96  N.  W.  529. 
In  the  Atkinson  Case,  where  claim  was  made  for  the  loss  of  a 
horse,  in  speaking  of  this  statute  the  court  states: 

"It  is  said  by  Kyan,  C.  J.,  in  Curry  v.  C.  &  N,  W.  R.  Co. 
43  Wis.  676,  that  of  course  the  open  gate  does  not  cause  the 
injury  to  the  horse;  but  the  statute  does  not  require  this  as  a 
condition  of  the  liability ;  merely  that  the  result  shall  be  oc- 
casioned by  the  absence  of  or  defect  in  the  fence,  and  that  the 
injurj-  from  a  train  suffered  by  an  animal  which  enters  by 
means  of  such  opening  is  occasioned  thereby;"  and  further 
states  that  "The  railway  company  is  subjected  to  the  duty  of 
fencing  not  alone  for  the  benefit  of  the  adjoining  ovnier  but 
of  the  public  at  large." 

In  the  Schwind  Case  it  is  said : 

"The  purpose  of  this  statute  was  to  cast  upon  the  railroads 
absolute  liability  for  injuries  to  cattle  whose  entry  upon  the 
tracks  was  made  possible  by  absence  of  the  prescribed  fences, 
and  when  it  was  amended  in  the  revision  of  1878  by  the  ad- 
dition 'persons,'  the  extension  of  the  same  purpose  to  human 
heings  was  ohviou^** 
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This  case  also  shows  that  proximate  causal  relation  and  con- 
tributory negligence  are  not  involved  in  a  case  within  this  stat- 
ute. 

"An  injury  may  well  be  occasioned  in  whole  or  in  part  by 
the  absence  of  a  fence,  although  it  may  not  be  proximately 
caused  thereby.  It  is  enough  if  such  omission  gives  occasion 
for  entry  on  the  place  of  injury.*'  Randall  v.  M,,  St.  P.  <& 
8.  8.  M.  R.  Co.  162  Wis.  507, 156  N.  W.  629. 

In  speaking  of  the  object  of  the  legislature  in  enacting  this 
statute  Mr.  Justice  Baenes  in  the  TJlicke  Case  states : 

"It  has  also  recognized  the  shortcomings  and  propensities 
of  the  ordinary  run  of  human  beings  and  has  provided  an  ad- 
ditional safeguard  against  their  dangerous  habit  of  walking 
along  railroad  tracks,  by  requiring  that  such  tracks  be 
fenced.  .  .  .  This  statutory  requirement  is  in  the  interest  of 
preserving  human  life  and  limb  and  should  not  receive  any 
interpretation  that  would  tend  to  weaken  it,  unless  it  is  ap- 
parent that  such  interpretation  was  clearly  within  the  legis- 
lative contemplation." 

The  foregoing  cases  do  not  pass  upon  the  claim  of  an  adult 
person  for  injuries  which  were  occasioned  while  traveling  on 
a  railroad  where  the  entry  was  made  over  a  place  requiring  a 
fence  or  a  cattle-guard.  The  plaintiff  in  the  case  of  Alex- 
ander V.  M.,  St.  P.  i£'  S.  8.  M.  R.  Co.  156  Wis.  477,  146  N. 
W.  510,  drove  onto  the  track  under  circumstances  which 
showed  that  the  team  of  horses  he  was  driving  entered  the 
railway  right  of  way  either  because  he  lost  control  of  them  or 
because  of  plaintiff's  intoxicated  condition,  and  hence  he  was 
held  not  to  be  guilty  of  such  a  deliberate  and  intentional  entry 
on  the  railroad  which  in  law  constitutes  such  a  wanton  and 
reckless  action  that  any  injuries  occasioned  thereby  are  con- 
sidered to  be  the  result  of  a  wilful  exposure  to  a  known  dan- 
ger for  which  the  law  affords  no  remedy.  The  question  is. 
Does  the  conduct  of  the  decedent  in  going  onto  the  railroad 
and  walking  thereon,  in  the  light  of  the  facts  and  circum- 
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stances,  show  that  he  was  guilty  of  such  deliberate,  wanton, 
and  reckless  action  that  the  plaintiff  is  in  law  not  entitled  to 
recover  the  damages  she  suffered  by  decedent's  death  i  The 
jury  found  that  the  death  of  the  deceased  was  occasioned  in 
some  manner,  in  whole  or  in  part,  by  the  want  of  a  wing 
fence  at  the  west  line  of  Fifteenth  avenue  where  it  crosses  de- 
fendant's railroad.  The  trial  court  set  this  finding  aside  as 
not  supported  by  the  evidence,  relying  on  Bejma  v.  C.  & 
M.  E.  B.  Co.  160  Wis.  627,  149  'N.  W.  588,  152  N.  W.  180, 
and  Smith  v.  C.  &  N.  W.  B.  Co.  161  Wis.  560,  154  N.  W. 
623.  In  the  Bejma  Case  the  original  entry  by  the  plaintiff 
on  the  railroad  at  a  place  where  the  required  fence  was 
omitted  was  held  not  to  have  occasioned  the  second  entry 
thereon  at  a  different  place  where  no  fence  was  required,  be- 
cause it  was  obvious  that  he  would  have  made  the  second 
entry  r^ardless  of  the  first  and  that  Bejma's  injuries  were 
therefore  wholly  occasioned  by  the  second  entry  on  the  rail- 
road. The  Smith  Case  turned  on  the  point  that  the  want  of 
the  required  headlight  on  the  approaching  engine,  which 
struck  plaintiff  while  he  was  walking  on  the  depot  platform, 
had  no  causal  connection  with  the  collision,  because  the  vi- 
cinity of  the  accident  was  so  brilliantly  lighted  by  electric 
lights  that  the  required  headlight  would  not  have  appreciably 
added  to  the  illimiination  nor  would  it  have  aided  plaintiff  in 
observing  the  approaching  engine. 

The  facts  of  this  case  show  that  the  place  of  entry  on  the 
defendant's  railroad  at  the  crossing  had  been  used  by  the  pub- 
lic about  twenty-nine  years;  that  it  was  used  daily  by  a  large 
number  of  men,  women,  and  children;  that  the  number  of 
such  pedestrians  was  as  high  as  two  hundred  and  over  on  some 
days;  that  the  defendant's  agents  and  servants  had  full  knowl- 
edge thereof  and  acquiesced  therein ;  that  there  was  a  well- 
beaten  footpath  along  the  west  side  of  Fifteenth  avenue  for 
over  a  block  from  the  railroad  which  was  daily  used  by  the 
Vol.163  — 6 
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pedestrians ;  that  it  passed  over  the  fence  line  onto  the  track, 
and  that  no  fence,  guard,  or  other  physical  structure  was 
erected  or  maintained  by  the  railroad  company  to  intercept  or 
divert  this  travel  from  the  railroad  or  give  notice  to  the  pub- 
lic to  keep  off  from  it.  Under  such  circumstances  it  has  been 
held  in  this  and  other  courts  that  the  pedestrians  using  the 
footpath  on  the  railroad  are  not  trespassers.  Townley  v.  C, 
M.  &  St.  P.  R,  Co.  53  Wis.  626,  11  N.  W.  55;  Whalen  v.  C. 
i&  N.  W.  B.  Co.  75  Wis.  654,  44  N.  W.  849;  Davis  v.  C.  £ 
N.  W.  R.  Co.  58  Wis.  646,  17  N.  W.  406;  Delaney  v.  M.  £ 
8t.  P.  R.  Co.  33  Wis.  67 ;  Johnson  v.  Lake  Superior  T.  &  T. 
Co.  86  Wis.  64,  56  N.  W.  161;  Anderson  v.  C,  St.  P.,  M.  & 
0.  R.  Co.  87  Wis.  195,  58  N.  W.  79. 

Considering  the  condition  presented  to  the  deceased  at  the 
time  he  approached  the  railroad  in  connection  with  the  open 
way  and  the  well-beaten,  traveled  path  and  the  constant  use  of 
it  by  the  public  generally,  can  it  be  said  that  his  entry  onto 
the  railroad  was  not  in  part  occasioned  thereby  ?  The  main- 
tenance of  the  required  fence  and  cattle-guard  at  the  place  in 
question  would  naturally  have  operated  to  divert  the  travel 
from  the  track.  As  heretofore  stated,  "It  is  enough  if  such 
omission  gives  occasion  for  entry  on  the  place  of  injury." 
Schwind  V.  C,  M.  &  St.  P.  R.  Go.  140  Wis.  1,  121  N.  W. 
639.  Under  these  conditions  the  inference  of  the  jury  that 
decedent's  entry  on  the  railroad  was  in  some  manner  in  whole 
or  in  part  occasioned  by  the  want  of  the  fence  is  warranted, 
and  the  court  erred  in  setting  aside  their  finding  in  the  spe- 
cial verdict  on  this  issue.  It  appears  that  the  travel  on  the 
track  customarily  proceeded  from  the  place  of  entry  thereon 
to  the  place  of  collision  with  the  deceased  and  that  he  took  the 
course  pedestrians  usually  followed  in  traveling  thereon. 
This  shows  that  the  relationship  between  decedent  and  de- 
fendant had  not  changed  from  the  time  he  entered  on  the  rail- 
road to  the  time  of  collision. 
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It  is  urged  that  the  deceased  violated  the  provisions  of  sec. 
1811,  Stats.  1911,  and  hence  the  plaintiff  could  not  be  per- 
mitted to  recover  for  his  death.  This  court,  speaking  on  this 
subject  in  Uliche  v.  C.  &  N.  W.  B.  Co.  152  Wis.  236,  139  N. 
W.  189,  receutly  declared: 

"The  requirement  to  fence  would  serve  very  little  purpose 
in  so  far  as  it  pertained  to  persons  if  it  were  held  that  the 
plaintiff  in  this  case  could  not  recover  because  of  the  legis- 
lative inhibition  against  walking  on  railway  tracks. '^ 

We  are  of  the  opinion  that  the  legislature  did  not  intend  to 
defeat  the  right  of  recovery  by  an  injured  person  conferred 
by  sec  1810,  Stats.  1911,  by  subjecting  him  to  the  penalties 
of  sec.  1811.  The  right  to  collect  damages  in  cases  within 
sec  1810  is  independent  of  the  penal  provision  of  sea,  1811. 

It  is  considered  that  the  court  erred  in  changing  the  jury's 
answer  to  the  first  question  in  the  special  verdict  and  that  the 
plaintiff  is  entitled  to  have  the  jury's  answer  thereto  restored, 
and  upon  the  verdict  as  rendered  the  plaintiff  is  entitled  to 
judgment  against  the  defendant  for  the  amount  of  the  damages 
assessed  therein. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  and  for 
judgment  as  indicated  in  this  opinion. 
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Pbellwitz,  Respondent,  vs.  Milwaukee  Electric  Rail- 
way &  Light  Company,  Appellant 

March  ifi— April  11,  1916. 

Street  railtoays:  Injury  to  passenger  alighting  from  car:  Negligence 
of  conductor  and  motorman:  Bpedal  verdict:  Inconsistency:  Ex- 
cessive  damages, 

1.  In  an  action  for  injuries  sustained  in  alighting  from  a  street  car, 

findings  by  the  Jury  that  the  conductor  and  the  motorman  were 
each  guilty  of  a  want  of  ordinary  care  in  starting  the  car  are  not 
inconsistent,  there  being  evidence  that  the  motorman  was  negli- 
gent in  suddenly  starting  the  car  and  that  the  conductor  was  neg- 
ligent in  giving  the  signal  to  start  before  plaintiff  had  alighted. 

2.  An  award  of  $3,200  for  serious  injuries  to  a  school  teacher,  caused 

by  the  sudden  starting  of  a  street  car  from  which  she  was  alight- 
ing, is  held  not  so  excessive  as  to  show  that  the  Jury  was  actu- 
ated by  passion  or  prejudice. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Af- 
firmed. 

Action  to  recover  for  personal  injuries.  There  was  a  ver- 
dict and  judgment  for  plaintiff  and  defendant  appealed. 
The  jury  returned  the  following  verdict : 

"(1)  Was  the  defendants  car  suddenly  started  from  a 
state  of  rest  while  the  plaintiff  was  in  the  act  of  alighting 
therefrom?     A.  Yes. 

**(2)  If  you  answer  the  first  question  ^Yes,'  did  the  de- 
fendant, in  so  starting  such  car,  fail  to  exercise  ordinary 
care?     A.  Yes. 

*^(3)  If  you  answer  the  first  question  ^Yes,'  was  the  de- 
fendant's conductor  guilty  of  a  want  of  ordinary  care  in 
starting  said  car  ?     A.  Yes. 

"(4)  If  you  answer  the  first  question  'Yes,'  was  the  de- 
fendant's motorman  guilty  of  a  want  of  ordinary  care  in  start- 
ing said  car  ?     A.  Yes. 

"(5)  If  you  answer  the  second  question  *Yes,'  was  such 
failure  to  exercise  ordinary  care  the  proximate  cause  of 
plaintiff's  injuries?    A,  Yes. 
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"(6)  Did  any  want  of  ordinary  care  on  the  part  of  the 
plaintiff  proximately  contribute  to  plaintiff's  injuries? 
A.  No. 

"(7)  At  what  sum  do  you  assess  the  plaintiff's  damages? 
4.  $3,200." 

The  contention  of  appellant  on  this  appeal  is  that  the  ap- 
peal is  taken  because  the  trial  court  denied  defendant's  mo- 
tion for  new  trial  made  upon  the  ground,  among  other  things, 
that  the  damages  assessed  by  the  jury  are  grossly  excessive, 
that  the  verdict  is  the  result  of  passion  and  prejudice,  is  per- 
verse, and  because  the  answers  to  questions  3  and  4.  of  the 
special  verdict  are  inconsistent 

For  the  appellant  there  was  a  brief  by  Van  Dyke,  Shaw, 
Muskat  &  Van  Dyke,  and  oral  argument  by  Carl  Muskat. 

For  the  respondent  there  was  a  brief  by  Houghton,  Neelen 
d  Houghton,  and  oral  argument  by  F.  W.  Houghton. 

Eerwin,  J.  There  is  evidence  tending  to  show  that 
plaintiff,  a  school  teacher,  forty  years  of  age,  lived  at  Beaver 
Dam,  and  during  the  summer  of  1914  was  taking  a  post- 
graduate course  in  Milwaukee  normal  school ;  that  on  July  1'4, 
1914,  she  took  a  street  car  going  home  from  the  Xormal  and 
just  before  reaching  Martin  street  rang  the  bell  for  the  car  to 
stop ;  that  she  had  three  or  four  books  in  her  right  hand ;  that 
she  started  toward  the  rear  of  the  car,  the  conductor  opened 
the  door,  and  she  took  hold  of  the  handle  with  her  left  hand 
and  was  in  the  act  of  alighting  from  the  car  when  the  con- 
ductor signaled  for  the  car  to  go  ahead  and  the  car  started ; 
that  the  car  started  suddenly  with  a  jerk  as  plaintiff  was  at- 
tempting to  alight  therefrom  and  she  was  thrown  and  came 
down  with  great  force  on  her  left  side,  her  head  striking  the 
ground.  The  injury  occurred  July  14,  1914,  and  the  trial 
was  had  September  16,  1915.  There  is  an  abundance  of  evi- 
dence that  plaintiff  was  seriously  injured  and  that  she  was 
still  suffering  from  the  injury  at  the  time  of  the  trial;  that 
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she  was  suffering  from  traumatic  neurasthenia,  an  injury  to 
the  nervous  system. 

1.  The  contention  that  questions  3  and  4  of  the  special  ver- 
dict are  inconsistent  is  not  tenable.  There  is  ample  evidence 
to  sustain  the  finding  that  the  motorman  was  negligent  in 
suddenly  starting  the  car  and  that  the  conductor  was  negli- 
gent in  giving  the  signal  to  the  motorman  to  start  the  car  be- 
fore the  plaintiff  had  alighted  therefrom. 

2.  It  is  claimed  that  the  damages  awarded  by  the  jury  are 
excessive  and  the  result  of  passion  and  prejudice  on  the  part 
of  the  jury.  It  is  true  the  damages  are  quite  high,  but  it  is 
also  true  that  upon  the  evidence  produced  on  the  trial  the  in- 
juries which  the  plaintiff  sustained  were  quite  serious,  and 
we  find  nothing  in  the  record  which  would  warrant  us  in  say- 
ing that  the  jury  was  actuated  by  passion  or  prejudice.  The 
learned  trial  court  below  refused  to  disturb  the  verdict  on  the 
question  of  damages  and  we  are  not  able  to  say  that  the  court 
was  clearly  wrong. 

By  the  Court. — Judgment  is  affirmed.  ^ 


EiSLEB,  Respondent,  vs.  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  Appellant 

March  16— April  11,  1916. 

Railroads:  Track  elevation:  Changing  grade  of  street  pursuant  to  city 
ordinance:  Compensation. 

1.  The  lowering  of  the  grade  of  a  street  in  front  of  a  lot  so  as  to 
make  the  street  pass  under  railway  tracks  is  not  damnum  absque 
injuria,  but  is  a  taking  of  property  for  railway  purposes  for 
which  compensation  must  be  made  to  the  lotowner,  even  though 
his  lot  does  not  touch  the  railroad  right  of  way,  and  even 
though  the  work  is  done  by  the  railway  company  pursuant  to  a 
city  ordinance  enacted  under  the  police  power. 

X  The  taking  in  such  a  case,  though  done  long  after  the  railway  was 
built,  is  none  the  less  a  taking  by  the  railway  company  under  its 
charter  powers.  The  city  cannot,  in  the  absence  of  express  leg- 
islative authority,  confer  upon  the  company  any  power  to  take. 
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Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Lawrence  W.  Halsey,  Circuit  Judge.     Affirmed. 

Proceedings  for  condemnation  under  sec.  1852,  Stats. 
1915,  brought  by  the  owner  to  determine  the  damages  he  has 
sustained  by  reason  of  the  taking  of  his  land  by  the  railway 
company  in  raising  its  tracks  across  Kinnickinnic  avenue  in 
Milwaukee.  When  the  railway  was  built  the  avenue  existed 
and  the  road  crossed  it  at  grade  and  nearly  at  right  angles. 
In  1906  the  railway  company  was  compelled  by  the  city  of 
Milwaukee  to  elevate  its  tracks  above  the  avenue  and  to  lower 
the  latter  so  that  it  became  a  subway  under  the  track.  In 
making  the  subway  it  became  necessary  to  lower  the  estab- 
lished grade  of  the  avenue,  and  the  grade  was  lowered  in  front 
of  plaintiff's  land  which  abutted  on  the  avenue  but  did  not 
touch  the  railroad  right  of  way. 

The  circuit  court  entered  an  order  appointing  commission- 
ers to  determine  the  damages  sustained  by  the  petitioner  by 
reason  of  the  taking  of  his  land.  From  such  an  order  the 
railway  company  appealed. 

C  H.  Van  Alstine  and  H.  J.  KUlilea,  ior  the  appellant. 

For  the  respondent  there  was  a  brief  by  Otjen  &  Otjen, 
and  oral  argument  by  H.  H.  Otjen. 

ViNJE,  J.  The  railway  company  makes  two  main  con- 
tentions on  its  appeal.  The  first  is  that  since  the  change  in 
grade  was  made  in  pursuance  of  the  valid  exercise  of  a  police 
power  the  taking  is  damnum  absque  injuria.  This  conten- 
tion was  negatived  by  this  court  in  Buchner  v.  C.j  M.  &  N. 
W.  R.  Co.  56  Wis.  403,  416,  14  K  W.  273,  where  it  was  held 
that  the  lowering  of  a  grade  of  a  highway  in  front  of  the 
owner  of  the  premises  to  make  it  conform  to  the  grade  of  the 
railway  was  not  damnum  absque  injuria,  but  a  taking  of  pri- 
vate property  for  which  just  compensation  must  be  made  as 
required  in  sec.  13,  art.  I,  of  the  state  constitution.  This 
ruling  was  again  reaffirmed  in  Buchner  v.  C,  M.  &  N.  W.  B. 
Co.  60  Wis.  264,  273,  19  K  W.  56,  and  has  since  been  stead- 
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fastly  adhered  to,  the  case  of  Pabst  B.  Co.  v.  Milwaukee,  157 
Wis.  158,  147  N.  W.  46,  being  the  last  to  reaffirm  it.  It  was 
there  held  that  the  right  of  taking  on  the  part  of  the  rail- 
road is  a  continuing  one  that  may  be  exercised  at  any  time 
when  occasion  therefor  occurs,  and  that  each  taking  is  the  ex- 
ercise of  a  power  granted  to  it  by  the  state. 

The  railroad  company's  second  contention  is  that  the  tak- 
ing in  the  present  case  is  not  a  taking  by  the  railway  com- 
pany, but  is  a  taking  by  the  city  under  an  ordinance  received 
in  evidence  passed  by  the  city  which  in  detail  describes  just 
how  the  track  shall  be  elevated  and  the  avenue  lowered ;  pre- 
scribes the  material  to  be  used;  provides  that  the  city  shall 
adjust  and  pay  all  damages  caused  by  the  change  in  grade  of 
any  street,  and  that  the  ordinance  shall  not  be  in  force  till  ac- 
cepted in  writing  by  the  railway  company.  The  provisions 
of  the  ordinance  are  not  set  out  in  further  detail  because  it  is 
deemed  they  have  no  legitimate  bearing  upon  any  question 
raised  by  the  appeal.  The  taking  in  the  present  case,  though 
made  a  long  time  after  the  road  was  built,  is  none  the  less  a 
taking  by. the  railway  company  imder  its  charter  powers.  In 
Pabst  B.  Co.  V.  Milwaukee,  supra,  it  was  expressly  held  that 
there  was  no  power  in  the  city  to  take  land  for  railroad  pur- 
poses. That  being  so,  the  city  cannot,  in  the  absence  of  ex- 
press legislative  authority  so  to  do,  confer  any  power  upon  the 
railway  to  take.  It  follows  that,  since  the  railway  takes  by 
virtue  of  its  statutory*  power  and  the  taking  is  not  damnum 
absque  injuria,  the  court  properly  appointed  commissioners 
to  determine  the  damages  which  the  petitioner  sustained  by 
reason  of  the  taking. 

By  the  Court. — Order  affirmed. 
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Hkubes,  Administrator,  Respondent,  vs,  Fabeb,  Appellant. 

March  16^ApHl  11,  1916. 

Fhysidatu  and  surgeons:  Malpractice:  Degree  of  care  and  skill  re- 
quired: Death  of  child  from  diphtheria:  Examination  and  treat- 
ment: Antitoxin:  Proximate  cause:  Questions  for  jury. 

1.  A  physician  is  not  required  to  exercise  the  highest  degree  of  skill 

or  the  utmost  care  in  diagnosis  or  treatment,  but  only  such  rea- 
sonable care  and  skill  as  is  usually  exercised  by  physicians  in 
good  standing,  of  the  same  school,  in  the  locality  in  which  he  is 
practicing. 

2.  Thus,  a  physician  could  not  be  held  liable  for  the  death  of  a  child 

from  diphtheria,  on  the  ground  of  negligence  or  lack  of  skill  in 
his  diagnosis  or  treatment  of  the  case,  merely  because  he  did  not 
have  a  bacteriological  or  microscopical  examination  of  the  con- 
tents of  the  throat  made,  where  the  evidence  showed  that  it  was 
not  usual  or  customary  for  physicians  to  have  such  an  examina- 
tion made  except  in  cases  where  a  membrane  was  present  and 
did  not  show  that  in  this  case  there  was  at  any  time  a  membrane, 
and  no  physician  who  testified  was  able  to  say,  upon  the  evi- 
dence as  to  the  symptoms,  that  defendant  should  have  suspected 
the  presence  of  diphtheria. 

3.  It  being  established  by  the  evidence  in  such  case,  among  other 

things,  that,  in  the  absence  of  a  membrane  or  other  symptoms 
pointing  directly  to  the  presence  of  diphtheria,  antitoxin  should 
not  be  administered;  that  such  symptoms  were  not  present;  that 
the  result  where  antitoxin  is  not  administered  in  the  early  stages 
of  diphtheria  is  uncertain,  and  that  no  one  can  say  in  a  given 
case  what  the  result  would  be  if  antitoxin  were  administered,  a 
finding  by  the  jury  that  the  death  of  the  child  was  caused  by  de- 
fendant's failure  to  exercise  ordinary  care  was  based  upon  mere 
conjecture  and  cannot  stand. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawbencb  W.  Halsey,  Circuit  Judge.  Re- 
versed. 

This  is  an  action  to  recover  damages  for  death  alleged  to 
have  been  caused  by  the  unskilful  and  improper  treatment 
by  the  defendant  of  Helen  Hrubes,  deceased  daughter  of  the 
plaintifiF,  who  died  of  diphtheria.  The  facts  were  these: 
The  defendant,  a  practicing  physician  and  surgeon,  was 
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called  to  attend  the  deceased  child  on  Saturday,  October  12th. 
She  first  complained  of  sickness  on  Friday  afternoon,  Oc- 
tober 11th.  The  only  definite  symptom  was  headache.  She 
was  in  school  on  Friday  morning  but  at  home  in  the  after- 
noon. She  did  not  complain  of  anything  else  and  did  not 
complain  of  sore  throat  at  any  time.  The  defendant  saw 
Helen  at  her  home  on  the  afternoon  of  October  12th,  about 
twenty-four  hours  after  she  began  to  complain.  At  the  time 
of  such  examination  she  complained  of  headache,  and  defend- 
ant found  a  swelling  in  the  back  part  of  the  throat.  There 
was  no  redness,  the  color  was  like  the  rest  of  the  throat,  only 
thickened ;  her  general  appearance  was  favorable  and  she  had 
no  fever.  Helen,  who  was  a  little  over  seven  years  old, 
would  not  hold  still,  and  the  defendant  advised  her  father  to 
bring  her  to  his  oflSce  the  next  morning,  Sunday,  October  13th, 
in  order  that  a  more  thorough  examination  might  be  made. 
At  that  time  the  defendant,  assisted  by  Dr.  Stolz,  adminis- 
tered enough  chloroform  to  relax  the  patient,  and  the  defend- 
ant made  a  careful  examination  of  the  swelling  and  the 
throat  and  found  no  membrane  present  and  discovered  no 
other  symptoms  which  caused  him  to  suspect  the  presence  of 
diphtheria.  Dr.  Stolz,  who  administered  the  anesthetic,  ex- 
amined the  throat,  and  outside  of  a  small  circumscribed  area 
on  the  left  side,  which  he  thought  looked  like  an  abscess  and 
which  might  contain  pus  or  fluid,  there  was  no  swelling  or  any 
sign  of  membrane,  and  no  signs  or  symptoms  of  any  serious 
condition  outside  of  what  appeared  to  be  an  abscess.  The 
condition  of  the  throat  did  not,  in  the  opinion  of  Dr.  Stolz, 
resemble  diphtheria  at  all.  The  patient  returned  to  her 
home  and  the  defendant  did  not  see  her  again  imtil  Tuesday 
evening,  October  15th,  when  he  was  requested  by  the  father 
to  visit  her  again,  which  he  did  at  her  home.  At  that  time 
she  walked  into  the  room  where  he  was  sitting  and  he  made  a 
slight  examination.     She  had  the  same  swelling,  slightly  en- 
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larged ;  there  were  no  local  signs  to  indicate  the  presence  of 
diphtheria.  On  Tuesday  evening  the  swelling  was  more  pro- 
nounced, and  particularly  on  the  outside.  At  that  time  de- 
fendant prescribed  the  use  of  an  ointment  which  is  com- 
monly used  in  treating  mumps,  and  gave  no  other  treatment 
He  did  not  see  the  child  again,  and  she  died  without  further 
treatment  or  examination  the  next  day,  Wednesday,  at  11 
a.  m.  At  the  time  of  her  death  she  was  unconscious,  in  great 
pain,  and  was  bleeding  from  her  mouth  and  nose  and  catching 
for  breath.  After  consultation  with  the  health  authorities  of 
the  city  of  Milwaukee,  Dr.  Faber  signed  a  death  certificate 
stating  the  cause  of  death  to  be  diphtheria.  The  evidence 
does  not  show  how  this  conclusion  was  arrived  at,  whether  by 
post-mortem  examination  or  otherwise,  and  it  was  conceded 
upon  the  trial  that  the  child  died  of  diphtheria.  Three  physi- 
cians besides  the  defendant  testified  as  to  the  symptoms,  diag- 
nosis, and  treatment  of  diphtheria,  and  the  case  was  submitted 
to  the  jury  upon  a  special  verdict 

The  jury  found  (1)  that  the  defendant  failed  to  exercise 
ordinary  care  in  diagnosing  or  treating  the  deceased,  Helen 
Hrubes;  (2)  that  such  failure  on  the  part  of  the  defendant  to 
exercise  ordinary  care  caused  the  death  of  Helen  Hrubes; 
(3)  that  the  defendant  did  not  advise  the  plaintiff  on  Sunday, 
October  13th,  to  get  a  physician  other  than  himself  to  treat 
the  child;  (4)  that  defendant  did  not  make  known  to  the 
plaintiff  that  he  did  not  want  to  take  cases  requiring  visits  or 
treatment  outside  of  his  oflSce;  (6)  that  the  damages  result- 
ing from  the  death  were  $800.  The  plaintiff  had  judgment, 
which  was  affirmed  by  the  circuit  court  for  Milwaukee  county 
on  appeal,  and  from  the  judgment  of  the  circuit  court  this  ap- 
peal is  brought 

For  the  appellant  there  were  briefs  by  Lines,  Spooner,  Ellis 
&  Quarles,  and  oral  argument  by  Leo  Mann. 

F.  F.  Oroelle,  for  the  respondent 
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RosENBERRY,  J.  The  defendant  moved  for  judgment  not- 
withstanding the  verdict,  and  assigns  as  error  the  refusal  of 
the  trial  court  to  grant  such  motion  and  bases  his  argument 
in  support  thereof  upon  two  propositions : 

(1)  There  is  no  evidence  of  any  want  of  ordinary  care  and 
skill  on  the  part  of  the  defendant  in  the  diagnosis  and  treat- 
ment of  the  deceased  child. 

(2)  There  is  no  proof  that  the  failure  to  administer  anti- 
toxin, concededly  the  proper  treatment,  was  the  cause  of 
the  child's  death. 

There  was  no  substantial  variation  in  the  testimony  of  the 
physicians  as  to  the  symptoms  of  diphtheria  and  that  the 
treatment  thereof  when  its  presence  is  established  requires 
the  administration  of  antitoxin.  Summarizing  the  testimony 
of  the  physicians,  the  following  appear  to  be  the  usual  and 
ordinary  symptoms  of  diphtheria :  It  may  develop  four  or  five 
days  before  death ;  it  sometimes  develops  within  twelve  hours 
of  death,  and  death  sometimes  occurs  at  a  considerable  inter- 
val of  time  after  the  patient  has  apparently  recovered.  It 
usually  commences  with  a  sore  throat,  general  lassitude  or 
tired  feeling,  rise  of  temperature,  although  fever  is  sometimes 
absent,  and  a  swelling  of  the  involved  parts,  although  in  some 
cases  the  swelling  is  very  slight  It  is  ordinarily  located  in 
the  mucous  membrane  of  the  throat,  sometimes  in  the  nose, 
sometimes  in  the  larynx,  and  sometimes  all  three  places  are 
involved.  A  white  membrane  is  usually  formed  over  the  in- 
volved area  within  twenty-four  to  forty-eight  hours,  depend- 
ing on  the  activity  of  the  disease.  In  making  a  diagnosis  of 
a  suspected  case  of  tonsillar  diphtheria,  the  physician  would 
make  an  ordinary  examination  under  the  eye  by  looking  into 
the  throat  and  observing  its  condition,  and  if  there  was  a 
membrane  he  would  then  make  or  cause  to  be  made  a  bacteri- 
ological or  miscroscopical  examination  of  the  contents  of  the 
throat.  The  membrane  is  the  danger  signal,  the  characteris- 
tic symptom,  but  is  sometimes  present  in  other  diseases,  not- 
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ably  follicular  tonsillitis,  and  in  order  to  determine  whether 
or  not  a  patient  is  suffering  from  diphtheria  a  bacteriological 
or  microscopical  examination  should  be  made,  which  will  de- 
termine the  character  of  the  disease.  In  some  cases  a  physi- 
cian having  and  exercising  the  highest  degree  of  skill  might 
still  err  in  his  diagnosis.  As  soon  as  the  diagnosis  of  diph- 
theria is  made,  the  use  of  antitoxin  should  be  resorted  to,  it 
being  injected  under  the  skin,  and  the  involved  area  is  treated 
locally  by  the  use  of  antiseptics. 

It  appears  from  the  evidence  that  if  antitoxin  is  admin- 
istered promptly,  that  is,  within  twelve  to  twenty-four  hours 
from  the  time  the  patient  comes  down  with  the  disease,  ninety- 
six  to  ninety-seven  cases  out  of  one  hundred  recover ;  that  if 
it  is  administered  later  during  the  progress  of  the  disease  the 
results  are  uncertain ;  that  in  cases  of  diphtheria  where  anti- 
toxin is  not  administered,  from  fifty  to  sixty  out  of  one  hun- 
dred recover.  No  physician  can  say  with  a  reasonable  de- 
gree of  certainty  that  the  use  of  antitoxin  will  produce  recov- 
ery in  any  given  case;  it  might  work  out  in  one  case  and  not 
work  out  in  another.  So  that  it  cannot  be  said  in  any  given 
case  that  a  recovery  would  have  been  certain  had  antitoxin 
been  used. 

The  physicians  agreed  that  it  was  not  usual  and  customary 
practice  to  have  a  bacteriological  or  microscopical  examina- 
tion made  except  in  cases  where  a  membrane  developed,  and 
no  physician  was  able  to  say,  upon  the  testimony  in  this  case 
as  to  the  symptoms  of  the  deceased  child,  that  the  defendant 
should  have  suspected  the  presence  of  diphtheria,  there  being 
no  complaint  as  to  sore  throat,  although  she  had  a  sore  throat, 
no  complaint  as  to  backache,  tiredness,  and  no  membrane 
present,  and  no  temperature. 

The  case  was.  submitted  to  the  jury  apparently  upon  the 
theory  that,  it  being  an  admitted  fact  that  the  child  died  of 
diphtheria  and  it  being  established  that  a  bacteriological  or 
microscopical  examination  of  the  contents  of  the  throat  will 
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determine  the  presence  or  absence  of  the  disease  in  a  given 
case,  and  it  appearing  that  the  defendant  had  not  caused  such 
examination  to  be  made,  the  jury  might  say  whether  or  not  he 
had  exercised  ordinary  care  in  his  endeavor  to  discover  the 
child's  ailment.  This  wholly  ignores  the  standard  of  care 
and  skill  which  the  defendant  waa  obliged  to  exercise.  The 
law  upon  this  question  is  plain  and  elementary  and  has  been 
many  times  declared  by  this  court : 

'^The  general  rule  of  law  is  that  a  physician  or  surgeon,  or 
one  who  holds  himself  out  as  such,  whether  duly  licensed  or 
not,  when  he  accepts  an  employment  to  treat  a  patient  pro- 
fessionally, must  exercise  such  reasonable  care  and  skill  in 
that  behalf  as  is  usually  possessed  and  exercised  by  physi- 
cians or  surgeons  in  good  standing,  of  the  same  system  or 
school  of  practice,  in  the  vicinity  or  locality  of  his  practice, 
having  due  r^ard  to  the  advanced  state  of  medical  or  sur- 
gical science  at  the  time.  This  rule  is  elementary.  It  has 
its  foundation  in  most  persuasive  considerations  of  public 
policy.  Its  purpose  is  to  protect  the  health  and  lives  of  the 
public,  particularly  of  the  weak  or  credulous,  the  ignorant  or 
unwary,  from  the  unskilfulness  or  negligence  of  medical  prac- 
titioners, by  holding  such  practitioners  liable  to  respond  in 
damages  for  the  results  of  their  unskilfulness  or  negligence." 
Nelson  v.  Harrington,  72  Wis.  591,  597,  40  N.  W.  228;  af- 
firmed, Wurdemann  v.  Barnes,  92  Wis.  206,  66  N.  W.  Ill ; 
Marchand  v.  Bellin,  158  Wis.  184,  147  N.  W.  1033. 

It  appeared  without  dispute  that  it  is  not  usual  or  custom- 
ary for  physicians  to  cause  bacteriological  or  miscroscopical 
examinations  of  the  contents  of  the  throat  to  be  made  except 
in  cases  where  a  membrane  is  present.  There  is  not  a  par- 
ticle of  evidence  to  show  that  there  was  at  any  time  any  mem- 
brane present  in  the  throat  of  the  deceased  child,  and,  it  ap- 
pearing without  dispute  that  some  cases  baffle  the  most  skilful 
diagnosticians,  the  case  at  bar  may  have  been  such  a  case,  in 
which  event  the  defendant  cannot  be  held  liable  for  his  fail- 
ure to  make  a  correct  diagnosis  and  consequent  failure  to 
properly  treat  the  patient     The  laW  does  not  require  impos- 
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sibilities,  or  even  the  exercise  of  the  very  highest  degree  of 
skill  or  the  utmost  care,  but  only  such  reasonable  care  and 
skill  as  is  usually  possessed  by  physicians  of  the  same  school 
in  the  locality.  The  presence  of  the  membrane  not  being  es- 
tablished, there  is  no  evidence  in  this  case  upon  which  the 
jury  could  base  a  verdict  finding  that  defendant  did  not  ex- 
ercise ordinary  care. 

The  jury  found  that  the  failure  of  the  defendant  to  exer- 
cise ordinary  care  was  the  proximate  cause  of  the  death  of  the 
child.  We  have  carefully  examined  all  the  evidence  in  the 
case,  and  there  is  no  evidence  which  shows  or  tends  to  show 
that  the  exercise  of  ordinary  care  and  skill  by  the  defendant 
in  this  case  would  have  prevented  the  child's  deatL  The 
medical  testimony  shows  conclusively  that  the  result  where 
antitoxin  is  not  administered  in  the  early  stages  of  diphtheria 
is  uncertain,  and  that  no  one  can  say  in  a  given  case  what  the 
result  would  be  if  antitoxin  were  administered.  It  appears 
without  dispute  that  the  defendant  made  a  careful  and  thor- 
ough examination  of  the  child  more  than  twenty-four  hours 
after  her  illness  began,  in  which  he  was  assisted  by  another 
physician,  and  that  in  order  to  make  the  examination  thor- 
ough and  complete  the  ehVi  was  given  an  anesthetic  and  the 
cavity  of  the  throat  thoroughly  explored  and  that  at  that  time 
there  was  no  membrane  present,  and  according  to  the  evi- 
dence a  microscopic  or  bacteriological  examination  was  not 
indicated.  It  is  further  undisputed  that  the  defendant  ex- 
amined the  child  on  Tuesday  evening,  the  night  before  her 
death,  and  at  that  time  there  was  no  membrane  present  in  the 
throat  The  physicians  further  agreed  that,  in  the  absence 
of  a  membrane  or  other  symptoms  pointing  directly  to  the 
presence  of  the  disease,  antitoxin  should  not  be  administered. 
The  other  symptoms  were  not  present  in  this  case.  The  ver- 
dict of  the  jury  to  the  eflFect  that  *  the  failure  of  the  de- 
fendant to  exercise  ordinary  care  and  skill  resulted  in  the 
death  of  the  child  is  a  mere  conjecture  and  has  no  founda- 
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tion,  substantial  or  otherwise,  in  the  evidence.  "Verdicts 
cannot  rest  in  mere  conjecture."  Samuhki  v.  Menasha  P, 
Co.  147  Wis.  285,  133  N.  W.  142.  It  follows  that  the  mo- 
tion for  judgment  notwithstanding  the  verdict  should  have 
been  granted  by  the  civil  court. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  the  cir- 
cuit court  to  enter  judgment  for  the  defendant  dismissing  the 
plaintiff's  complaint  on  the  merits. 


Gbebn,  Respondent,  vs.  Somers,  Appellant. 

March  IS—April  11,  1916. 

Master  and  servant:  Wrongful  discharge:  Remedy  of  servant:  Grounds 
for  discharge:  Insubordination:  Questions  for  jury:  Appeal:  Di- 
rection of  final  judgment. 

1.  Where  an  employee  is  wrongfully  discharged,  having  been  paid  in 

full  up  to  that  time,  his  remedy  is  by  action  for  damages  for 
breach  of  the  contract  of  employment  and  not  by  action  for 
wages  under  the  contract. 

2.  An  employer  has  the  right  to  give  all  lawful  and  reasonable  com- 

mands deemed  by  him  necessary  to  the  proper  management  of  his 
business,  and  the  employee's  duty  is  to  obey  such  commands 
where  there  is  nothing  in  the  contract  of  employment  to  relieve 
him  from  such  duty. 

8.  Any  inexcusable  and  substantial  insubordination  on  the  part  of 
an  employee,  or  wilful  refusal  to  obey  such  commands  amounting 
to  insubordination,  is  good  ground  for  discharge;  but  whether  a 
mere  breach  of  duty — it  being  in  dispute  whether  wrong  was  in- 
tended or  injury  inflicted — is  good  ground  for  discharge,  is  a 
question  for  the  jury. 

4.  Where  the  facts  are  undisputed  and  it  is  certain  that  the  disobedi- 
ence is  wilful  and  contumacious,  it  may  be  the  duty  of  the  court 
to  determine  as  matter  of  law  that  the  commands  given  were 
lawful  and  reasonable  and  the  refusal  to  obey  inexcusable;  and 
if  such  be  the  case  there  is  no  question  for  the  jury. 

6.  Commands,  given  by  his  employer  to  the  general  manager  of  a 
hotel,  to  appoint  an  assistant  manager,  to  have  the  storekeeper 
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make  all  purchases,  to  close  the  hotel  laundry*  &nd  to  discharge 
the  help  privately  employed,  are  held  as  matter  of  law  to  have 
1)een  lawful  and  reasonable  commands  which  the  manager  wil- 
fully and  inexcusably  refused  to  obey;  and  the  discharge  of  the 
manager  because  of  such  refusal  was  lawful. 
6.  In  an  action  based  on  alleged  wrongful  discharge  of  an  employee, 
the  issue  having  been  fully  litigated  and  the  testimony  being  all 
before  this  court,  which  holds  that  on  the  admitted  facts  the  dis- 
charge was  lawful,  no  new  trial  is  necessary  or  proper,  and  final 
judgment  for  the  defendant  is  ordered. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee comity :  F.  C.  Eschweiler,  Circuit  Judge.     Reversed, 

Action  to  recover  one  month's  salary  and  living  expenses 
claimed  to  be  due  the  plaintiff  under  a  written  contract.  The 
contract  was  made  October  1,  1913,  and  by  its  terms  the  de- 
fendant employed  the  plaintiff  as  "general  manager  of  the 
Plankinton  House"  in  Milwaukee  for  the  period  of  two  years 
from  that  date  at  a  salary  of  $7,500  per  annum,  payable  in 
equal  monthly  instalments  at  the  end  of  each  month;  the 
plaintiff  being  allowed  to  retain  and  occupy  certain  quarters 
in  the  hotel,  then  occupied  by  himself  and  family,  so  long  as 
the  hotel  should  remain  open,  and  in  case  of  the  demolition  of 
the  hotel  the  plaintiff  to  be  allowed  and  paid  at  the  end  of 
each  month  the  necessary  living  expenses  of  himself  and  fam- 
ily, not  exceeding  $300  per  month,  until  other  suitable  quar- 
ters should  be  furnished  him.  The  duties  of  the  plaintiff  as 
manager  were  not  defined  by  the  contract  any  further  than 
they  may  be  said  to  be  defined  by  the  use  of  the  words  "gen- 
eral manager."  The  plaintiff  was  discharged  and  ceased  to 
act  as  manager  July  1,  1914,  and  this  action  is  to  recover  his 
salary  and  living  expenses  for  the  month  of  July,  1914.  The 
defendant  justified  the  discharge  by  reason  of  plaintiff's  wil- 
ful refusal  to  carry  out  the  defendant's  orders  and  instruc- 
tions as  to  the  management  of  the  house. 

The  facts  were  not  seriously  in  dispute.  At  some  time 
prior  to  the  making  of  the  agreement  in  suit  the  defendant 
obtained  a  ninety-nine-year  lease  of  the  hotel  property  from 
Vol.  163  —  7 
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the  owners,  the  trustees  of  the  estate  of  John  Plankinton,  and 
took  possession  thereof  under  such  lease.  The  plaintiflE  was 
at  that  time  the  manager  of  the  hotel  under  the  trustees  and 
so  continued  until  the  execution  of  the  contract  hereinbefore 
set  forth,  after  which  he  remained  as  manager  under  the  con- 
tract aforesaid.  Mr.  George  Harvey  was  the  defendant's 
personal  representative  in  complete  charge  and  control  of  his 
interests  in  Milwaukee  (which  included  other  real  property 
besides  the  hotel)  and  remained  such  representative  until 
about  May  1,  1914,  when  he  was  succeeded  by  his  brother, 
H.  B.  Harvey.  The  hotel  had  then  been  running  at  a  loss  of 
from  $5,000  to  $8,000  a  month  for  some  months  and  the  de- 
fendant wished  to  curtail  expenses  and  stop  the  loss  if  pos- 
sible. The  fact  that  the  hotel  was  expected  to  be  torn  down, 
in  the  near  future  to  make  way  for  a  new  building  had  a  bad 
effect  on  the  patronage  of  the  house.  H.  B.  Harvey  had 
various  conferences  with  the  plaintiff  during  the  month  of 
May  with  regard  to  the  management  of  the  hotel  and  as  to 
certain  proposed  retrenchments.  They  could  not  agree  as 
to  many  things.  On  May  28th  Harvey  commenced  issuing 
to  the  plaintiff  written  orders,  the  first  one  being  an  order  to 
operate  the  hotel  on  both  American  and  European  plans. 
This  was  carried  out  by  Oreen  and  other  orders  followed. 
Mr.  Oreen  objected  that  he  had  no  evidence  of  Mr.  Harvey's 
authority  to  represent  the  owners.  Proof  of  Harvey's  au- 
thority to  represent  the  defendant  being  furnished,  the  dis- 
agreements still  continued  through  the  month  of  May.  Out 
of  some  thirty  or  forty  orders  issued  by  Harvey  the  plaintiff 
absolutely  refused  to  obey  the  following:  (1)  An  order  to  ap- 
point an  assistant  manager  and  issue  all  orders  through  him ; 
(2)  an  order  that  he  (plaintiff)  should,  when  he  was  about 
to  be  absent  from  the  hotel,  leave  a  notification  of  the  same  on 
the  books  of  the  hotel  naming  the  hours  of  leaving  and  re- 
turning; (3)  an  order  directing  the  discharge  of  certain  help 
retained  by  the  plaintiff  and  his  family  and  paid  from  the 
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hotel  funds;  (4)  an  order  directing  that  all  purchases  be 
made  by  the  steward,  who  was  at  that  time  purchasing  the  food- 
stuffs but  not  the  wines,  liquors,  and  replacements;  (5)  an 
order  directing  that  the  hotel  laundry  be  closed;  (6)  an  order 
directing  that  one  Blennerhasset,  plaintiff's  uncle  by  mar- 
riage, who  was  living  at  the  hotel,  register  as  a  guest  and  pay 
his  board;  and  (7)  an  order  that  the  upholsterer  employed  by 
the  hotel  be  discharged.  The  plaintiff  having  finally  refused 
to  obey  any  of  these  last  named  orders  on  June  30th,  he  was 
discharged  on  the  following  day. 

A  motion  to  direct  a  verdict  for  the  defendant  was  over- 
ruled, and,  the  plaintiff  being  required  to  elect  whether  the 
action  was  on  the  contract  for  a  specific  month's  salary  or 
for  breach  of  the  contract,  elected  that  the  action  was  on  the 
contract  for  the  month's  salary.  Thereupon  the  cause  was 
submitted  to  a  jury,  which  returned  a  general  verdict  for  the 
plaintiff  for  $625.  Judgment  being  entered  for  the  plaintiff 
on  this  verdict  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  QuarUs,  Spence  & 
Qmrles,  attorneys,  and  /.  A.  Fish,  of  counsel,  and  oral  argu- 
ment bv  Mr.  Fish. 

Paul  D.  Durant,  for  the  respondent 

WiNSLow,  C.  J.     In  this  case  it  is  held : 

1.  Where  an  employee  is  wrongfully  discharged,  having 
been  paid  in  full  up  to  that  time,  his  remedy  is  by  action  for 
damages  for  breach  of  the  contract  of  employment  and  not  by 
action  for  wages  under  the  contract.  Kennedy  v.  South 
Shore  L.  Co.  102  Wis.  284,  78  N.  W.  567;  Omstein  v.  Yahr 
dLangeD.  Co.  119  Wis.  429,  96  N.  W.  826. 

2.  An  employer  has  the  right  to  give  all  lawful  and  reason- 
able commands  deemed  by  him  necessary  to  the  proper  man- 
agement of  his  business,  and  the  employee's  duty  is  to  obey 
such  commands  where  there  is  nothing  in  the  contract  of  em- 
ployment to  relieve  him  from  such  duty. 
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3.  Any  inexcusable  and  substantial  insubordination  on  the 
part  of  an  employee  or  wilful  refusal  to  obey  such  commands 
amounting  to  insubordination,  is  good  ground  for  discharge. 
Thomas  v.  Beaver  Dam  M.  Co.  157  Wis.  427,  147  N.  W. 
364;  26  Cyc  992.  Such  a  case  is  to  be  distinguished  from  a 
case  where  there  has  been  a  mere  breach  of  duty,  it  being  in 
dispute  whether  wrong  was  intended  or  injury  inflicted,  in 
which  latter  case  it  is  a  question  for  the  jury  whether  such 
breach  is  good  ground  for  discharge.  Schumaker  v.  Heine- 
munn,  99  Wis.  251,  74  N.  W.  785. 

4.  Where  the  facts  are  undisputed  as  in  the  present  case 
and  it  is  certain  that  the  disobedience  is  wilful  and  contuma- 
cious, it  may  be  the  duty  of  the  court  to  determine  as  matter 
of  law  that  the  commands  given  were  lawful  and  reasonable 
and  the  refusal  to  obey  inexcusable,  and  if  such  be  the  case 
there  is  no  question  for  the  jury.  Thomas  v.  Beaver  Dam 
M.  Co.,  supra;  Jerome  v.  Queen  City  C.  Co.  163  N.  Y.  351, 
57  K  E.  485. 

5.  In  the  present  case  it  is  held  as  matter  of  law  that  there 
were  several  lawful  and  reasonable  commands  given  by  the 
employer  which  the  employee  wilfully  and  inexcusably  re- 
fused to  obey,  and  among  these  were  the  commands  (1)  to 
appoint  an  assistant  manager,  (2)  to  have  the  storekeeper 
make  all  purchases,  (3)  to  close  the  hotel  laundry,  (4)  to 
discharge  the  help  privately  employed,  and  perhaps  others. 

6.  Under  the  admitted  facts  the  discharge  was  lawful,  and 
a  verdict  for  the  defendant  should  have  been  directed  whether 
the  action  be  regarded  as  an  action  for  wages  on  the  contract 
or  an  action  for  damages  for  breach  of  the  contract 

7.  The  testimony  on  the  subject  being  all  before  the  court 
and  the  issue  as  to  the  lawfulness  of  the  discharge  having  been 
fully  litigated,  no  new  trial  is  necessary  or  proper.  Final 
judgment  should  now  be  ordered. 

By  the  Court. — ^Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  for  the  defendant  notwith- 
standing the  verdict 
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State  ex  eel.  Pabst  Brewing  Company,  Respondent,  vs. 
KoTECKi,  City  Comptroller,  Appellant 

March  16— April  11,  1916. 

Taxatton:  Dauhle  osMeMsment  due  to  clerical  error:  Payment,  when 
not  voluntary:  Recovery  of  illegal  tax. 

1.  Where,  after  a  taxpayer  had  examined  the  assessment  roll  and 

found  it  to  be  correct  as  to  certain  items  of  his  property,  the  as- 
sessor re-entered  those  items  under  other  heads  and  by  a  purely 
clerical  error  omitted  to  strike  out  the  original  entries,  thus  mak- 
ing a  double  assessment  of  such  items,  the  taxpayer  was  not 
chargeable  with  constructive  notice  of  such  mistake  so  as  to 
make  his  payment  of  the  excessive  tax  a  voluntary  payment; 
and  he  had  a  legal  right  to  have  the  excess  refunded,  which  might 
be  enforced  under  sec.  1164,  Stats. 

2.  Taxpayers  may  assume  the  correctness  of  the  entries  and  the  com- 

putation made  in  extending  their  taxes  on  the  roll,  and  of  the 
statements  made  to  them  at  the  time  of  payment,  and  are  not 
bound  before  making  payment  to  search  the  books  to  ascertain 
the  facts. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
countv:  W.  J.  Tcrxeb,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  an  order  overruling  the  defendant's 
motion  to  quash  an  alternative  writ  of  mandamus  directing 
the  city  comptroller  to  countersign  the  city's  order  in  plaint- 
iffs favor  for  $8,739.32  as  required  by  a  resolution  of  the 
common  council  of  the  city. 

The  relation  states  the  following  facts:  In  June,  1913,  the 
plaintiff  furnished  to  the  proper  assessor  a  statement  of  its 
taxable  property  in  the  Second  ward  of  the  city.  This  state- 
ment contained  an  item  of  $300,000  for  machinery,  brewing 
vats,  and  tanks,  excepting  some  machinery  and  boilers,  and 
an  item  of  $182,516  for  bottles,  boxes,  corks,  and  caps.  The 
assessor  inserted  these  two  items  on  the  assessment  roll  as 
personal  property.  The  plaintiff,  prior  to  the  meeting  of  the 
hoard  of  review,  examined  the  assessment  roll  and  found  these 
items  thereon.     On  the  day  before  the  adjournment  of  the 
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board  of  review  the  assessor  determined  that  these  two  items 
were  not  entered  on  the  roll  in  proper  form  and  decided  that 
the  item  of  $300,000  should  be  assessed  as  real  estate  and  en- 
tered the  items  on  the  roll  as  a  real-estale  assessment,  and 
that  the  item  of  $182,516  should  be  included  in  a  category 
of  personal  property  assessment  other  than  the  one  in  which 
it  had  been  entered,  and  assessed  and  transferred  the  item  to 
another  category  of  personal  property.  But  the  assessor 
omitted  to  strike  the  two  items  from  the  roll  where  they  had 
been  originally  entered,  which  resulted  in  having  each  item 
entered  on  the  roll  twice  and  in  having  each  item  twice  in- 
cluded in  the  assessment  and  levy  of  the  tax.  The  plaintiff 
had  no  notice  of  this  clerical  mistake  in  making  up  the  as- 
sessment roll  and  paid  the  tax  on  the  double  assessments  in- 
cluded in  its  tax  bill. 

In  August,  1914,  the  error  was  discovered,  and  the  plaint- 
iff, under  ch.  478,  Laws  1918,  immediately  petitioned  the 
common  council  upon  these  facts  for  a  refund  of  $8,739.32, 
the  excess  amount  it  was  required  to  pay  on  account  of  the 
double  assessments.  This  petition  was  referred  to  commit- 
tees as  required  by  the  procedure  of  the  common  council  and 
was  properly  reported  to  the  common  council  and  was,  on 
December  21,  1914,  adopted  by  the  common  council,  allowing 
the  claim  as  a  just  and  proper  refund  for  unlawful  taxes  and 
directing  that  this  amount  be  included  by  the  board  of  esti- 
mates in  the  budget  for  1915.  The  resolution  was  approved 
by  the  mayor  on  December  28,  1914. 

On  March  29,  1915,  a  resolution  was  presented  to  the  com- 
mon council  reciting  the  previous  steps  taken  in  the  matter 
and  providing  that  the  proper  city  oflScers  draw  an  order  of 
the  city  for  $8,739.32,  payable  to  the  plaintiff,  as  a  refund  of 
such  unlawful  tax  and  that  the  amount  be  charged  to  the 
proper  city  fund.  This  resolution  was  duly  referred,  prop- 
erly audited  as  a  claim  by  the  defendant  as  comptroller,  and 
reported  to  and  passed  by  the  common  council  and  approved 
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by  the  mayor  on  May  28,  1915.  The  city  clerk  drew  the 
order  as  directed  by  the  resolution  and  presented  it  with  the 
resolution  to  the  defendant  Kotecki,  as  comptroller,  who  re- 
fuses to  audit  the  resolution  and  countersign  the  city  order 
for  the  refund.  The  petition  alleges  that  at  the  time  the  last 
resolution  was  adopted  and  approved  the  city  had  funds  in  its 
possession,  not  otherwise  appropriated,  for  the  payment  of 
this  refimd  to  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  Daniel  W.  Hoan, 
city  attorney,  and  Clifton  Williams,  first  assistant  city  attor- 
ney, and  oral  argument  by  Mr.  Williams. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence  & 
Quarles,  attorneys,  and  I.  A.  Fish,  of  counsel,  and  oral  argu- 
ment by  Mr.  Fish. 

'  SiEBECKER,  J.     Sec  1164,  Stats.,  makes  provision  for  the 
filing  of  a  claim  against  a  city  by  a  taxpayer  who  is  ag- 
grieved by  the  levy  and  collection  of  any  unlawful  tax  as- 
sessed against  him.     It  also  authorizes  the  common  council, 
if  the  tax  for  which  claim  is  made  is  unlawful  and  the  condi- 
tions prescribed  by  law  for  the  recovery  of  illegal  taxes  have 
been  complied  with,  to  allow  such  claim,  and  provides  that 
the  treasurer  shall  pay  the  amount  of  the  claim  allowed  as 
excessive  and  illegal.     The  allegations  of  fact  in  the  relation 
show  that  the  common  council  took  the  usual  and  required 
steps  for  allowance  of  claims  and  that  the  city  has  the  neces- 
sary funds  on  hand  to  pay  it     It  is  clear  that  the  common 
conneil  acquired  jurisdiction  of  the  matter.     It  is  contended 
that  the  defendant  is  justified  in  his  refusal  to  audit  the 
claim  and  to  countersign  the  city  order  upon  the  ground  that 
the  plaintiff  voluntarily  paid  this  tax.     It  is  urged  that  the 
plaintiflF  at  the  time  of  payment  had  either  actual  or  con- 
structive notice  of  the  mistake  of  the  city  oflScers  in  making 
^p  the  assessment  roll  and  in  levying  and  collecting  the  tax. 
The  facts  alleged  show  that  the  plaintiff  had  no  actual  notice 
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of  the  mistake,  nor  do  the  facts  alleged  permit  of  charging 
plaintiff  with  constructive  notice  of  the  mistake.  It  is  ob- 
vious that  the  excessive  tax  was  the  result  of  a  purely  clerical 
error  of  the  assessor,  who  had  no  intention  to  insert  these  two 
items  twice  each  on  the  assessment  roll.  The  plaintiff  relied 
on  the  roll  as  found  upon  examination  before  the  assessor  at- 
tempted to  change  it  and  had  a  right  to  presume  that  it  was 
not  changed  thereafter.  The  claim  that  plaintiff  must  act  at 
its  risk  in  assuming  the  correctness  of  the  computation  made 
by  the  taxing  oflScers  in  extending  the  amounts  of  its  tax  on 
the  tax  roll  is  not  well  founded.  It  would  be  a  most  unjust 
imposition  on  taxpayers  to  require  of  them  to  search  the  books 
to  ascertain  the  correctness  of  the  entries  and  the  computation 
made  in  extending  the  tax  on  the  roll  and  in  making  state- 
ments to  taxpayers  at  the  time  of  payment.  Harrison  v.  Mil- 
waukee, 49  Wis.  247,  5  N.  W.  326;  Oould  v.  Sullivan,  84 
Wis.  659,  54  N.  W.  1013;  Oould  v.  Killen,  162  Wis.  197,  139 
N.  W.  758 ;  Dolman  v.  Pitt,  109  Mo.  App.  133,  82  S.  W.  1111. 
It  is  clear  that  plaintiff  paid  this  unlawful  tax  bill  without 
any  notice  of  the  mistake.  The  facts  alleged  show  clearly 
that  the  payment  of  this  amount  was  the  result  of  a  mis- 
take of  fact  due  to  an  error  committed  by  the  city  officers,  and 
plaintiff's  payment  thereof  as  a  lawful  tax  constitutes,  under 
the  circumstances,  a  fraud,  which  entitles  plaintiff  to  recover. 
The  language  of  the  court  in  the  case  of  Pacific  Coast  Co.  v, 
^yells,  134  Cal.  471,  66  Pac.  657,  characterizes  the  transac- 
tion in  apt  terms :  "It  was  an  assessment  made  by  the  assessor 
in  changing  the  footings  of  petitioner's  assessment.  It  was 
paid  without  consideration,  and  the  city  and  county  have  no 
right  to  it.  Petitioner  has  paid  all  its  just  taxes,  and  this 
sum  in  addition.  .  .  .  The  board  of  supervisors  [here  the 
common  council],  representing  the  county  [here  the  city], 
after  investigation,  made  an  order  to  correct  it.  .  .  .  It 
surely  would  be  in  violation  of  honesty  and  fair  dealing"  for 
the  city  to  keep  it     The  plaintiff  has  a  legal  right  to  have 
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this  amount  refunded,  which  is  made  enforceable  by  action 
under  the  provisions  of  sec.  1164,  Stats. 

It  is  considered  there  is  no  merit  to  the  following  claims 
that  the  court  erred  in  refusing  to  quash  the  writ  on  these 
grounds :  (a)  that  the  report  of  the  committee  was  not  properly 
signed  or  countersigned  by  the  comptroller;  (b)  that  there 
were  no  funds  on  hand  out  of  which  to  pay  the  order — the 
facts  allege  to  the  contrary ;  (c)  that  plaintiff  was  guilty  of 
laches — the  allegations  show  plaintiff  acted  diligently;  and 
(d)  that  the  comptroller  is  presimiptively  acting  under  the 
advice  of  the  city  attorney. 

The  statute  provides  that  "Every  such  claim  shall  be  filed ; 
and  every  action  to  recover  any  money  so  paid  shall  be  brought 
within  one  year  after  such  payment  and  not  thereafter." 
The  allegations  of  fact  in  the  relation  show  plainly  that  the 
plaintiff  proceeded  properly  within  the  year  and  fulfilled  the 
calls  of  the  statute. 

By  the  Court, — The  order  appealed  from  is  affirmed. 


Leshin  and  another.  Respondents,  vs.  Routt,  Appellant. 
March  16—ApHl  11,  1916. 

fraudulent  representations:  Findings:  Evidence:  Landlord  and  ten- 
ant: Covenant  against  subletting:  Waiver  by  lessor:  Lease  con- 
strued, 

t  In  an  action  to  recover  damages  caused  by  fraudulent  representa- 
tions, a  finding  by  the  trial  court  that  defendant,  the  lessee  of  a 
store  building  under  a  lease  providing  that  he  should  not  sublet 
the  premises  without  written  consent  of  the  lessor,  fraudulently 
stated  to  plaintiffs  that  he  had  the  legal  right  and  authority  to 
lease  the  premises  to  them  and  had  obtained  the  written  consent 
of  the  owner  so  to  do,  is  held  to  be  sustained  by  the  evidence. 

2.  Where,  after  defendant  had  leased  said  building  to  plaintiffs  for 
the  remainder  of  his  own  term,  the  lessor  at  all  times  received 
the  rent  from  defendant  and,  after  learning  that  plaintiffs  were 
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not  connected  in  business  with  defendant  but  claimed  to  be  his 
lessees,  notified  them  that  the  lease  to  them  was  without  her 
consent  and  that  they  occupied  the  premises  at  her  will,  there 
was  no  waiver  of  her  right  to  re-enter  which  would  entitle  plaint- 
iffs to  remain  in  possession  as  her  tenants  under  the  lease  to  de- 
fendant. 
3.  Provisions  in  the  lease  from  defendant  to  plaintiffs  making  it  sub- 
ject to  all  the  terms  and  conditions  of  the  lease  to  defendant,  and 
that  it  should  be  canceled  and  of  no  effect  whenever  defendant's 
rights  as  tenant  of  the  owner  should  cease  for  any  cause,  meant 
that  plaintiffs  took  the  lease  on  the  terms  contained  in  the  lease 
to  defendant,  with  the  clause  against  subletting  eliminated  by 
written  consent  of  the  owner. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Af- 
firmed. 

Action  to  recover  damages  based  upon  fraudulent  represen- 
tations. The  action  was  commenced  and  tried  in  the  civil 
court  of  Milwaukee  county,  and  the  court  found  the  facts  in 
favor  of  the  plaintiffs.  Upon  appeal  to  the  circuit  court  the 
case  was  tried  and  the  following  findings  of  fact  and  conclu- 
sions of  law  made: 

The  plaintiffs  were  copartners,  as  alleged  in  the  com- 
plaint; that  on  and  prior  to  the  27th  day  of  September,  1911, 
the  defendant  was  in  possession  of  the  lower  floor  and  base- 
ment of  the  building  known  and  /described  as  No.  331  Third 
street,  in  the  city  and  county  of  Milwaukee,  Wisconsin ;  that 
said  defendant  was  in  possession  of  said  premises  under  and 
by  virtue  of  a  lease  executed  by  the  owner  of  said  premises, 
one  Jennie  Blinkenstine,  to  the  said  defendant  for  a  term  of 
years  beginning  June  1,  1911,  and  ending  May  15,  1914; 
that  said  lease  between  defendant  and  said  Jennie  Blinken- 
stine contained  the  following  clause :  "And  the  said  lessee  does 
covenant  and  agree  not  to  assign  or  underlet  the  said  prem- 
ises, or  any  part  thereof,  or  otherwise  part  with  this  indenture 
or  the  premises  hereby  leased,  or  any  part  thereof,  to  any 
person  or  persons  whatever,  without  the  consent  thereto  in 
writing  of  said  lessor,  her  representatives  or  assigns,  first 
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had  and  obtained  in  writing  thereto;"  that  on  thj9  25th  day 
of  September,  1911,  the  defendant.  Max  Routt,  falsely  and 
fraudulently  stated  to  the  plaintiffs  that  he  had  the  legal 
right  and  authority  to  lease  the  premises  hereinbefore  de- 
scribed to  the  plaintiffs  herein,  and  that  he  had  obtained  the 
consent  in  writing  of  the  owner  of  said  premises,  Jennie 
Blinkenstine,  so  to  do;  that  the  plaintiffs  herein  relied  upon 
the  false  and  fraudulent  statement  of  the  defendant  that  he 
had  obtained  the  consent  to  lease  said  premises  to  the  plaint- 
iffs and  that  he  had  the  right  so  to  do,  and  entered  into  a  lease 
of  said  premises  from  the  27th  day  of  September,  1911,  to 
the  15th  day  of  May,  1914;  that  after  the  plaintiffs  herein 
had  entered  into  possession  of  said  premises  under  their  lease 
with  the  defendant,  the  owner  of  the  building,  Jennie  Blink- 
enstine, notified  these  plaintiffs  that  the  lease  given  to  them 
by  the  defendant  was  without  the  consent  of  the  owner  of  said 
premises,  Jennie  Blinkenstine,  and  that  these  plaintiffs  oc- 
cupied said  premises  at  the  will  of  said  Jennie  Blinkenstine; 
that  because  of  the  uncertainty  of  their  tenure  to  said  prem- 
ises the  plaintiffs  herein  were  not  justified  in  buying  a  stock 
of  goods  adequate  for  the  size  of  said  premises  so  leased ;  that 
because  of  the  uncertainty  of  the  tenure  under  which  they  oc- 
cupied said  premises  and  because  they  could  not  legally  ob- 
tain a  lease  of  said  premises  for  a  definite  period,  the  plaint- 
iffs herein  suffered  loss  in  the  conduct  of  their  business  while 
they  occupied  the  same;  that  it  was  necessary  for  the  plaint- 
iffs to  occupy  the  premises  for  the  length  of  time  they  did  to 
reduce  the  loss  sustained  by  them  to  a  minimum;  that  be- 
cause of  the  false  and  fraudulent  representations  made  by  the 
defendant  to  induce  the  plaintiffs  to  make  the  lease  herein- 
before referred  to,  the  plaintiffs  suffered  loss  during  their 
occupation  of  said  premises  up  to  the  commencement  of  this 
action  in  the  sum  of  $1,000 ;  that  all  the  material  allegations 
hi  plaintiffs'  complaint  as  to  fraud  and  deceit  on  the  part  of 
the  defendant  are  proven  and  true. 
The  court  concluded  that  the  plaintiffs  were  entitled  to 
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judgment  against  the  defendant  for  the  sum  of  $1,000,  with 
interest  from  the  commencement  of  this  action,  to  wit, 
March  21,  1912,  together  with  the  costs  of  this  action  to  be 
taxed.  Judgment  was  entered  accordingly,  from  which  this 
appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Churchill,  Bennett  £ 
Churchill,  and  oral  argument  by  W.  H.  Churchill. 

Henry  J.  Killilea,  ioi  the  respondent 

Kerwin,  J.  Counsel  for  appellant  contends  that  upon  the 
undisputed  facts  the  judgment  below  should  be  reversed. 
This  contention,  as  we  understand  counsel,  is  based  upon  the 
claim  that  the  lessor,  Jennie  Blinkenstine,  on  breach  of  the 
condition  of  the  lease  by  the  lessee,  Routt,  had  the  right  to 
re-enter,  and  that  failure  to  do  so  and  acceptance  of  rent 
operated  as  a  waiver  of  the  forfeiture  and  entitled  the  plaint- 
iffs here  to  remain  in  possession  as  tenants  of  Jennie  Blink- 
enstine under  the  lease  between  said  Jennie  Blinkenstine  and 
defendant,  Routt.  The  trouble  with  this  contention  is  that 
it  is  not  based  upon  undisputed  evidence.  Jennie  Blinken- 
stine at  all  times  received  the  rent  from  her  lessee,  Routt,  and 
claims  that  at  first,  after  possession  was  taken  by  the  plaint- 
iffs, she  did  not  understand  that  they  were  lessees  of  Routt, 
but  thought  that  they  were  in  some  way  connected  in  busi- 
ness with  Routt;  and  the  evidence  further  tends  to  show  that 
after  Jennie  Blinkenstine  learned  that  plaintiffs  claimed  to 
be  lessees  of  Routt  she  notified  them  that  the  lease  to  them  by 
defendant,  Routt,  was  without  her  consent  and  that  they  oc- 
cupied said  premises  at  the  will  of  said  Jennie  Blinkenstine. 

It  is  true,  as  contended  by  counsel  for  appellant,  that  the 
lease  from  defendant  to  plaintiffs  contained  the  following 
provisions : 

"This  lease  is  subject  to  all  terms  and  conditions  of  a  cer- 
tain lease  between  the  lessor  herein  and  one  Jennie  Blinken- 
stine wherein  said  Jennie  Blinkenstine  is  lessor  and  said 
Max  Rcutt  is  lessee. 
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"It  is  expressly  agreed  and  understood  by  and  between  the 
parties  hereto  that  this  lease  shall  be  canceled  and  of  no  ef- 
fect whenever  the  rights  of  Max  Routt  as  tenant  of  said  Jen- 
nie Blinkenstine  cease  for  any  cause." 

These  provisions  obviously  mean  that  the  plaintiffs  took 
the  lease  from  the  defendant  on  the  same  terms  contained  in 
the  lease  from  Jennie  Blinkenstine  to  defendant,  Boutt,  with 
the  clause  against  subletting  eliminated  or  modified  by  con- 
sent in  writing  to  sublet  the  premises  to  the  plaintiffs.  The 
court  below  found  upon  sufficient  evidence  that  the  defendant 
falsely  and  fraudulently  stated  to  the  plaintiffs  that  he  had 
the  legal  right  and  authority  to  lease  the  premises  to  them  and 
that  he  had  obtained  the  consent  in  writing  of  Jennie  Blink- 
enstine, the  owner  of  said  premises,  so  to  do. 

It  is  further  insisted  that  the  evidence  does  not  support  the 
findings.  A  careful  examination  of  the  record  convinces  us 
that  there  is  ample  evidence  to  support  the  findings,  therefore 
the  judgment  is  right  and  must  be  affirmed. 

By  the  Court — The  judgment  is  affirmed. 


Saudek,  Respondent,  vs.  Milwaukee  Electric  Railway  & 
Light  Company,  Appellant 

March  16— April  11,  1916. 

Workmen's  compensation:  Death  of  city  employee:  Cause  of  action 
against  third  person:  Assignment  to  city:  Reassignment  to 
toidoto:  Validity:  Consideration:  Retention  hy  city  of  control 
aver  litigation. 

L  After  a  cause  of  action  In  tort  in  favor  of  the  widow  of  a  city  em- 
ployee and  against  a  wrongdoer  whose  negligence  is  alleged  to 
have  caused  such  employee's  death  had,  pursuant  to  sec.  2394 — 
25,  Stats.,  become  the  property  of  the  city,  it  reassigned  the  same 
to  her  by  an  instrument  wherein  she  covenanted  that  she  would 
prosecute  the  action;  that  the  assistant  city  attorney  should  be 
retained  by  her  and  permitted  to  act  as  her  attorney  and  should 
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have  full  control  over  the  litigation;  and  that  if  she  should  col- 
lect any  damages  therein  she  would  pay  to  the  city,  after  deduct- 
ing reasonable  charges  and  expenses  incurred,  the  amount  so 
collected  not  exceeding  the  amount  which  the  city  had  paid  to 
her  under  the  Workmen's  Compensation  Act,  with  interest, — 
any  excess  to  be  retained  by  her.  Held,  that  since  the  widow 
thereby  became  liable  to  a  Judgment  for  costs  in  case  she  did  not 
recover  anything  in  the  action,  the  assignment  to  her  was  not 
without  a  valuable  consideration  moving  to  the  city;  nor  can  It 
be  said  that  such  consideration  Is  so  grossly  Inadequate  that  the 
assignment  amounted  to  a  gift  of  public  property  for  private  pur- 


2.  Such  cause  of  action  being,  like  other  property  of  the  city,  under 

the  management  and  control  of  the  council,  could  be  sold  by  It 
to  any  one  for  an  adequate  consideration. 

3.  The  fact  that  the  assistant  city  attorney  was  to  have  control  of 

the  litigation  and  of  the  amount  for  which  the  case  might  be 
settled,  did  not  render  the  assignment  void  as  against  public 
policy — ^the  agreement  not  being  one  between  attorney  and 
client 

4.  A  person  may  assign  a  cause  of  action  owned  by  him  and  by  the 

terms  of  the  assignment  retain  control  of  the  litigation. 
SiEBECKEB  and  RosENBEBBT,  JJ.,  dlsseut 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Oscar  M.  Fritz,  Circuit  Jud^e.     Affirmed. 

Action  to  recover  damages  for  the  death  of  plaintiffs  hus- 
band, who  at  the  time  of  his  death  was  in  the  employ  of  the 
city  of  Milwaukee  as  a  lineman,  and  who  met  his  death,  it  is 
alleged,  through  the  negligence  of  the  defendant  The  de- 
ceased was  under  the  Workmen's  Compensation  Act,  and 
plaintiflF  received  from  the  city  the  simi  of  $3,000,  the  amoimt 
due  her  under  the  act.  Subsequently  the  city  assigned  to  her 
its  cause  of  action  under  an  agreement  as  follows : 

"In  consideration  of  the  covenants  herein  contained,  the 
said  city  of  Milwaukee  does  hereby  assign,  transfer,  and  set 
over  unto  the  said  Ordella  Saudek,  her  heirs  and  assigns,  for^ 
ever,  any  and  all  claims  of  whatsoever  kind  or  nature  which  the 
said  city  of  Milwaukee  has  or  may  have  against  the  Milwaur 
hee  Electric  Railway  and  Light  Company,  or  any  other  per- 
son or  persons,  on  account  of  die  death  of  said  Walter  Saudek, 
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or  of  the  payment  by  said  city  of  Milwaukee  to  Ordella  Savr 
dek  of  the  sum  of  three  thousand  dollars  ($3,000)  on  ac- 
count of  said  death.     That  said  Ordella  Saudek  hereby  ex- 
pressly covenants  and  agrees  that  in  case  she  shall  collect  any 
damages  from  any  third  person  arising  out  of  the  death  of 
Walter  Saudek  and  pursuant  to  this  assignment,  that  she  will, 
after  deducting  all  reasonable  charges  and  expenses  neces- 
sarily incurred  in  the  prosecution  of  such  claim,  pay  the 
amount  so  collected  to  the  city  of  Milwaukee,  provided,  how- 
ever, that  if  such  net  amount  shall  exceed  the  sum  of  three 
thousand  dollars  ($3,000),  together  with  interest  thereon  at 
the  rate  of  six  per  cent.  (6  9^)  from  the  date  of  payment  of 
said  sum  of  three  thousand  dollars  ($3,000)  to  Ordella  Sau- 
dek by  the  city  of  Milwaukee,  therf  in  such  case  such  excess 
shall  belong  to  and  be  retained  by  the  said  Ordella  Saudek, 
and  said  Ordella  Saudek  further  agrees  that  the  city  of  Mil- 
waukee shall  have  a  lien  on  the  claim  hereby  assigned  and  on ' 
any  moneys  that  may  become  payable  to  her  by  reason  of  a 
judgment  upon  said  claim  or  a  settlement  of  the  same  to  se- 
cure the  payment  to  the  city  of  the  said  sum  of  three  thou- 
sand dollars  ($3,000)  and  interest,  and  that  the  said  sum 
shall  be  paid  directly  by  and  from  the  party  who  is  adjudged 
liable,  or  who  agrees  to  pay  the  same,  to  the  said  city  of  Mil- 
waukee.   Said  Ordella  Saudek  further  agrees  that  she  will 
promptly  commence  action  against  the  Milwaukee  Electric 
Railway  and  Light  Company,  or  any  other  persons  liable 
under  said  claim,  and  that  the  assistant  city  attorney  who  is 
in  charge  of  the  compensation  claims  of  the  city  shall  be  re- 
tained by  her  and  permitted  to  act  as  her  attorney,  tc^ether 
with  such  other  attorneys  as  she  may  retain  in  the  prosecution 
and  settlement  of  said  claim,  and  that  said  assistant  city  at- 
torney shall  have  authority  to  determine  what  amount  shall 
be  accepted  in  settlement  of  said  claim,  and  shall  have  charge 
of  and  control  over  the  prosecution  of  said  action,  and  may 
determine  whether  appeal  shall  be  taken  from  any  judgment 
which  may  be  rendered  therein,  and  said  Ordella  Saudek  fur- 
ther agrees  that  she  will  execute  such  releases  or  other  instru- 
ments as  may  be  required  to  consummate  any  agreement  of 
settlement  of  said  claim  which  may  be  made  on  her  behalf  by 
the  said  assistant  city  attorney." 
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These  and  other  facts  material  to  a  cause  of  action  against 
the  defendant  appearing  in  the  complaint,  the  defendant  de- 
murred thereto  on  the  ground  that  it  appeared  from  the  com- 
plaint that  no  valid  assignment  of  the  city's  cause  of  action 
against  the  defendant  was  made  to  the  plaintiff.  The  de- 
murrer was  overruled  and  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Van  Dyhe,  Shaw, 
Muskat  &  Van  Dyke,  and  oral  argument  by  Ralph  M.  HoyL 

For  the  respondent  there  was  a  brief  by  E.  L,  Mclntyre 
and  Yockey  &  Simon,  and  oral  argument  by  Mr.  Mclntyre. 

ViNJE,  J.  By  virtue  ef  the  payment  made  by  the  city  to 
the  plaintiff  of  $3,000  in  full  for  all  claims  by  her  against  it 
under  the  Workmen's  Compensation  Act  her  cause  of  action 
against  the  defendant  passed  to  the  city  and  became  its  prop- 
erty to  be  dealt  with  by  it  the  same  as  any  other  property  of 
a  like  kind.  McOarvey  v.  Independent  0.  &  0,  Co.  156  Wis. 
580,  146  N.  W.  895.  The  first  claim  of  the  defendant  is 
that  the  reassignment  of  the  cause  of  action  to  plaintiff  is  vir- 
tually a  gift  to  her  of  public  property  for  private  purposes. 
Her  deceased  husband  was  only  thirty-one  years  of  age  at  the 
time  of  his  death  and  had  been  earning  $100  per  month, 
hence  it  is  urged  the  cause  of  action  may  be  worth  $10,000. 
For  the  city  to  sell  it  for  a  reimbursement  of  $3,000  and  in- 
terest, if  such  or  a  greater  sum  over  and  above  costs  of  suit  is 
recovered,  with  free  use  of  the  city's  legal  department,  is 
claimed  to  be  tantamount  to  a  donation  of  the  cause  of  action 
to  the  plaintiff.  We  cannot  concur  in  this  view.  No  one 
can  tell  the  value  of  the  cause  of  action  assigned.  It  may  be 
worth  much  or  nothing.  It  cost  the  city  $3,000.  Under  the 
terms  of  the  assignment  the  city  is  to  be  reimbursed  that 
amount  if  a  recovery  of  that  amount  and  costs  is  had ;  if  not, 
then  a  less  amount  depending  upon  the  amount  recovered, 
and  nothing  if  no  recovery  is  had.  The  assignee  promises  to 
prosecute  the  action  and  thereby  becomes  liable  for  a  judgment 
of  costs  if  she  cannot  recover  anything.     This  in  itself  is  a 
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valuable  consideration  moving  to  the  city.  In  view  of  the 
other  terms  of  the  assignment  we  cannot  say  that  it  is  so 
grossly  inadequate  as  to  amount  to  a  gift  of  public  property 
for  private  purposes. 

The  claim  that  the  city  has  no  charter  powers  to  sell  the 
cause  of  action  is  wholly  untenable.  Sec.  3,  ch.  IV,  of  the 
charter  of  1905  says:  "The  common  council  shall  have  the 
management  and  control  of  the  finances,  and  of  all  the  prop- 
erty of  the  city,  except  as  in  this  act  otherwise  provided." 
The  property  in  question  does  not  come  under  any  exception, 
80  it  is  left  under  the  control  of  the  common  council.  Being 
under  its  control,  it  could  sell  it  to  any  one  for  an  adequate 
consideration. 

Lastly,  it  is  argued  that  the  assignment  is  void  on  the 
ground  of  public  policy  because  the  city  attorney  has  control 
of  the  litigation  and  of  the  amount  at  which  the  case  may  be 
settled;  that  such  an  agreement  between  an  attorney  and  client 
is  void.  Conceding  that  such  agreements  between  attorneys 
and  clients  are  void,  still  that  fact  does  not  reach  this  case. 
Here  the  agreement  is  between  the  city  and  the  plaintiff. 
The  city,  the  assignor,  retains  the  right  to  determine  the 
amount  at  which  the  case  may  be  settled  and  intrusts  the  ex- 
ecution of  that  right  to  its  agent,  the  city  attorney.  The  con- 
tract is  between  the  assignor  and  assignee^  and  is  more  analo- 
gous to  contracts  between  insurance  companies  and  employers 
of  labor  in  which  the  control  of  the  litigation  and  right  to 
settle  is  placed  in  the  hands  of  the  insurance  company.  In 
such  cases  there  may  arise  a  conflict  of  interest,  as  pointed  out 
in  Wis,  Z.  Co.  V.  Fidelity  &  D.  Co.  162  Wis.  39,  155  K  W. 
1^81,  but  the  contracts  have  nevertheless  been  held  valid. 
The  city  as  to  this  branch  of  the  case  stands  in  the  same  re- 
lation to  plaintiff  that  indemnity  insurance  companies  stand 
to  the  insured.  A  person  may  assign  a  cause  of  action  owned 
hy  him  and  by  the  terms  of  the  assignment  retain  control  of 
the  litigation.     Rucker  v.  Bolles,  80  Fed.  504. 

-By  the  Court. — Order  afiirmed. 
Vol.163  — 8 
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SiEBECKER,  J.  {dissenting).  1  am  unable  to  concur  in 
the  decision  of  the  court  sustaining  the  assignment  of  the 
city's  cause  of  action  to  plaintiff.  The  terms  of  this  assign- 
ment, in  my  opinion,  do  not  effect  a  transfer  of  this  claim, 
and  the  transaction  leaves  the  question  of  a  valuable  consider- 
ation so  doubtful  as  to  affect  its  validity.  The  formal  terms 
of  the  assignment  are  that  the  city,  "In  consideration  of  the 
covenants  herein  contained,  .  .  .  assign,  transfer,  and  set 
over  to  Ordella  Saudeh,  her  heirs  and  assigns,  forever,"  the 
claim  of  the  city  "against  the  Milwaukee  Electric  Railway 
and  Light  Company  on  account  of  the  death  of  said  Walter 
Saudek,  or  of  the  payment  by  said  city  of  Milv^aukee  to  Or- 
della  Saudek  of  the  sum  of  three  thousand  dollars  ($3,000) 
on  account  of  said  death."  It  also  states  that  if  Ordella 
Saudek  collects  damages  arising  out  of  such  claim  ".  .  . 
that  she  will,  after  deducting  all  reasonable  charges  and  ex- 
penses necessarily  incurred  in  the  prosecution  of  such  claim/* 
pay  to  the  city  $3,000  with  interest,  and  she  is  to  receive  the 
excess,  if  any ;  the  city  reserves  a  lien  on  the  money  collected 
by  her,  and  that  Mrs.  Saudek  will  promptly  commence  an  ac- 
tion to  recover  on  the  claim.  It  is  also  stipulated  "that  the 
assistant  city  attorney  shall  be  retained  by  her  and  permitted 
to  act  as  her  attorney,"  with  counsel  she  may  retain  "in  the 
prosecution  and  settlement  of  said  claim,  and  that  said  assist- 
ant city  attorney  shall  have  authority  to  determine  what 
amount  shall  be  accepted  in  settlement  of  said  claim,  and 
shall  have  charge  of  and  control  over  the  prosecution  of  said 
action,  and  may  determine  whether  appeal  shall  be  taken 
from  any  judgment  which  may  be  rendered  therein,  and  said 
Ordella  Saudek  further  agrees  that  she  will  execute  such  re- 
leases or  other  instruments  as  may  be  required  to  consummate 
any  agreement  of  settlement  of  said  claim  which  m^y  be 
made  on  her  behalf  by  the  said  assistant  city  attorney."  By 
these  provisions  the  city  in  practical  effect  nullifies  the  pre- 
ceding terms  of  transfer  to  plaintiff  and  confers  on  its  assist- 
ant city  attorney  full  and  unqualified  dominion  over  the  claim 
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and  its  enforcement  thereof  against  any  party  liable  for  the 
allied  damages  resulting  from  Saudek's  death,  and  delegates 
to  him  the  authority  to  determine  whether  or  not  the  plaintiff 
shall  be  entitled  to  any  interest  in  the  claim.  He  is  au- 
thorized to  settle  for  an  amount  less  or  equal  to  or  above  the 
amomit  the  city  paid  plaintiff  on  account  of  her  husband's 
deatL  The  expense  of  collection  is  also  to  be  paid  out  of  any 
money  collected  thereon.  In  substance  and  effect  these  con- 
ditions are  repugnant  to  the  idea  that  the  claim  is  sold,  as- 
signed, and  transferred  to  the  plaintiff,  for  she  has  no  right 
to  deal  with  the  claim  as  owner,  as  such  control  is  delegated 
by  the  city  to  the  assistant  city  attorney  and  authorizes  him 
to  do  therewith  as  he  may  deem  fit,  regardless  of  plaintiff  or 
the  city.  Bernhardt  v.  Rice,  98  Wis.  578,.  74  K  W.  370. 
The  extent  of  his  authority  is  such  that  it  does  not  require 
him  to  report  his  action  to  the  common  council  for  approval 
The  whole  transaction,  so  far  as  the  plaintiff  is  concerned, 
seems  to  disclose  a  purpose  to  have  the  city  prosecute  the  al- 
leged cause  of  action  in  plaintiff's  name,  pay  the  costs  out  of 
whatever  sum  is  recovered,  reimburse  the  city  to  the  amount 
of  $3,000  it  paid  plaintiff  under  the  Compensation  Act,  and, 
if  anything  is  realized  in  excess  of  these  items,  such  excess  is 
to  go  to  plaintiff  as  a  gift. 

I  am  unable  to  concur  in  the  view  that  the  written  assign- 
ment by  its  terms  operated  to  transfer  the  claim  of  the  city  to 
plaintiff.  I  am  also  of  the  view  that  it  was  the  object  and 
purpose  of  the  transaction  to  prosecute  the  claim  in  plaintiff's 
iiame  for  the  benefit  of  the  city  and  to  make  the  plaintiff  a 
gift  of  whatever  amount  might  be  realized  above  the  expense 
of  litigation  and  the  amount  the  city  had  paid  her  on  account 
of  her  husband's  death,  hence  the  demurrer  should  have  been 
sustained. 

RosENBERBY,  J.  I  coucur  in  the  above  opinion  of  Mr.  Jus- 
tice SlEBECKEB. 
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BuGAJSKi,   Eespondent,   vs.    Milwaukee   Western    Fuel 
Company,  Appellant. 

March  17—ApHl  11,  1916. 

Master  and  servant:  Injury  caused  hy  latent  danger:  Warning:  Duty 
of  master:  Delegation  to  foreman:  Evidence:  Variance:  Harmless 
error, 

1.  The  duty  of  an  employer  to  warn  and  instruct  an  employee  as  to 

hidden  or  latent  dangers  of  the  employment  which  are  known 
to  the  employer  and  unknown  to  the  employee,  is  one  which  can- 
not be  delegated. 

2.  Thus,  in  this  case,  although  the  defendant  company  had  put  into 

effect  a  positive  rule  prohibiting  its  foreman  from  assigning  in- 
experienced men  to  work  at  a  niggerhead  by  means  of  which  and 
a  wire  cable  cars  were  moved  in  and  about  its  coal  docks  and 
yards,  it  was  nevertheless  liable  for  negligence  of  such  foreman 
in  setting  the  plaintiff,  an  inexperienced  laborer,  to  operate  such 
niggerhead  without  warning  or  instruction  as  to  the  latent  dan- 
gers incident  to  such  operation, — it  appearing  that  the  foreman 
had  authority  to  select  men  and  break  them  in  as  operators  and 
that  plaintiff  was  subject  to  his  direction.  Oereg  v,  Milwaukee 
O.  L.  Co.  128  Wis.  35,  distinguished. 

3.  Although  there  was  no  allegation  In  the  complaint  as  to  defective 

condition  of  the  tracks  on  which  cars  were  being  moved  at  the 
time  of  the  accident,  the  admission  of  evidence  as  to  their  con- 
dition was,  if  error,  not  prejudicial  to  defendant. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  J.  Turner,  Circuit  Judge.     Affirmed. 

On  March  31,  1911,  the  plaintiff  was  employed  by  the  de- 
fendant as  a  laborer  in  and  about  its  coal  docks  and  yards  in 
the  city  of  Milwaukee.  The  defendant  maintained  a  side- 
track extending  in  an  easterly  and  westerly  direction  adjacent 
to  its  coal  shed,  from  which  shed  cars  were  loaded  with  coal 
by  means  of  hoppers  and  spouts,  and  in  the  process  of  loading 
the  cars  it  was  necessary  that  they  be  moved  along  the  track 
and  spotted  as  desired.  This  was  done  by  means  of  a  long 
wire  cable,  one  end  of  which  was  wound  around  a  horizontal 
iron  spool  called  a  niggerhead,  to  which  power  was  imparted, 
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and  the  other  end  of  the  cable  attached  to  the  car  to  be  moved 
along  the  track.  In  operating  the  niggerhead  it  is  necessary 
that  a  man  stand  behind  it  with  his  hands  upon  the  wire  cable 
to  hold  the  cable  taut  and  remove  it  from  the  niggerhead  as 
the  car  approaches.  Plaintiif  was  thus  engaged  when  the 
cable  suddenly  jerked  and  slipped  and  became  involved  in  his 
clothing,  his  hand  was  drawn  in  between  the  cable  and  the  nig- 
gerhead, and  his  body  thrown  against  the  cable,  as  a  result  of 
which  his  left  hand  and  arm  were  severed  and  four  ribs 
broken  and  his  body  and  head  otherwise  bruised. 

The  complaint  charged  the  defendant  with  negligence  by 
reason  of  its  failure  to  properly  guard  the  niggerhead  and  the 
drum  and  shafting  in  connection  therewith,  for  failure  to  fur- 
nish a  safe  cable,  and  for  failure  to  warn  plaintiff  of  the  dan- 
gers incident  to  his  employment,  the  complaint  further  alleg- 
ing that  previous  to  the  day  of  the  accident  plaintiff  had  been 
employed  by  defendant  as  a  common  laborer  only  and  had 
never  worked  around  machinery  and  was  not  familiar  with  its 
operation,  and  that  on  this  day  he  was  directed  by  defendant's 
foreman  to  work  at  the  niggerhead  without  warning  or  in- 
struction in  reference  thereto.  The  answer  of  the  defendant 
was  a  general  denial.  The  jury,  by  its  answers  to  questions 
submitted  on  a  special  verdict,  found  in  favor  of  the  plaintiff 
and  assessed  his  damages  at  $5,000.  From  a  judgment  en- 
tered in  accordance  with  such  verdict  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Doe,  Ballhom, 
\Sillcie  &  Doe,  and  oral  argument  by  H.  M.  Wilkie  and  J.  B. 
Doe. 

For  the  respondent  there  was  a  brief  by  J.  C.  Kleczha  and 
Glicksman,  Odd  &  Corrigan,  and  oral  argument  by  Mr.  W.  L. 
Oold  and  Mr.  Kleczkcu 

KosENBERRY,  J.  This  casc  was  before  this  court  on  a  for- 
nier  appeal  and  it  was  there  held  that  the  evidence,  which  was 
not  substantially  different  from  the  evidence  now  before  us, 
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was  sufficient  to  take  the  case  to  the  jury  upon  the  issuable 
facts,  and  were  that  not  the  case  we  could  not  say  that  there  is 
no  credible  evidence  to  support  the  verdict  Bugajski  v.  Mil- 
waukee Western  F.  Co.  158  Wis.  454, 149  N.  W.  277. 

The  defendant  earnestly  contends  that  its  motion  for  judg- 
ment in  its  favor  notwithstanding  the  verdict  should  bave 
been  granted,  for  the  reason  that  "there  is  no  evidence  of  any 
breach  of  any  duty  of  defendant  toward  plaintiif.  Defendant 
is  not  responsible  for  the  negligence  of  Fisher  or  Budner,  fel- 
low-servants of  plaintiff." 

The  defendant  claims  that  by  making  and  putting  into  ef- 
fect a  positive  rule  prohibiting  Fisher  or  Budner  from  as- 
signing inexperienced  men  to  work  at  the  niggerhead  it  dis- 
charged its  duty  to  the  plaintiff  and  was  not  liable  for  any 
negligence  of  Fisher  or  Budner  in  putting  the  plaintiff  to 
work  at  the  niggerhead  without  warning  or  instructions.  It 
appeared  that  the  foremen,  while  forbidden  to  send  inexperi- 
enced men  to  work  at  the  niggerhead,  were  authorized  to  se- 
lect men  and  to  break  them  in  as  operators,  and  that  the 
plaintiff  was  subject  to  the  direction  of  the  foreman  Fisher  at 
the  time  of  his  injury.  The  question  of  whether  or  not  the 
defendant  is  liable  depends  upon  whether  the  duty  to  warn 
the  plaintiff  under  all  the  circumstances  was  one  which  it 
might  delegate  to  its  foremen.  The  defendant  claims  it  was 
such  a  duty  and  relies  upon  the  case  of  Gereg  v.  Milwaukee  0. 
L.  Co.  128  Wis.  35, 107  N.  W.  289,  as  sustaining  its  position 
in  that  respect. 

We  think  this  case  is  clearly  distinguishable  from  the 
Gereg  Case/ and  for  this  reason:  The  danger  to  which  the 
plaintiff  in  that  case  was  subject  was  one  as  well  known  to  the 
plaintiff  as  to  the  defendant  There  was  nothing  latent  or 
hidden  about  it ;  it  was  perfectly  obvious.  The  foreman  hav- 
ing been  instructed  to  warn  the  workman  of  the  approaching 
car  and  having  undertaken  the  performance  of  that  duty,  and 
it  appearing  that  he  was  competent  to  perform  the  same,  his 
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Diligence  in  failing  to  give  the  warning  in  accordance  with 
his  instructions  was  that  of  a  fellow-servant.  In  the  instant 
case  the  danger  was  hidden,  latent,  unknown  to  the  plaintiff 
and  known  to  the  defendant,  and  it  was  the  defendant's  duty 
to  warn  and  instruct  the  plaintiff  in  respect  thereto,  and  it 
has  been  repeatedly  held  that  an  employer's  duty  in  this  re- 
spect cannot  be  delegated,  and  that  the  person  charged  with 
the  duty  of  giving  the  warning  or  instruction  stands  in  the 
place  of  the  employer.  Wysocki  v.  Wis.  Lakes  I.  &  C.  Co. 
121  Wis.  96,  98  N.  W.  950 ;  Oussart  v.  Greerdeaf  S.  Co.  134 
Wis,  418,  114  N.  W.  799;  Schmolt  v.  H.  W.  Wright  L.  Co. 
145  Wis.  577,  130  K  W.  499;  4  Labatt,  Mast.  &  Serv.  (2d 
ed.)  §  1608. 

It  being  established  by  the  verdict  that  the  plaintiff  was  set 
to  work  at  the  niggerhead  without  warning  or  instruction,  the 
duty  to  give  such  warning 'being  one  which  the  defendant 
could  not  delegate,  it  necessarily  follows  that  the  defendant  is 
liable  for  the  negligence  of  its  servant  in  that  respect 

The  defendant  further  contends  that  the  trial  court  erred 
in  admitting  evidence  as  to  the  condition  of  the  railway  tracks 
on  which  the  cars  were  being  moved  at  the  time  of  the  acci- 
dent. While  there  is  no  allegation  in  the  complaint  that  the 
railway  tracks  were  defective  or  that  any  defective  condition 
of  the  tracks  contributed  to  the  injury,  we  cannot  say  that 
under  the  circumstances  of  this  case  the  admission  of  this  evi- 
dence constituted  reversible  error,  if  error  it  was. 

By  the  Court. — Judgment  aflBrmed. 
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Spbncb,  Appellant,  vs.  Milwaukee  Electric  Railway  & 
Light  Company,  Respondent 

March  U—ApriJ  11,  1916. 

Street  railways:  AutomoMlea:  CoUiHon:  Contributory  negligence:  Di- 
rected verdict. 

In  an  action  for  personal  Injuries  sustained  when  plaintiff's  electric 
automobile  was  struck  by  a  car  while  crossing  the  tracks  of  a 
street  railway,  it  is  held,  upon  the  evidence,  that  the  trial  court 
was  not  clearly  wrong  In  directing  a  verdict  for  defendant  on  the 
ground  that  plaintiff  was  conclusively  shown  to  have  been  guilty 
of  contributory  negligence  in  failing  to  see  and  avoid  the  ap- 
proaching car. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Oscar  M.  Fritz,  Circuit  Judge.     Affirmed. 

Action  to  recover  for  a  personal  injury  on  the  ground  of 
negligence.  Defendant  put  in  issue  the  claim  of  negligence 
and  pleaded  contributory  negligence  of  plaintiff. 

It  was  undisputed  that  one  of  defendant's  street  cars  col- 
lided with  an  electric  automobile,  while  being  operated  by 
plaintiff,  whereby  she  was  injured.  That  happened  July  13, 
1914,  in  the  daytime.  Plaintiff  was  alone  in  the  automobile. 
She  was  perfectly  familiar  with  the  situation.  She  was  pro- 
ceeding in  a  northerly  direction  on  Hackett  avenue  in  the  city 
of  Milwaukee,  purposing  to  cross  Folsom  place  on  which  de- 
fendant operated  a  double-track  electric  street  railway  system. 
The  south  track  was  for  cars  going  east,  and  the  north  one  for 
those  going  west.  The  accident  happened  as  the  automobile 
entered  the  north  track. 

The  evidence  showed  that  when  plaintiff  reached  a  point 
about  eighty  feet  south  of  the  south  track  and  thereafter  up  to 
the  time  of  the  collision,  unless  interfered  with  by  a  car  going 
east  on  the  south  track,  she  could  have  seen  a  car  approaching 
on  the  north  track  for  a  distance  east  of  a  block  and  a  half  ; 
that  just  before  she  reached  that  point  when  she  could  not  see 
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so  far  east  by  reason  of  the  view  being  obstructed  by  a  build- 
ing on  her  right,  she  looked  east  and  did  not  see  any  car ;  that 
she  did  not  look  again  until  she  was  within  a  few  feet  of  the 
south  track  when  she  said  she  took  a  glance  to  the  east  and  did 
not  see  any  car ;  that  about  as  she  reached  the  point  eighty 
feet  from  the  south  track,  a  car  going  east  thereon  passed  over 
the  crossing.  There  was  much  evidence  as  to  where  the  car 
going  east  and  the  one  which  did  the  damage  passed  each 
other,  to  the  effect  that  it  was  about  half  a  block  east  of  the 
crossing. 

At  the  close  of  the  evidence  a  verdict  was  directed  in  de- 
fendant's favor  upon  the  ground  that  plaintiff  was  conclu- 
sively shown  to  have  been  guilty  of  contributory  n^ligence. 
Judgment  was  rendered  accordingly  and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Doe,  Ballhom, 
Vmde  &  Doe,  and  oral  argument  by  J.  J5.  Doe  and  H.  M. 

For  the  respondent  there  was  a  brief  by  Van  Dyke,  Shaw, 
iiuskai  &  Van  Dyke,  and  oral  argument  by  James  D.  Shaw. 

Mabshall,  J.  Counsel  for  appellant  recognize  the  rule 
precluding  the  judgment  complained  of  from  being  disturbed 
unless  the  trial  judge  was  clearly  wrong  in  holding  that  when 
she  approached  the  street-car  tracks  and  was  where  she  could 
easily  have  seen  the  west-bound  car  in  time  to  avoid  going 
into  the  zone  of  danger,  she  failed  to  see  it  and  avoid  the  dan- 
ger, and  that  such  rule  must  be  applied,  presuming  that  the 
judge  possessed  superior  advantages  for  understanding  the 
situation  dealt  with  to  those  afforded  by  reading  the  record 
of  the  trial ;  but  it  is  contended  that  there  is  room  in  the  evi- 
dence for  reasonable  conflicting  views  as  to  whether  appellant 
had  an  opportunity  to  see  the  coming  car  after  she  arrived  at 
*  point  fifteen  feet  or  so  from  the  south  track  or  for  some  lit- 
tle time  theretofore  or  in  time  to  avoid  the  danger. 

Counsel  appear  to  base  the  contention  indicated  upon  the 
theory  that  there  was  evidence  warranting  reasonable  belief 
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that  when  appellant  last  looked  east  for  a  coming  car  and  for 
some  little  time  before,  including  while  she  was  passing  over 
the  space  where  she  could  have  slackened  the  speed  of  her  car 
or  stopped  it  so  as  to  have  avoided  the  danger,  the  west-bound 
car  was  obscured  from  her  view  by  the  car  going  east,  es- 
pecially in  view  of  her  evidence  that  she  looked  east  on  the 
north  track  when  near  the  south  track  and  did  not  see  any 
car,  and  that  such  evidence  must  have  been  overlooked  or  due 
M^eight  not  accorded  thereto. 

The  trouble  with  counsel's  contention'  is  twofold :  first,  ap- 
pellant does  not  seem,  from  her  evidence,  to  have  looked  east 
for  any  car  that  might  be  coming  on  the  north  track  when  she 
reached  its  vicinity  with  any  reasonable  degree  of  care, — she 
testified  that  she  glanced  to  the  east;  second,  had  she  testified, 
positively,  that  she  looked  for  a  coming  car  when  she  was  at 
the  point  where  she  said  she  glanced  east  and  none  was  in 
sight,  that  would  not  have  created  a  conflict  for  jury  interfer- 
ence if  a  physical  situation  existed  showing  that  the  car  must 
4  have  been  then  in  plain  sight  The  trial  court  evidently  was 
of  the  opinion  that  the  evidence  conclusively  established  the 
existence  of  such  a  situation  and,  therefore,  that  either  appel- 
lant did  not  look  east  at  all  when  she  reached  the  vicinity  of 
the  track,  or  did  not  look  with  any  reasonable  degree  of  care 
and,  in  that,  we  are  unable  to  conclude  that  error  was  clearly 
committed. 

From  the  time  the  east-bound  car  passed  over  the  crossing 
before  appellant  reached  the  point  where  it  is  claimed  that  she 
looked  east  and  the  pretty  clear  evidence,  which  harmonizes 
therewith,  that  the  two  cars  passed  each  other  at  a  distance  of 
about  half  a  block  from  the  crossing,  the  conclusion  was  evi- 
dently reached  that  there  must  have  been  afforded  a  clear 
view  of  the  north  track  for  some  120  feet  east,  when  she  was 
at  and  just  before  she  reached  the  point  where  she  said  she 
glanced  east  and  did  not  see  any  coming  car. 

It  may  be  the  trial  judge  placed  the  distance  appellant  had 
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a  clear  view  of  the  north  track  to  the  east  rather  large;  but  we 
cannot  see  our  way  clear  to  decide  that  he  was  clearly  wrong 
in  the  idea  that  the  east-bound  car  ceased  to  interfere  with  ap- 
pellant's seeing  the  coming  car  in  ample  time  for  her  to  have 
avoided  invading  its  pathway,  had  she  looked  in  the  direction 
of  such  ear  when  she  was  fifteen  feet  or  so  south  of  the  south 
track  or  when  she  had  time  to  avoid  the  danger.  Furthermore 
it  seems  quite  conclusive  that  appellant  had  ample  opportunity 
for  seeing  the  coming  car  before  her  view  was  interfered  with 
by  the  east-bound  car  and  ought  to  have  done  so.  Having 
seen  a  car  pass  over  the  crossing  when  she  was  some  eighty 
feet  therefrom,  and  further  attention  to  whether  a  car  was  ap- 
proaching on  the  south  track  rendered  unnecessary,  ordinary 
prudence  required  her  to  look  east  for  any  car  which  might  be 
coming  on  the  north  track  when  she  had  a  clear  view  in  that 
direction  for  a  block  and  a  half  and  not  wait  until  there  was 
danger  of  such  a  car  being  obscured  from  her  view  by  the 
east-bound  car. 

We  have  said  more  than  is  needful  in  giving  our  reasons 
why  we  have  been  unable  to  reach  the  conclusion  that  the  de- 
cision complained  of  is  clearly  wrong;  but  counsel  for  appel- 
lant presented  the  matter  with  such  confidence  as  to  seem  to 
merit  such  response  as  is  here  made.  The  case  from  all  the 
viewpoints  counsel  have  suggested  has  been  carefully  consid- 
ered resulting  in  the  conviction  that  the  judgment  should  be 
affirmed. 
By  (he  Court. — The  judgment  is  affirmed. 
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Lesh,  Appellant,  vs.  Illinois  Steel  Company  and  another, 
Eespondents. 

March  IS^April  11,  1916. 

Workmen* 8  compenaation:  Continuing  diaahility:  When  not  "proxi- 
mately caused  by  accident:"  Refusal  to  submit  to  operation. 

Where  an  applicant  under  the  Workmen's  Compensation  Act  un- 
reasonably refuses  to  undergo  a  safe  and  simple  surgical  opera- 
tion which  is  fairly  certain  to  result  in  a  removal  of  the  disabil- 
ity and  is  not  attended  with  serious  risk  or  pain  and  is  such  as 
an  ordinarily  prudent  and  courageous  person  would  submit  to 
for  his  own  benefit  and  comfort  if  no  question  of  compensation 
were  involved,  the  disability  which  the  claimant  suffers  there- 
after, a  reasonable  time  being  allowed  for  recovery,  is  not  proxi- 
mately caused  by  the  accident,  but  is  the  direct  result  of  such  un- 
reasonable refusal;  and  he  is  not  entitled  to  compensation  there- 
for. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  a  judgment  affirming  an  order  of  the 
Industrial  Commission.  The  applicant,  Charles  Lesh,  on 
March  22,  1913,  sustained  an  injury  to  the  left  leg  just  above 
the  ankle,  which  later  developed  into  an  ulceroug  process. 
From  the  date  of  the  injury  to  May  5th  following  he  had  been 
on  and  off  duty,  being  treated  meanwhile  by  the  physician  of 
the  Illinois  Steel  Company,  his  employer.  On  the  last 
named  date  it  was  claimed  by  the  employer  that  he  had  fully 
recovered  from  the  disability  which  resulted  proximately 
from  the  injury,  the  company  claiming  that  the  ulcerous  con- 
dition was  tubercular  and  not  the  direct  result  of  the  injury. 
On  July  5,  1913,  the  matter  was  before  the  Industrial  Com- 
mission for  hearing,  and  without  a  formal  order  of  the  Com- 
mission the  company  consented  to  follow  its  directions  and 
provided  the  necessary  surgical  and  medical  treatment  and 
continued  compensation  until  April  20,  1914,  at  which  time 
the  applicant  returned  to  work  as  a  watchman  and  continued 
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to  be  so  employed  until  November  20,  1914.  On  the  last 
named  date  he  was  offered  work  of  the  kind  he  was  doing 
when  injured ;  but  he  refused  to  accept  it  and  claims  compensa- 
tion since  April  20, 1914,  and  for  permanent  disability.  The 
contested  question  in  the  case  was  whether  the  disability  from 
which  the  applicant  was  suffering  at  the  time  of  the  second 
hearing,  March  3,  1915,  was  proximately  caused  by  the  acci- 
dent or  was  the  result  of  the  applicant's  refusal  to  submit  to 
proper  medical  treatment.  Upon  the  hearing  three  physi- 
cians and  surgeons  were  sworn,  as  well  as  the'  applicant.  The 
Commission  made  and  filed  the  following  findings  of  fact  and 
dicmissed  the  application : 

"That  on  the  22d  day  of  March,  1913,  the  applicant  and 
the  respondent  were  both  subject  to  the  provisions  of  ch.  50, 
Laws  of  Wisconsin  for  1911 ;  that  on  said  date,  while  in  the 
^nploy  of  the  respondent  company  and  while  engaged  in  per- 
forming services  growing  out  of  and  incidental  to  such  em- 
ployment, the  applicant  sustained  an  accident  resulting  in  his 
personal  injury ;  that  such  injury  was  proximately  caused  by 
the  accident  and  was  not  the  result  of  wilful  misconduct ;  that 
as  a  result  of  such  accident  he  was  substantially  totally  dis- 
abled until  April  20,  1914,  and  was  paid  full  compensation 
for  such  disability ;  that  such,  if  any,  disability  as  he  sus- 
tamed  after  April  20,  1914,  resulted  directly  from  his  own 
wilful  refusal  to  submit  himself  to  safe  and  simple  medical 
treatment;  that  in  so  far  as  his  accident  is  concerned  he  is 
able  to  do  and  perform  the  same  work  at  which  he  was  en- 
gaged at  the  time  of  the  accident." 

The  applicant  appealed  to  the  circuit  court  for  Dane  county, 
which  affirmed  the  award  of  the  Commission,  and  applicant 
brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Aarons  &  Niven, 
^d  oral  argument  by  C.  L.  Aarons. 

For  the  respondent  Illinois  Steel  Company  there  was  a 
brief  by  Vroman  Mason,  attorney,  and  Knapp  <£-  Campbell 
and  William  Beye,  of  counsel,  and  oral  argument  by  Mr. 
Mason. 
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For  the  respondent  Industrial  Commission  of  Wisconsin 
there  was  a  brief  by  the  Attorney  Oeneral  and  W infield  W. 
Oilman,  assistant  attorney  general,  and  oral  argument  by 
Mr.  Oilman. 

EosENBERBY,  J.  The  award  of  the  Commission  is  at- 
tacked upon  two  grounds:  first,  that  the  Commission  acted  in 
excess  of  its  powers  for  the  reason  that  there  was  no  evidence 
before  it  suflScient  to  give  it  jurisdiction  in  the  premises;  and 
second,  that  the  findings  of  fact  made  by  the  Commission  do 
not  support  the  order  and  award. 

As  to  the  first  groimd,  we  have  no  difficulty  in  deciding  that 
the  Commission  did  not  exceed  its  powers,  for  the  reason  that 
there  was  abundant  evidence  not  only  to  give  it  jurisdiction 
but  to  sustain  its  findings. 

A  consideration  of  the  second  ground,  however,  involves 
the  question  whether  or  not  under  the  Workmen's  Compensa- 
tion Act  a  continuing  disability  due  to  the  wilful  refusal  of 
the  claimant  to  submit  himself  to  safe  and  simple  medical 
treatment  is  proximately  caused  by  accident 

While  not  directly  found  by  the  Commission,  it  is  undis- 
puted that  the  disability  from  which  the  applicant  was  suffer- 
ing at  the  time  of  the  hearing  and  from  which  he  had  suf- 
fered since  April  20,  1914,  and  which  the  Commission  found 
would  be  relieved  by  a  simple  surgical  operation,  was  due  pri- 
marily to  the  accident  complained  of.  It  appears  from  the 
evidence,  without  dispute,  that  the  applicant  was  operated 
upon  in  August,  1913,  to  relieve  a  condition  of  his  leg  result- 
ing from  the  accident,  and  that  prior  to  this  operation  he  was 
supposed  to  be  suffering  from  tubercular  difficulty,  but  an  ap- 
plication of  the  Wasserman  test  showed  that  he  was  syphilitic 
The  Commission  in  its  memorandum  decision  says : 

"Subsequent  tests  have  disclosed  a  still  more  serious  condi- 
tion as  the  predisposing  cause  of  the  disability  he  was  suffer- 
ing in  1913,  and  while  it  does  not  change  the  legal  rights  of 
the  applicant,  it  is  a  reason  why  he  should  be  held  to  a  strict 
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accountability  for  any  failure  to  submit  himself  to  safe  and 
proper  medical  treatment  to  relieve  his  disability." 

Subsequent  to  the  operation  a  nodule  developed  near  the 
scar,  involving  a  superficial  nerve,  and  it  appears  without 
question  that  the  medical  treatment  referred  to  and  neces- 
sary for  the  applicant's  relief  consists  in  a  slight  surgical 
operation  to  remove  the  nodule. 

The  provisions  of  the  Workmen's  Compensation  Act  under 
which  the  applicant  claims  are: 

"Section  2394 — 3.  Liability  for  the  compensation  herein- 
after provided  for,  in  lieu  of  any  other  liability  whatsoever, 
shall  exist  against  an  employer  for  any  personal  injury  acci- 
dentally sustained  by  his  employee,  and  for  his  death,  in  those 
cases  where  the  following  conditions  of  compensation  concur : 

"(1)  Where,  at  the  time  of  the  accident,  both  the  employer 
and  employee  are  subject  to  the  provisions  of  sections  2394 — 
3  to  2394—31,  inclusive 

"(2)  Where,  at  the  time  of  the  accident,  the  employee  is 
performing  service  growing  out  of  and  incidental  to  his  em- 
ployment 

"Every  employee  going  to  and  from  his  employment  in  the 
oi-dinary  and  usual  way,  while  on  the  premises  of  his  em- 
ployer, shall  be  deemed  to  be  performing  service  growing  out 
of  and  incidental  to  his  employment 

"(3)  Where  the  injury  is  proximately  caused  by  accident, 
and  is  not  intentionally  self-inflicted." 

From  an  early  date  this  court  has  recognized  and  consist- 
ently applied  the  principle  that  an  injured  person  cannot  re- 
cover damages  caused  by  such  person^s  own  negligence  and 
imprudence  after  injury,  and  that  where  one  has  rendered  the 
consequences  of  the  wrongful  act  complained  of  more  severe 
or  injurious  by  some  vohmtary  act  which  it  was  such  per- 
son's duty  to  refrain  from,  or  if  by  neglect  the  person  has 
failed  to  exert  himself  reasonably  to  eliminate  the  injury  and 
pi^vent  the  damages  and  has  thereby  suffered  some  additional 
iDJury,  he  cannot  recover  such  damages  as  are  to  be  attributed 
to  such  acts  or  omissions.     Weisenberg  v.  Appleton,  26  Wis. 
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56 ;  Salladay  v.  Dodgeville,  85  Wis.  318,  327,  55  N.  W.  696 ; 
Sellech  v.  Janesville,  100  Wis.  157,  163,  75  N.  W.  975; 
Patry  v.  C,  St.  P.,  M.  &  0.  R.  Co.  82  Wis.  408,  415,  52  :JT. 
W.  312;  1  Thomp.  Comm.  on  Neg.  §  202. 

While  the  specific  question  as  to  whether  or  not  one  may 
recover  for  damages  continued  or  due  to  his  refusal  to  submit 
to  a  surgical  operation  has  not  been  directly  before  this  court, 
it  has  been  considered  by  the  courts  of  many  other  jurisdic- 
tions. See  Donovan  v.  New  Orleans  R.  &  L.  Co.  (132  La. 
239,  61  South.  216)  48  L.  E.  A.  n.  s.  109,  and  cases  cited 
under  head  "Duty  to  submit  to  operation,"  p.  Ill ;  Leitzell  v. 
D.,  L.  &  W.  R.  Co.  232  Pa.  St.  475,  81  Atl.  543;  MaHin  v. 
Pittsburgh  R.  Co.  238  Pa.  St.  528,  86  Atl.  299 ;  Lobban  v. 
Wabash  R.  Co.  159  Mo.  App.  464, 141  S.  W.  440 ;  United  R.  & 
E.  Co.  V.  Dean,  117  Md.  686,  84  Atl.  75;  Tiggerman  v. 
Butte,  44  Mont  138,  119  Pac.  477;  Joseph  Schlitz  B.  Co.  v. 
Duncan,  6  Kan.  App.  178,  51  Pac.  310;  Bailey  v.  Center- 
ville,  108  Iowa,  20,  78  N.  W.  831 ;  O'Donnell  v.  Rhode  Island 
Co.  28  R.  I.  245,  66  Atl.  578;  Missouri,  K.  &  T.  R.  Co.  v. 
Aycock  (Tex.  Civ.  App.)  135  S.  W.  198;  Birmingham  R.,  L. 
&  P.  Co.  V.  Anderson,  163  Ala.  72,  50  South.  1021;  Ward  v. 
Ely-Walker  D.  G.  B.  Co.  248  Mo.  348,  154  S.  W.  478 ;  Hard- 
ing  V.  Ostrander  R.  &  T.  Co.  64  Wash.  224,  116  Pac.  635. 

The  general  rule  is  perhaps  as  well  stated  in  Joseph  Schlitz 
B.  Co.  V.  Duncan,  6  Kan.  App.  178,  181,  51  Pac.  310,  311, 
as  in  any  of  the  cases  cited.  In  that  case  Duncan  was  run 
over  by  a  brewery  wagon,  the  property  of  the  defendant,  in- 
juring his  leg  in  such  a  way  that  his  heel  did  not  reach  the 
floor.  It  was  claimed  that  the  condition  could  be  remedied 
by  a  surgical  operation.     The  court  said: 

"The  next  allegation  of  error  is  that  the  court  withdrew 
from  the  jury  all  evidence  as  to  the  probable  result  of  a  sur- 
gical operation.  This,  we  think,  was  error,  as  the  probabili- 
ties of  a  cure  of  the  disability  would,  to  some  extent,  affect  the 
amount  of  damages.  This  should  have  been  allowed  to  go  to 
the  jury  and  be  weighed  by  them  in  assessing  the  amount  of 
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recovery,  aa  should  also  the  probable  expense  attending  such 
an  operation*  This  is  not  in  mitigation  of  damages,  but  a 
part  of  the  method  of  showing  the  actual  damages  sustained. 
If  the  plaintiff  could  be  certainly  cured  by  an  operation 
that  was  safe  and  inexpensive,  that  would  surely  be  a  less 
serious  injury  than  one  for  which  there  was  no  hope ;  and  to 
the  d^ree  that  the  certainty,  safety,  and  inexpensiveness  of  a. 
cure  could  be  assured,  in  such  a  degree  would  the  actual  dam- 
ages decrease." 

While  the  decisions  of  different  courts  were  placed  upon 
different  grounds,  the  result  reached  in  every  case  was  that 
the  injured  person  would  not  be  allowed  to  recover  damages 
caused  by  his  own  negligent  act  or  wilful  misconduct,  but 
only  those  which  were  caused  directly  or  proximately  by  the 
injury  itself.  The  question  under  consideration  here  has 
arisen  many  times  under  the  English  compensation  act  The 
following  rule  was  laid  down  by  Lord  M'Larbn  in  Donnelly 
r.  Baird,  Scotch  Sess.  Cas.  [1908]  536: 

"In  view  of  the  great  diversity  of  cases  raising  this  ques- 
tion, I  can  see  no  general  principle  except  this :  that  if  the 
operation  is  not  attended  with  danger  to  life  or  health  or  ex- 
traordinary suffering,  and  if,  according  to  the  best  medical  or 
surgical  opinion,  the  operation  offers  a  reasonable  prospect  of 
restoration  or  relief  from  the  incapacity  from  which  the  work- 
man is  suffering,  then  he  must  either  submit  to  the  operation 
or  release  his  employers  from  the  obligation  to  maintain  him. 
In  other  words,  the  statutory  obligation  of  the  employer  to 
give  maintenance  during  the  period  of  incapacity  resultilig 
from  the  accident  is  subject  to  the  implied  condition  that  the 
workman  shall  avail  himself  of  such  reasonable  remedial 
measures  as  are  within  his  power.'' 

See  notes  in  48  L.  R  A.  n.  s.  Ill,  and  L.  R.  A.  1016A, 
139,  387,  where  a  large  number  of  cases  bearing  upon  this 
subject  are  collected. 

The  same  question  has  arisen  under  the  New  Jersey  work- 
iiien's  compensation  act,  the  workmen's  compensation  act  of 
■Maryland,  and  the  Michigan  workmen's  compensation  act,  in 
Vol.163  — 9 
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which  cases  the  English  rule  stated  above  has  been  referred 
to  and  approved,  and  applied  with  varying  results,  Mc- 
Nally  V.  H.  &  M.  R.  Co.  (N.  J.  Law)  95  Atl.  122;  Flocchers 
Case,  221  Mass.  54,  108  K  E.  1033;  Jendrus  v.  Detroit  S. 
P.  Co.  178  Mich.  265,  144  N.  W.  563,  L.  R  A.  1916A,  381. 
In  the  determination  of  this  question  we  should  bear  in 
mind  the  declared  purposes  of  the  law  under  consideration, 
which  have  been  stated  by  this  court  as  follows : 

"Under  the  statutory  system  for  dealing  with  personal  in- 
jury losses  incident  to  performance  of  the  duties  of  an  em- 
ployer, they  are  regarded  as  mutual  misfortunes  to  be  charged 
up,  as  directly  as  practicable,  to  the  cost  of  production.  The 
right  to  have  the  employer  regarded  as  an  agency  to  make  pay- 
ment to  the  employee  and  absorb  the  same  as  an  expense  of 
the  industry,  regardless  of  whether  the  loss  is  attributable  to 
any  human  fault,  is  a  legislative  creation  withiii  the  constitu- 
tional exercise  of  the  police  power  to  legislate  for  the  public 
welfare.  It  is  not  a  charity,  but  the  recognition  of  a  moral 
duty  and  the  erection  of  it  into  a  legal  obligation  of  the  public, 
not  of  the  mere  employer,  to  compensate,  reasonably,  those 
who  are  injured  in  the  employment  of  others,  as  a  part  of  the 
natural,  necessary  cost  of  production;  that  obligation  being 
discharged  through  the  agency  of  the  employer.  .  .  .  The 
more  clearly  it  is  appreciated  that  the  basic  logic  of  the  law  is 
mutuality  of  interest  between  employers,  employees,  and  the 
public,  and  that  each  actor  is  charged  with  the  duty  of  pro- 
moting the  mutual  interests,  the  more  apparent  the  high  ideal 
the  legislature  had  in  mind  in  creating  the  new  system,  and 
the  greater  the  prospect  of  such  ideal  being  realized.''  Mil- 
waukee V.  Miller,  154  Wis.  652,  670,  671,  144  N.  W.  188. 

With  this  in  mind,  this  court  defined  the  term  "where  the 
injury  is  proximately  caused  by  accident''  as  follows: 

"But  when,  as  under  the  Compensation  Act,  no  act  of  neg- 
ligence is  required  in  order  to  recover,  the  element  of  negli- 
gence, namely,  reasonable  anticipation,  contained  in  the  term 
'proximate  cause,'  must  be  eliminated  therefrom,  and  the 
phrase  'where  the  injury  is  proximately  caused  by  accident,' 
used  in  the  statute,  must  be  held  to  mean  caused  in  a  physi- 
cal sense,  by  a  chain  of  causation  which  both  as  to  time,  place, 
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and  effect  is  so  closely  related  to  the  accident  that  the  injury 
can  be  said  to  be  proximately  caused,  thereby."  Milwaukee  v. 
Industrial  Comm.  160  Wis.  238,  246,  151  N.  W.  247. 

In  this  connection,  if  we  read  for  the  word  "injury"  the 
word  "disability,"  which  is  by  the  terms  of  the  act  the  thing 
compensated  for,  and  adopt  the  definition  of  "proximately 
caused"  laid  down  by  the  court,  we  have  the  following:  Where 
the  disability  is  so  related  to  the  accident  that  it  is  the  natural 
consequence  thereof,  then  compensation  should  be  awarded. 

Where,  as  in  this  case,  the  applicant  imder  the  Workmen's 
Cpmpensation  Act  unreasonably  refuses  to  undergo  a  safe 
and  simple  surgical  operation  which  is  fairly  certain  to  result 
in  a  removal  of  the  disability  and  is  not  attended  with  serious 
risk  or  pain  and  is  such  as  an  ordinarily  prudent  and  cour- 
ageous person  would  submit  to  for  his  own  benefit  and  com- 
fort, no  question  of  compensation  being  involved,  the  disabil- 
ity which  the  claimant  suffers  thereafter,  a  reasonable  time 
being  allowed  for  recovery,  is  not  proximately  caused  by  the 
accident,  but  is  the  direct  result  of  such  unreasonable  refusal. 

No  question  of  compelling  the  applicant  to  submit  to  an 
operation  is  involved.  The  question  is :  Shall  society  recom- 
pense a  workman  for  a  disability  caused  by  his  unreasonable 
refusal  to  adopt  such  means  to  effect  a  recovery  as  an  ordi- 
iiarily  prudent  person  would  use  under  like  circumstances 
and  which  would  result  in  the  removal  of  the  disability  with- 
in the  rule  as  stated  above  ?  It  is  true  that  the  compensation 
awarded  under  the  terms  of  the  act  is  not  damages  in  the  tech- 
nical sense,  and  that  the  rules  relating  thereto  are  not  to  be 
applied  in  cases  arising  under  this  act,  and  cases  have  been 
cited  simply  for  the  purpose  of  showing  that  damages  accru- 
ing as  a  direct  result  of  the  claimant's  unreasonable  refusal 
to  submit  to  reasonable  medical  and  surgical  treatment,  where 
the  results  are  fairly  certain,  were  not  even  in  tort  cases  held 
to  be  proximately  caused  by  the  accident. 

The  proposition  that  an  applicant,  under  the  provisions  of 
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this  himiane  law,  may  create,  continue,  or  even  increase  his 
disability  by  his  wilful,  unreasonable,  and  negligent  conduct, 
claim  compensation  from  his  employer  for  his  disability  so 
caused,  and  thereby  cast  the  burden  of  his  wrongful  act  upon 
society  in  general,  is  not  only  utterly  repugnant  to  all  prin- 
ciples of  law,  but  is  abhorrent  to  that  sense  of  justice  conmion 
to  all  mankind.  The  findings  of  the  Commission  in  this  case, 
which  are  abundantly  supported  by  the  evidence  and  aflSrmed 
by  the  lower  court,  bring  the  applicant  in  this  instance  clearly 
within  the  rule  above  stated. 

By  the  Court. — Judgment  afiirmed 


Stouohtow  Wagon  Company  and  another.  Appellants,  vs. 
Mybe  and  another,  Respondents. 

March  IS^ApHl  11,  1916. 

Workmen*$  compeMation:  Relative  injury  clause:  Construction:  Par- 
tial loss  of  vision. 

Under  that  part  of  sub.  (5),  sec.  2394 — 9,  Stats.,  generaUy  referred 
to  as  the  relative  injury  clause, — providing  for  compensation 
which  "shall  bear  such  relation  to  the  amount"  stated  in  the 
schedule  "as  the  disabilities  bear  to  those  produced  by  the  in- 
juries named  in  the  schedule," — an  employee  whose  injuries  re- 
sulted in  the  permanent  loss  of  four  fifths  of  the  vision  of  one 
eye,  but  did  not  affect  his  earning  capacity,  was  properly  awarded 
indemnity  to  the  amount  of  four  fifths  of  the  allowance  provided 
in  the  schedule  for  "total  blindness  of  one  eye."  Northioestem 
F.  Co.  V.  Industrial  Comm.  161  Wis.  450,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Kay  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  set  aside  an  award  made  by  the  Industrial  Com- 
mission under  the  Workmen's  Compensation  Act.  The  facts 
were  that  the  defendant  Myre,  October  24,  1914,  while  per- 
forming service  in  the  employ  of  the  plaintiff  Wagon  Com- 
pany (both  being  subject  to  the  provisions  of  the  Workmen's 
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Compensation  Act,  sees.  2394 — 1  to  2394 — 31,  Stats.  1913), 
was  struck  in  the  left  eye  by  the  head  of  a  bolt,  causing  in- 
juries which  resulted  in  the  permanent  loss  of  four  fifths  of 
the  sight  of  that  eye.  His  earning  capacity  was  not  affected 
by  the  injury.  The  Industrial  Commission  awarded  him  in- 
demnity for  the  loss  of  vision  under  the  provisions  of  sub.  (5) , 
sec  2394 — 9,  Stats.,  holding  that  the  claimant  was  entitled 
to  four  fifths  of  the  allowance  prescribed  by  that  subdivision 
for  "total  blindness  of  one  eye"  under  the  terms  of  that  part 
of  said  subdivision  generally  referred  to  as  the  relative  injury 
dause,  which  says  that  "in  all  other  cases  in  this  class"  the 
compensation  "shall  bear  such  relation  to  the  amount"  stated 
in  the  schedule  "as  the  disabilities  bear  to  those  produced  by 
the  injuries  named  in  the  schedule." 

The  section  will  be  found  quoted  at  length  in  the  case  of 
NoHhwestem  F.  Co.  v.  Industrial  Comm.  161  Wis.  450,  152 
N.  W.  856,  and  need  not  be  repeated  here. 

The  award  was  aflBrmed  by  the  circuit  court  and  the  plaint- 
iffs appeal 

For  the  appellants  there  was  a  brief  by  Queries,  Spence  £ 
Quarles,  attorneys,  and  /.  A,  Fish,  of  counsel,  and  oral  argu- 
ment by  Mr.  Fish. 

For  the  respondent  Industrial  Commission  of  Wisconsin 
there  was  a  brief  by  the  Attorney  General  and  W infield  W. 
Oilman,  assistant  attorney  general,  and  oral  argument  by 
Vr,  Oilman. 

WiNSLow,  C.  J.  It  was  held  in  Northwestern  F.  Co.  v. 
Industrial  Comm.  161  Wis.  450,  152  K  W.  856,  that  a  par- 
tial and  permanent  impairment  of  the  strength  and  useful- 
ness of  an  arm  was  not  within  the  class  of  injuries  scheduled 
in  sub.  (5),  sec  2394 — 9,  Stats.  1913,  because  that  schedule 
referred  to  the  physical  loss  of  an  arm,  and  mere  impairment 
without  loss  of  the  member  could  not  be  held  to  be  in  that 
class. 

The  case  before  us,  however,  is  plainly  not  within  that  rea- 
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soning.  The  schedule  gives  a  certain  compensation  for  total 
blindness  of  one  eye,  the  physical  organ  itself  being  retained, 
and  in  the  present  case  there  is  partial  blindness  of  the  eye, 
the  physical  organ  being  retained.  The  court  is  of  opinion 
that  this  injury  is  logically  within  the  statutory  class  and 
hence  that  compensation  under  the  relative  injury  provision 
of  the  statute  was  properly  awarded. 

The  relative  injury  clause  in  question  has  been  amended 
by  ch.  378,  Laws  1915,  so  that  there  is  now  no  doubt  of  the 
legislative  purpose  to  make  it  applicable  to  all  cases  of  per- 
manent disability  resulting  from  injuries  to  those  members  of 
the  body  or  its  faculties  named  in  the  schedule  although  the 
member  be  not  severed  or  the  faculty  totally  lost 

By  the  Court. — Judgment  affirmed. 


Miley  and  others,  Eespondents,  vs.  Heaney,  imp.,  Appel- 
lant, and  FiBST  Trust  Company,  Trustee,  Respondent 

March  IS^ApHl  11,  1916. 

Pleading:  Cross-complaint:  Facts,  how  stated:  When  pleadable:  Par- 
ties: Joinder  of  causes  of  action:  Issues:  Separate  trials  by  court 
and  jury. 

1.  A  cross-complaint,  like  other  pleadings  under  the  Code,  should 

state  the  material  facts  plainly  and  concisely  in  ordinary  lan- 
guage, without  unnecessary  repetition.  It  should  not  follow  the 
ancient  forms  which  were  superseded  by  the  Ck)de. 

2.  In  an  action  to  foreclose  an  assignment  executed  by  defendant 

H.  H.  of  all  her  interest  in  her  father's  estate  as  collateral  se- 
curity for  the  payment  of  notes  aggregating  $110,000  given  by 
her  to  plaintiff  M.,  the  complaint  alleged,  among  other  things, 
that  a  part  of  said  notes  had  been  transferred  to  the  other  plaint- 
iffs; that  payment  of  the  notes  was  guaranteed  by  the  defendant 
E.  H.;  that  $23,920.02  had  been  paid  thereon;  that  a  certain  cor- 
poration in  which  defendants  H.  H.  and  E.  H.  were  stockholders 
had  been  adjudged  bankrupt;  and  that  the  trustee  in  bankruptcy 
claimed  to  be  entitled  to  recover  from  plaintiff  M.  and  said  de- 
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fendants  said  amount  of  $23,920.02  on  the  ground  that  it  had 
been  paid  out  of  funds  of  the  corporation  unlawfully  and  in 
fraud  of  creditors.  Defendant  H.  H.  admitted  that  she  executed 
the  notes  and  assignment,  but  alleged  that  she  did  so  as  surety 
for  defendant  E.  H.  and  that  they  were  given  in  part  payment 
for  Btoclc  in  the  corporation  above  mentioned  and  were  procured 
through  fraud  on  the  part  of  the  plaintiff  M.;  and  by  counter- 
claim she  demanded  their  surrender  and  cancellation.  The 
trustee  in  bankruptcy,  having  been  made  a  party  on  the  applica- 
tion of  plaintiffs,  interposed  a  cross-complaint  demanding  re- 
covery from  plaintiff  M.  and  defendant  H.  H.  of  $15,127.85,  al- 
leged to  be  a  debt  of  M.,  assumed  by  defendant  H.  H.,  to  the 
bankrupt  corporation,  and  also  recovery  from  M.,  H.  H.,  and 
E.  H.  of  said  $23,920.02  alleged  to  have  been  paid  on  the  notes  in 
fraud  of  the  corporation's  creditors.  On  demurrer  by  defend- 
ant H.  H.  to  the  cross-complaint,  it  is  held  that  the  claims  of  the 
respective  parties  are  so  interrelated  that  a  determination  of 
the  right  to  a  recovery  of  the  two  sums  last  mentioned  and  the 
liability  therefor  must  be  had  in  order  to  settle  the  questions  in- 
volved in  the  issues  between  plaintiffs  and  the  defendants  H.  H. 
and  E.  H.;  that  the  trustee  in  bankruptcy  was  properly  made  a 
party  under  sees.  2619,  2656a,  Stats.;  and  that  the  cross-com- 
plaint states  two  causes  of  action  which  may  be  Joined  and  are 
properly  pleadable  as  cross-demands  in  the  action. 
3.  The  practice  permitting  the  bringing  in  of  new  parties  and  the 
pleading  of  cross-demands,  under  sees.  2610,  2656a,  Stats.  1915, 
does  not  deprive  parties  of  their  rights  to  a  Jury  trial,  since 
under  sec.  2844,  Stats.,  where  a  Jury  issue  is  presented  in  con- 
nection with  an  equitable  issue,  the  trial  court  may  direct  which 
shall  be  first  tried,  according  to  the  rights  of  the  parties  under 
Bee.  2843. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Oscak  M.  Fritz,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  foreclose  on  an  assignment  given  by 
Helen  Heaney  covering  all  of  her  interest  in  the  estate  of 
Philipp  Jung,  deceased,  to  secure  the  payment  of  fifteen 
promissory  notes  falling  due  on  various  dates  on  and  between 
July  4, 1913,  and  July  4,  1926. 

The  substance  of  the  complaint  is  set  out  in  the  brief  of 
plamtiffs  and  respondents  and  is  as  follows : 

"The  complaint  sets  out  the  death  of  Philipp  Jung,  testate, 
a  copy  of  and  probate  of  his  will,  appointment  of  the  trustees. 
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and  final  decree  transferring  to  them  the  residue  of  his  estate, 
amounting  to  over  $600,000;  the  execution  and  delivery  of 
the  $110,000  of  notes  by  Helen  Heaney  to  Miley,  the  guar- 
anty of  payment  thereof  by  Edward  Heaney,  the  execution 
and  delivery  to  Miley  by  Helen  Heaney  of  the  assignment  of 
her  interest  in  her  father^s  estate  as  collateral  security  for  the 
payment  of  the  notes,  the  transfer  of  five  of  the  notes  by 
Miley  to  his  coplaintiffs,  the  payments  of  $23,920.02  made  on 
the  notes,  the  bankruptcy  of  the  Barrett  Company  and  the 
appointment  of  the  First  Trust  Company  as  its  trustee,  the 
claim  of  the  latter  that  the  payments  on  the  notes  were  made 
out  of  the  funds  of  the  Barrett  Company  without  authority 
of  law  and  in  fraud  of  its  creditors,  and  that  the  First  Trust 
Company,  as  such  trustee,  is  entitled  to  recover  the  amount 
so  paid  from  Miley  and  the  Heaneys,  the  claim  of  the  trust- 
ees under  the  will  of  Jung  that  the  said  assignment  by  Helen 
Heaney  of  her  interest  in  her  father's  estate  to  Miley  is  il- 
legal and  void  and  their  refusal  to  recognize  Miley  or  his  as- 
signs as  having  any  right,  title,  or  interest  in  the  trust  estate 
or  its  income,  the  assignment  by  Helen  Heaney  to  Wilmanns 
of  her  interest  in  her  father's  estate,  subject  to  her  assignment 
to  Miley  as  collateral  security  to  a  loan  of  which  $3,000  re- 
mains unpaid,  and  that  the  Heaneys  are  now  entirely  solvent. 
"The  prayer  of  the  complaint  is  that  the  assignment  of 
Helen  Heaney  to  Miley  of  her  interest  in  her  father's  estate 
and  the  trusts  created  by  his  will  be  adjudged  valid  and  that 
the  trustees  of  and  under  said  will  be  enjoined  and  com- 
manded to  treat  such  assignment  as  valid  in  all  respects,  that 
the  amount  due,  owing,  and  unpaid  on  the  notes  be  ascer- 
tained, that  the  Heaneys  be  required  to  pay  the  same  with 
costs  of  the  action  within  a  time  fixed  by  the  court,  and  that 
in  default  thereof  the  interest  of  Helen  Heaney  in  her  father's 
estate  be  foreclosed  by  sale  had  under  the  direction  of  the 
court,  that  the  plaintiffs  have  judgment  for  deficiency  against 
the  defendants  Heaney,  that  Wilmanns  be  barred  of  all  right 
or  interest  in  the  property  sold,  and  that  the  plaintiffs  have 
such  other  and  further  relief  as  shall  be  just." 

Helen  Heaney  by  her  answer  and  amended  answer  admits 
the  execution  of  the  notes  and  assignment  and  alleges  that 
she  did  so  as  surety  for  her  husband,  and  that  the  assignment 


Digitized  by 


Google 


11]  JANUAKY  TERM,  191G.  137 

Miley  v.  Heaney,  163  Wis.  134. 

and  notes  had  been  procured  through  fraud,  and  prays  that 
the  complaint  be  dismissed.  She  alleges  by  way  of  counter- 
claim that  the  execution  of  these  papers  was  the  result  of 
fraud  and  demands  the  surrender  and  cancellation  of  the 
notes  and  assignment 

The  plaintiffs  put  in  issue  the  principal  allegations  of  the 
counterclaim.  It  is  alleged  that  the  nofes  were  given  in  part 
payment  of  the  purchase  price  of  Miley* s  stock  in  the  Barrett 
C(Hnpany,  and  there  is  no  allegation  in  either  the  complaint 
or  the  reply  to  the  counterclaim  that  Mrs.  Heaney  agreed  to 
pay  any  indebtedness  owing  by  Miley  to  the  Barrett  Com- 
pany. 

On  August  28,  1915,  as  trustee  in  bankruptcy  of  the  G.  M. 
Barrett  Company,  the  First  Trust  Company  was  joined  as  a 
party  defendant  by  an  ex  parte  order  on  the  application  of 
the  plaintiffs.  This  trustee  in  bankruptcy  interposed  an  an- 
swer and  cross-complaint  demanding  relief  against  the  plaint- 
iff MUey  individually,  and  against  him  and  Helen  Ueaney 
and  Edward  Heaney  for  the  recovery  of  $39,047.87  which  it 
allies  is  due  from  them  severally  or  jointly  to  the  G.  M.  Bar- 
rett Company,  bankrupt.  The  answer  and  cross-complaint 
state  the  facts  for  relief  in  favor  of  this  trustee  in  bankruptcy 
in  the  form  of  six  separate  causes  of  action  for  the  recovery 
of  two  items,  one  for  $15,127.85  and  another  for  $23,920.02 
against  the  plaintiff  Miley  and  the  defendants  Helen  and 
Edward  Heaney  either  separately  and  individually  or  against 
them  jointly  according  to  the  nature  of  the  liability.  The 
pleader  has  adopted  the  practice  of  repeating  the  allegations 
of  each  such  cause  of  action  to  conform  to  the  forms  that  ex- 
isted before  the  adoption  of  the  Code.  He  charges  the  right 
to  recover  for  the  $15,127.85,  first,  as  a  recovery  in  the  form 
of  a  debt  of  Miley  owed  to  the  Barrett  Company  individually, 
and  second,  as  a  recovery  thereof  in  the  form  of  Miley' s  debt 
which  Helen  Heaney  assumed  to  pay,  but  to  which  the  Bar- 
rett Company  at  no  time  consented.     The  recovery  of  the 
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$23,920.02  is  set  forth  as  four  causes  of  action.  First,  re- 
covery thereof  from  Miley  as  for  money  advanced  and  goods 
sold  him  at  his  request ;  second,  recovery  thereof  from  itUey 
individually  as  for  money  and  goods  received  to  his  use; 
third,  recovery  thereof  from  Miley  and  Helen  and  Edward 
Heaney  upon  the  ground  that  they  misappropriated  money 
and  merchandise  of  the  Barrett  Company  for  the  benefit  of 
Miley,  who  received  it  in  fraud  of  the  creditors  of  the  Barrett 
Company ;  fourth,  recovery  thereof  upon  the  ground  that  the 
Barrett  Company  ^loaned  money  and  sold  merchandise  to 
Miley  between  July  4,  1913,  and  January  19,  1915,  to  this 
amount,  which  he  agreed  to  pay,  and  that  Helen  Heaney  for 
a  valuable  consideration  agreed  to  pay  this  debt  for  him. 

The  defendant  Helen  Heaney  demurred  to  the  cross-com- 
plaint, the  following  being  material  to  consider:  (1)  that  the 
same  causes  of  action  are  not  pleadable  as  a  cross-complaint 
and  that  the  matters  alleged  do  not  affect  the  contract,  trans- 
action, or  property  which  is  the  subject  matter  of  the  action ; 
(2)  that  several  causes  of  action  have  been  improperly  em- 
braced in  the  cross-complaint;  and  (3)  that  the  facts  stated 
do  not  constitute  causes  of  action.  This  demurrer  is  sub- 
stantially repeated  as  to  separate  formal  allegations  of  dif- 
ferent causes  of  action.  From  the  order  overruling  the  de- 
murrer this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Miller,  Mack  & 
Fairchild,  and  oral  argument  by  /.  O.  Hardgrove. 

Frank  M.  Hoyt,  for  the  respondent  plaintiffs. 

For  the  respondent  First  Trust  Company,  as  trustee  in 
bankruptcy,  there  was  a  brief  by  Flanders,  Bottum,  Fawsett  <£ 
Bottum,  and  oral  argument  by  Louis  A,  Lecher. 

SiEBECKER,  J.  The  style  and  form  of  the  cross-complaint 
seem  to  follow  the  formal  precedents  that  existed  under  the 
rules  of  pleading  before  the  adoption  of  our  Code.  The  Code 
abolished  all  such  formal  and  needless  repetition  in  a  plead- 
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ing.  The  style  of  pleading  a  cross-complaint  as  contemplated 
by  sec  2656a^  Stats.,  is  governed  by  the  Code  provision  ap- 
plicable to  a  complaint  and  an  answer,  namely,  "A  plain  and 
concise  statement  of  the  facts  constituting  each  cause  of  ac- 
tion, without  unnecessary  repetition"  (sec.  2646,  Stats.),  and 
"A  statement  of  any  new  matter  constituting  a  defense  or 
counterclaim,  in  ordinary  and  concise  language,  without  repe- 
tition" (sec.  2655,  Stats.).  The  significant  requirements  of 
th^e  provisions  are  that  a  cause  of  action  shall  be  stated  by 
dleging  a  plain  and  concise  statement  of  the  facts  in  ordinary 
hriffuage,  without  unnecessary  repetition.  Compliance  with 
these  Code  provisions  is  manifestly  wanting  in  this  cross-com- 
plaint It  plainly  transgressed  them  by  unnecessary  repeti- 
tion and  by  the  failure  to  make  but  one  plain  and  concise 
statement  of  the  facts  constituting  the  causes  of  action.  The 
matters  alleged  in  the  cross-complaint  constitute  in  substance 
two  causes  of  action;  one  for  the  recovery  of  $15,127.85  and 
the  other  for  the  recovery  of  $23,920.02.  A  plain  and  con- 
cise statement  of  the  facts  material  to  the  primary  rights  of 
each  party  to  the  action  pertaining  to  these  two  claims  and 
their  primary  duties  in  respect  thereto  meets  all  the  calls  of 
proper  practice  under  our  Code.  The  ancient  and  dis- 
carded practice  which  existed  prior  to  the  Code  seized  hold  of 
external  arbitrary  features  of  a  transaction,  and  treated  these 
features  as  of  substance  nnd  raised  them  to  the  dignity  of 
separate  and  independent  grounds  of  relief,  though  in  sub- 
stance th^  were  bottomed  on  one  primary  right  and  one  pri- 
mary duty.  A  cross-complaint  in  compliance  with  the  Code 
demanded  only  a  plain  and  concise  statement  of  the  material 
facts  for  recovery  of  the  two  specified  amounts  on  which  the 
primary  right  of  the  trustee  in  bankruptcy  is  predicated  and 
the  facts  showing  a  separate  or  joint  duty  of  Miley  and  the 
Heaneys  to  pay  the  same.  The  alleged  six  separate  causes  of 
action  in  the  cross-complaint  constitute  in  substance  but  two 
causes  of  action,  and  the  statement  thereof  as  six  separate 
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causes  of  action,  by  reverting  to  the  ancient  forms  which 
have  no  place  in  our  Code  practice,  added  nothing  to  the  sub- 
stance of  the  pleading. 

It  is  manifest  that  it  is  the  purpose  of  th6  complaint  and 
the  answer  and  the  cross-complaint  to  express  one  object, 
namely,  to  have  the  rights  of  the  parties  arising  out  of  the 
subject  matter  adjudicated.  The  allegations  of  these  plead- 
ings show  that  each  party  to  the  action  asserts  rights  and 
charges  liabilities  which  relate  to  the  transactions,  contracts, 
and  property  involved  and  which,  under  the  allegations,  af- 
fect each  party  to  the  action.  The  legal  claims  of  the  re- 
spective parties  are  so  interrelated  that  a  determination  of 
the  right  to  a  recovery  of  the  two  amounts  in  controversy  and 
the  liability  for  the  same  must  be  had  to  settle  the  questions 
involved  in  the  issues  raised  between  the  plaintiffs  and  the  de- 
fendants Heaney.  In  the  light  of  this  situation  the  trustee 
in  bankruptcy  was  properly  made  a  party  to  the  action  under 
sees.  2610  and  2656a,  Stats.  The  allegations  of  the  plead- 
ings show  that  the  matters  embraced  in  the  litigation  are  all 
intimately  connected,  that  the  demands  of  the  cross-complaint 
are  germane  to  the  subject  of  the  action,  that  the  rights  and 
liabilities  of  all  the  parties  as  shown  by  the  pleadings  can  be 
determined  in  this  action,  and  that  imder  the  facts  and  cir- 
cumstances alleged  a  final  determination  of  them  is  desirable. 
Kollock  V.  Scribner,  98  Wis.  104,  73  N.  W.  776 ;  Harrigan 
V.  Gilchrist,  121  Wis.  127,  99  N.  W.  909 ;  Warren  Webster 
(&  Co.  V.  Beaumont  H.  Co.  151  Wis.  1,  138  N.  W.  102;  Hem- 
enway  v.  Beecher,  139  Wis.  399,  121  N.  W.  150 ;  McCollom 
V.  M.,  St.  P.  &  S.  S.  M.  R.  Co.  152  Wis.  435,  139  N.  W. 
1129;  Conway  v.  Zender,  154  Wis.  479,  143  N.  W.  162; 
ch.  219,  Laws  1915,  amending  sec.  2610,  Stats.  1915. 

The  objection  that  this  practice  deprives  the  parties  of 
their  rights  to  a  jury  trial  is  not  well  founded.  If  a  jury 
issue  is  presented  in  connection  with  an  equitable  issue  the 
court  shall,  in  its  discretion,  under  sec.  2844,  Stats.,  direct 
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which  shall  be  first  tried,  according  to  the  rights  of  the  par- 
ties under  see.  2843,  Stats,,  prescribing  by  whom  issues  are 
triable. 

From  these  considerations  it  follows  that  the  cross-demands 
of  the  trustee  in  bankruptcy  are  properly  pleadable,  and  that 
the  facts  allied  are  sufficient  to  constitute  two  causes  of  ac- 
tion, and  that  the  court  properly  overruled  defendant's  de- 
murrer to  the  cross-complaint. 

By  the  Court. — The  order  appealed  from  is  affi.rmed. 


Dahlgbbn,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

March  la—ApHl  11,  1916. 

Criminal  law:  Information  not  confined  to  offense  charged  in  com- 
plaint: Prior  conviction  not  element  oj  offense:  Separate  counts: 
yerdid. 

L  Under  sec.  4653»  Stats.,  the  district  attorney  in  filing  an  informa- 
tion is  not  strictly  confined  to  the  particular  offense  stated  in 
the  complaint  before  the  examining  magistrate,  even  when  the 
accused  waived  examination  and  no  testimony  was  taken. 

2.  Under  sec.  4736,  Stats.,  the  fact  of  a  prior  conviction  and  sentence 

of  the  accused  must  be  stated  in  the  information  in  order  to  war- 
rant the  punishment  provided  for  in  case  of  a  second  ofFense,  but 
snch  fact  is  not  an  essential  element  of  the  substantive  ofFense 
charged  and  does  not  alter  the  nature  of  that  ofFense.  Language 
in  Paetz  v.  State,  129  Wis.  174,  qualified. 

3.  The  statement  of  the  fact  of  a  prior  conviction  and  sentence  does 

not  constitute  a  separate  count  in  the  information,  and  it  is  not 
essential  that  the  jury  should  pass  upon  it  separately  and  spe- 
cifically. 

Error  to  review  a  judgment  of  the  municipal  court  of  Mil- 
waukee county :  A.  C.  Baokus,  Judge.     Affirmed. 

For  the  plaintiff  in  error  there  was  a  brief  by  Rubin,  Faw- 
ceti  &  Butcher,  attorneys,  and  W.  B.  Ruhin,  of  counsel,  and 
oral  argument  by  IV.  B.  Rubin. 
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For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  J  Winfred  C.  Zabelj  district  attorney,  and  An- 
drew OUbertson,  assistant  district  attorney,  and  oral  argu- 
ment by  Mr.  OUbertson, 

Kerwin,  J.  The  plaintiff  in  error,  hereinafter  called  de- 
fendant, was  convicted  under  sec.  4410,  Stats.,  of  burglary  of 
an  oflSce  building  on  the  14th  day  of  March,  1915,  and  sen- 
tenced to  five  years  in  the  state  prison  at  Waupun,  and  brings 
the  case  here  by  writ  of  error. 

The  complaint  before  the  examining  magistrate  charged 
that  the  defendant  did  unlawfully,  feloniously,  and  burglari- 
ously break  and  enter  an  office  building  with  intent  to  steal. 
No  charge  was  made  in  this  complaint  of  pi^ior  offenses.  The 
defendant  waived  examination  and  was  bound  over. 

The  district  attorney  filed  an  information  against  the  de- 
fendant for  the  offense  stated  in  the  complaint  before  the  ex- 
amining magistrate,  and  further  informed  the  court  in  said 
information  that  on  the  12th  day  of  July,  1899,  the  defend- 
ant was  convicted  in  the  district  court  (Fourth  judicial  dis- 
trict) in  the  county  of  Hennepin,  Minnesota,  of  the  crime 
of  burglary  and  upon  said  conviction  sentenced  to  impr.'son- 
ment  in  the  state  prison  at  Stillwater,  Minnesota,  for  the 
term  of  five  years,  which  conviction  and  sentence  still  remains 
of  record  and  unreversed;  and  further  informed  the  court 
that  on  the  12th  day  of  July,  1899,  the  defendant  was  con- 
victed in  the  district  court  (Fourth  judicial  district)  in  the 
county  of  Hennepin,  state  of  Minnesota,  of  the  crime  of  bur- 
glary and  upon  said  conviction  sentenced  by  said  court  to  im- 
prisonment in  the  state  prison  at  Stillwater  for  the  term  of  five 
years,  said  term  to  begin  at  the  expiration  of  the  term  of  con- 
finement in  said  state  prison  to  which  the  defendant  thereto- 
.  fore  and  on  said  12th  day  of  July,  1899,  had  been  sentenced, 
said  cause  being  number  6009  of  the  files  and  records  of  said 
court,  which  conviction  and  sentence  still  remains  of  record 
and  imreversed. 
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The  learned  counsel  for  defendant  entered  a  plea  in  abate- 
ment to  the  effect  that  no  examination  had  been  had  for  the 
offense  charged  against  the  defendant  in  the  information,  the 
contention  being  that  that  part  of  the  information  relating  to 
the  convictions  in  Minnesota  should  have  been  stated  in  the 
complaint  before  the  examining  magistrate,  and  that  no  ex- 
amination was  ever  had  for  the  crime  of  which  defendant 
was  convicted.  This  contention  involves  the  question  as  to 
whether  or  not  the  facts  stated  respecting  former  convictions 
in  Minnesota  are  any  part  of  the  crime  of  which  the  defend- 
ant was  convicted  in  the  instant  case. 

In  filing  an  information  the  district  attorney  is  not  con- 
fined to  the  crime  stated  in  the  complaint  before  the  examin- 
ing magistrate,  but  may  file  an  information  setting  forth  the 
crime  conamitted  according  to  the  facts  ascertained  on  such 
examination  and  from  the  written  testimony  taken  thereon, 
whether  it  be  the  offense  charged  in  the  complaint  on  which 
the  examination  was  had  or  not.  Sec.  4653,  Stats.  It  is 
true  that  in  the  instant  case  the  defendant  waived  examina- 
tion and  no  testimony  was  taken.  But  the  statute  plainly  in- 
dicates that  the  district  attorney  is  not  strictly  confined  to  fil- 
ing an  information  for  the  particular  offense  stated  in  the 
complaint  before  the  examining  magistrate. 

iforeover  in  the  case  at  bar  the  information  was  filed  for 
the  crime  stated  in  the  complaint  before  the  examining  mag- 
istrate. The  additional  facts  stated  in  the  information  re- 
specting the  trials  and  convictions  in  Minnesota  were  not  of 
the  substance  of  the  offense  charged,  but  dimply  affected  the 
degree  of  punishment  to  be  imposed.  Howard  v.  State,  139 
^is,  529,  121  X.  W.  133;  Ingalls  v.  State,  48  Wis.  647,  4  K 
^•786;8ec  4736,  Stats. 

Counsel  for  defendant  relies  upon  Paetz  v.  State,  129  Wis. 
174, 107  K  W.  1090.     This  case,  however,  is  not  authority  • 
for  counsel's  contention.     There  the  question  arose  as  to  suflS- 
<?iency  of  the  complaint  or  information  on  final  trial,  not  on 
pi'elimiTiary  examination.     While  the  decision  in  Paetz  v. 
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State  is  correct,  this  language  is  used  in  the  opinion :  "Prior 
conviction  was  an  essential  element  of  the  offense  in  a  prose- 
cution for  a  second  offense."  129  Wis.  177.  This  language 
as  laying  down  a  general  rule  is  not  strictly  correct.  Prior 
conviction  is  an  essential  element  of  the  charge  in  the  infor- 
mation in  order  to  secure  the  punishment  provided  for  in 
case  of  a  second  offense  and  must  be  alleged  in  the  informa- 
tion under  the  statute,  sec.  4736,  but  it  is  not  an  essential 
element  of  the  substantive  offense  charged.  The  statute,  sec 
4736,  provides: 

"When  any  person  is  convicted  of  any  offense  punishable 
only  by  imprisonment  in  the  state  prison  and  it  is  alleged  in 
the  indictment  or  information  therefor  and  proved  or  ad- 
mitted on  the  trial  that  he  had  been  before  sentenced  to  pun- 
ishment by  irhprisonment  in  any  state  prison,  by  any  court  of 
this  state,  or  any  other  state  or  of  the  United  States,  and  that 
such  sentence  remains  of  record  unreversed,  whether  pardoned 
therefor  or  not,  may  be  punished  by  imprisonment  in  the  state 
prison  not  less  than  the  shortest  time  fixed  for  such  offense  and 
not  more  than  twenty-five  years." 

Point  is  also  made  by  counsel  for  defendant  that  the  proof 
made  was  not  suflScient  to  sustain  what  he  calls  the  second 
and  third  counts  of  the  information,  which  relate  to  the  con- 
victions in  Minnesota;  and  further  contends  that  the  jury 
should  have  passed  specifically  upon  each  of  the  so-called 
counts  of  the  information.  The  fact  is  in  the  instant  case 
there  was  but  one  count  in  the  information,  but  one  offense. 
The  matter  relating  to  the  former  convictions  merely  affected 
the  severity  of  punishment  and  was  not  a  part  of  the  substan- 
tive offense  with  which  the  defendant  was  charged.  The  evi- 
dence was  suflScient  to  prove  all  the  allegations  of  the  informa- 
tion and  warrant  conviction. 

By  the  Court. — The  writ  of  error  is  dismissed,  and  the 
judgment  and  conviction  aflSrmed. 
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State  ex  mcl.  Boabd  of  Regents  of  Normal  Schools  vs. 
Donald,  Secretary^  of  State. 

April  IS^ApHJ  21,  1916, 

Statutes:  Amendment:  Implied  repeal:  Appropriations:  Legislative 
intention:  Hoto  determined:  Normal  schools:  Unexpended  bal- 
ances, 

1.  The  legislature  can  repeal  a  statute  carrying  an  appropriation  and 

thus  put  an  end  to  the  appropriation,  so  far  as  it  is  unexpended, 
at  any  time.  If  contracts  are  thereby  breached  the  contractors 
most  resort  to  other  remedies;  they  cannot  insist  that  the  ap- 
propriation remains  available  simply  because  of  an  outstanding 
contract  entered  into  on  the  faith  of  it. 

2.  As  a  general  rule,  where  a  statute  rewrites  a  former  statute  and 

states  that  it  "is  amended  so  as  to  read  as  follows,"  all  provis- 
ions in  the  original  statute  not  found  in  the  amending  statute 
are  repealed ;  but  if  it  appear  that  the  legislative  intention  was 
otherwise,  such  intention  must  prevail. 

3.  The  legislative  Intention  in  such  a  case  is  to  be  determined  from 

the  nature  and  language  of  the  amendment,  from  other  acts 
passed  at  or  about  the  same  time,  and  from  all  the  circumstances 
of  the  case. 
^'  The  circumstances  attending  the  enactment  of  ch.  633,  Laws  1915. 
the  fact  that  it  expressly  repeals  certain  other  subsections  of 
sec  172—54,  Stote.  1913,  and  the  legislative  history  of  the  act 
show  affirmatively  that  there  was  no  intention,  in  amending 
sub.  30  of  said  section  ''so  as  to  read,"  to  repeal  the  appropria- 
tions made  in  1913  by  said  subsection  for  the  normal  school  at 
Whitewater. 

Mandamus  to  the  Secretary  of  State.     Peremptory  writ  is- 

The  facts  are  stated  in  the  opinion. 

For  the  relator  there  was  a  brief  by  Sanborn  £  Blake,  and 
oral  argument  by  John  B.  Sanborn. 

The  Attorney  General,  for  the  defendant. 

The  decision  of  the  court,  denying  the  motion  to  quash  the 
alternative  writ  and  directing  issuance  of  the  peremptory 
Vol.163  — 10 
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writ,  was  announced  April  21,  1916,  and  the  following  opin- 
ion was  filed  May  2,  1916 : 

WiNSLow,  C.  J.  This  is  a  mandarmis  action  brought 
originally  in  this  court  to  compel  the  secretary  of  state  to 
audit  certain  bills  incurred  by  the  Normal  School  Regents  for 
the  building  of  a  gymnasium  at  the  Whitewater  normal 
school.  The  question  presented  on  the  motion  to  quash  the 
alternative  writ  is  whether  sub.  30  of  sec.  172 — 54,  Stats. 
1913,  was  repealed  by  ch.  633  of  the  Laws  of  1915.  Sub.  30 
aforesaid  reads  as  follows : 

"30.  There  is  appropriated  on  July  1,  1913,  four  thousand 
dollars,  and  on  July  1,  1914,  four  thousand  dollars,  and  on 
March  1,  1915,  fifty  thousand  dollars,  payable  from  any  mon- 
eys in  the  normal  fund  incomenot  otherwise  appropriated,  to 
the  board  of  ncJrmal  regents  for  educational  apparatus,  furni- 
ture and  furnishings,  library  books,  for  a  gymnasium  and 
equipment,  for  land  improvements  and  for  other  permanent 
property  and  improvements  at  the  normal  school  at  White- 
water."    (1913) 

By  ch.  633  of  the  Laws  of  1915,  approved  August  24th 
and  published  August  27th  of  that  year,  this  subsection  is 
**amended  to  read :" 

"30.  There  is  appropriated  on  July  l,  *  *  *  1915,  *  *  * 
nine  thousand  seven  hundred  seventy-five  dollars  and  on 
July  1,  1916j  four  thousand  four  hundred  seventy-five  dol- 
lars, *  *  *  payable  from  any  moneys  in  the  normal  fund 
income  not  otherwise  appropriated  to  the  *  *  *  state  board 
of  education  for  *  *  *  permanent  property  and  improve- 
ments at  the  normal  school  at  Whitewater.  Of  the  first  appro- 
priation, three  thousand  one  hundred  dollars  shall  be  available 
only  for  purchase  of  land."     (1915) 

It  appears  by  the  petition  for  the  writ  that  prior  to  De- 
cember 31,  1914,  the  Board  of  Normal  School  Regents,  with 
the  approval  of  the  governor,  contracted  for  the  excavation 
and  concrete  work  for  a  gymnasium  at  the  Whitewater  school, 
which  work  was  fully  completed  prior  to  July  1,  1915,  and 
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the  sum  of  $7,118  paid  therefor  in  addition  to  architects' 
fees  amounting  to  $1,544,  said  sums  being  paid  out  of  the 
appropriations  made  by  said  sub.  30  j  also  that  thereafter  the 
regents  entered  into  contracts  aggregating  $37,067  for  the 
completion  of  said  gymnasium,  which  contracts  were  ap- 
proved by  the  governor  August  14,  1915,  and  were  entered 
into  on  the  basis  of  the  availability  therefor  of  the  moneys  ap- 
propriated by  said  sub.  30,  there  being  an  unexpended  bal- 
ance in  said  appropriation  on  July  1,  1915,  of  $45,437.89; 
that  the  bills  in  question  here  are  certain  bills  amounting  to 
$4,156.84  for  a  portion  of  the  work  of  construction  of  said 
gymnasium  under  the  last-named  contracts,  and  that  there 
are  sufficient  funds  in  said  appropriation  to  discharge  the 
same  unless  said  appropriation  was  repealed  by  force  of  the 
amendment  thereof  by  the  rewriting  of  sub.  30  aforesaid  by 
ch.  633  of  the  Laws  of  1915. 

Undoubtedly  the  legislature  can  repeal  a  statute  carrying 
an  appropriation  and  thus  put  an  end  to  the  appropriation,  so 
far  as  it  is  unexpended,  at  any  time.  If  contracts  are  thereby 
breached  the  contractors  must  resort  to' other  remedies;  they 
cannot  insist  that  the  appropriation  remains  available  simply 
because  of  an  outstanding  contract  entered  into  on  the  faith 
of  it 

Undoubtedly,  also,  the  general  rule  of  construction  is  that, 
where  a  statute  rewrites  a  former  statute  and  states  that  the 
same  "is  amended  so  as  to  read  as  follows,"  all  provisions  in 
the  original  statute  not  found  in  the  amending  statute  are  re- 
pealed. Ashland  W.  Co.  v.  Ashland  Co.  87  Wis.  209,  58  X. 
W.  235,  and  cases  cited. 

This  is  because  the  inference  is  necessarily  strong  that  such 
was  the  legislative  intention.  The  rule,  however,  is  not  iron- 
clad. The  idea  of  all  such  rules  is  to  carry  out  the  legis- 
lative intention,  and  if  it  appear  that  the  legislative  intention  . 
was  otherwise  the  rule  must  go  and  the  intention  prevail. 
The  rule  is  not  sacred,  but  the  intention  is.     The  intention 
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"is  to  be  determined  from  the  nature  and  language  of  the 
amendment,  from  ofher  acts  passed  at  or  about  the  same  time, 
and  from  all  the  circumstances  of  the  case."  Bank  of  Me- 
tropolis V.  Faber,  150  N.  Y.  200,  44  N.  E.  779. 

Under  the  circumstances  before  us  in  the  present  case  we 
think  it  quite  certain  that  the  amendment  of  1915  shows  no 
intention  to  repeal  or  revoke  the  unexpended  balances  of  the 
appropriations  carried  by  the  original  sub.  30,  but  rather  the 
reverse.     These  circumstances  will  be  briefly  stated. 

By  ch.  758,  Laws  1913,  an  attempt  was  made  to  bring  to- 
gether in  logical  order  the  fundamental  provisions  of  law  gov- 
erning all  the  appropriations  for  the  normal  schools,  the  uni- 
versity, and  the  mining  trade  school,  and  in  the  volume  of  the 
statutes  for  the  same  year  the  attempt  was  first  made  to  bring 
together  all  of  the  appropriation  statutes  into  one  coherent 
chapter  numbered  ch.  12m.  Prior  to  this  the  appropriation 
statutes  had  been  scattered  through  session  laws  and  statutes 
without  order  or  system.  In  this  new  chapter  the  provisions 
of  cL  758  aforesaid  relating  to  normal  school  appropriatiotos 
were  embraced  in  se^.  172 — 54,  which  was  subdivided  into 
thirty-eight  subsections.  Of  these  subsections  those  num- 
bered from  6  to  13  inclusive  carried  annual  appropriations  to  . 
each  of  the  eight  normal  schools  of  the  state  for  operating  ex- 
penses; those  numbered  from  14  to  30  inclusive  carried  ap- 
propriations in  varying  sums  for  purchase  of  property  real 
and  personal,  for  permanent  improvements,  repairs,  and 
maintenance.  These  last-named  sections  were  not  annual  ap- 
propriations, but  were  all  appropriations  of  a  certain  sum  on 
July  1,  1913,  and  another  certain  sum  on  July  1,  1914, 
while  some  (as  in  the  subsection  before  us)  carried  another 
certain  sum  on  March  1,  1915.  None  of  them,  therefore, 
were  lapsable  appropriations  under  the  rules  of  construction 
laid  down  in  sec  172—130,  Stats.  1913. 

The  effort  to  bring  together  into  one  coherent  chapter  all 
the  appropriation  statutes  is  worthy  of  notice  because  it  tends 
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to  explain  why  the  appropriations  of  1915  were  made  in  the 
form  in  which  we  find  them.  If  the  future  biennial  volumes 
of  the  statutes  were  to  contain  this  chapter,  the  future  appro- 
priation laws  must  naturally  take  the  form  of  amendments  to 
the  sections  thereof,  and  so  we  find  that  the  general  appropri- 
ation act  for  the  normal  schools  for  1915  (ch.  633,  Laws 
1915)  consists  of  sections  repealing  certain  subsections  of  sec. 
172 — 54,  Stats.  1913,  and  other  sections  amending  certain 
of  said  subsections.  Here  also  is  a  very  significant  fact. 
Ch.  633  opens  with  a  section  repealing  in  express  terms  sub. 
14  to  21  inclusive  and  sub.  36  of  sec.  172 — 54.  Thus  it  is  ab- 
solntely  certain  that  the  legislature  had  the  subject  of  repeal' 
in  mind  and  that  they  used  direct  language  appropriate  to  the 
purpose  with  regard  to  subsections  last  named.  It  would 
seem  natural,  therefore,  that,  if  they  intended  to  repeal  any 
other  sections,  they  would  have  adopted  the  same  direct  and 
unmistakable  method. 

The  legislative  history  of  the  act,  however,  is  quite  conclu- 
sive on  the  subject  of  intention.  The  bill  was  introduced  in 
the  Assembly  on  August  2,  1915,  by  the  joint  finance  commit- 
tee. It  was  then  in  the  same  shape,  so  far  as  the  features 
under  consideration  are  concerned,  as  it  was  when  finally 
passed.  The  entire  subject  had  been  given  exhaustive  and 
niinute  consideration  by  the  committee,  in  the  course  of  which 
there  had  been  prepared  for  its  use  tables,  or  so-called  "work- 
ing sheets,"  showing  the  appropriations  for  the  various  nor- 
mal schools  made  by  the  legislature  of  1913,  the  unexpended 
balance  in  the  fund  of  each  school  on  July  1,  1915,  the 
amounts  carried  by  the  bill,  and  (most  significant  of  all)  the 
aggregate  sum  of  the  unexpended  balance  and  the  proposed 
appropriation  for  the  two  years  carried  out  in  the  last  col- 
^^^  under  the  heading  "Totals  for  the  biennium  1915- 
1^17."  In  the  case  of  the  Whitewater  normal  school  the  un- 
expended balance  of  its  capital  fund  is  given  in  this  table  as 
^^437.89,  the  appropriation  for  1916  as  $9,775,  for  1917 
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as  $4,475,  making  a  total  under  the  last  heading  of 
$59,687.89.  These  tables  accompanied  and  explained  the 
bill  and  formed  in  effect  the  report  of  the  committee. 

This  really  forbids  the  idea  that  there  was  any  legislative 
intention  of  forfeiting  or  repealing  the  imexpended  appropria- 
tions which  existed  July  1,  1915.  Other  appropriation  bills 
of  a  similar  character  and  introduced  at  about  the  same  time 
had  a  like  history.  In  all  of  them  there  were  direct  repeal- 
ing clauses  as  to  certain  sections,  and  in  certain  cases  of  di- 
rect repeal  there  were  saving  clauses  providing  for  the  pay- 
ment of  claims  lawfully  incurred  prior  to  the  passage  of  the 
•repealing  act 

It  does  not  seem  necessary  to  go  further.  We  conclude  not 
merely  that  the  intention  to  forfeit  the  unexpended  balances 
does  not  appear,  but  that  the  contrary  intention  affirmatively 
appears. 

The  facts  concerning  the  appropriations  for  the  other  nor- 
mal schools  are  of  the  same  nature  as  those  herein  set  forth 
concerning  the  appropriations  for  the  Whitewater  school,  and 
the  same  conclusions  are  reached. 

By  the  Court. — The  motion  to  quash  the  alternative  writ 
is  denied,  and  it  is  adjudged  that  the  peremptory  writ  of 
mandamus  issue  as  prayed  in  the  complaint.  No  costs  are 
awarded. 
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Stxtz,  by  guardian  ad  litem ^  Appellant,  vs.  F.  Mayer  Boot 
&  Shoe  Company,  Respondent. 

February  24 — May  2, 1916, 

Workmen's  compensation:  What  minors  are  ^'employees:"  Employ- 
ment in  violation  of  law:  Injury:  Liability  of  master:  Misrepre- 
sentation as  to  age:  Counterclaim:  Estoppel:  Settlement  and  re- 
lease: Guardian  and  ward, 

1.  A  minor  under  sixteen  years  of  age  who,  at  the  time  of  his  employ- 

ment and  injury,  had  not  obtained  a  written  permit  authorizing 
bis  employment  as  required  by  sub.  1,  sec.  1728a,  Stats.,  was  not 
"legally  permitted  to  work  under  the  laws  of  the  state"  within 
the  meaning  of  sub.  (2),  sec.  2394 — 7,  Stats.,  and  hence  was  not 
an  "employee,"  within  the  meaning  of  the  latter  section,  whose 
rights  in  respect  to  such  injury  were  governed  by  the  Workmen's 
Compensation  Act.  Foth  v,  Macomber  d  W.  R.  Co.  161  Wis.  549, 
distinguished  and  limited. 

2.  One  who,  in  violation  of  sub.  1,  sec.  1728a,  Stats.,  employs  a  minor 

under  the  age  of  sixteen  years  without  the  written  permit  there- 
in provided  for,  and  is  thus  guilty  of  a  misdemeanor  under  sec. 
1728^,  is  liable  for  injuries  sustained  by  the  minor  as  a  result  of 
such  unlawful  employment,  and  the  facts  that  the  minor  and  his 
father  misrepresented  his  age  in  order  to  secure  such  employ- 
ment and  that  the  employer  was  Justified,  in  the  exercise  of 
proper  vigilance,  in  relying  upon. their  representations  that  the 
boy  was  more  than  sixteen  years  of  age,  do  not  constitute  a  de- 
fense in  the  action  by  the  minor  to  recover  for  such  injuries. 

3.  Nor  do  the  facts  above  stated  form  a  basis  for  a  counterclaim  by 

the  employer  against  the  minor  for  damages  on  account  of  such 
misrepresentation. 

4.  The  statute  (sec.  1728o,  Stats.)  being  declaratory  of  a  public  pol- 

icy, and  the  act  of  the  employer  only,  not  that  of  the  minor,  be- 
ing made  unlawful,  the  fact  that  the  minor  misrepresented  his 
age  does  not  bar  or  estop  him  from  recovering  damages  for  his 
injury. 

5.  A  settlement  agreed  upon  for  injuries  to  a  minor  employee  and 

a  release  signed  by  his  guardian  under  the  mistaken  supposition 
that  the  claim  was  governed  by  the  Workmen's  Compensation 
Act,  did  not  settle  the  claim  for  damages  for  his  injuries  result- 
ing from  his  employment  in  violation  of  sec.  1728a.  Stats.,  there 
being  manifestly  no  such  intention;  and  in  any  event  the  re- 
lease, not  having  been  approved  by  the  county  Judge  as  required 
by  sec.  3982,  Stats.,  is  not  binding  upon  the  minor  as  to  such 
claim  for  damages. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  F.  C.  Eschweiler,  Circuit  Judge.     Reversed. 

This  is  an  action  to  recover  damages  resulting  from  per- 
sonal injuries  sustained  by  the  plaintiff  while  in  the  employ 
of  the  defendant  company. 

The  defendant  is  a  corporation  engaged  in  the  manufacture 
of  boots  and  shoes  in  the  city  of  Milwaukee.  The  plaintiff 
was  employed  by  the  defendant,  and  while  operating  a  heel- 
press  machine  he  was  injured.  At  the  time  the  plaintiff  was 
injured  he  was  less  than  sixteen  years  of  age  and  had  no  per- 
mit authorizing  his  employment.  The  plaintiff  went  with 
his  father  and  uncle  to  the  home  of  the  foreman  of  the  de- 
fendant company  to  apply  for  worL  They  represented  to  de- 
fendant's foreman  that  plaintiff  was  then  sixteen  years  of  age. 
Sometime  after  plaintiff  was  injured  he  went  to  the  liability 
insurance  company  which  carried  insurance  for  the  defend- 
ant, and  a  settlement  of  $287.84  was  agreed  upon  as  the  max- 
imum allowed  under  the  Workmen's  Compensation  Law. 
Plaintiff's  guardian  signed  a  release  for  this  amount  This 
settlement  was  approved  by  the  industrial  commission,  but 
was  not  approved  by  the  county  court  of  Milwaukee  county. 
The  court  submitted  a  special  verdict  to  the  jury,  who  found 
(1)  that  the  plaintiff  was  less  than  sixteen  years  of  age  at  the 
time  he  was  employed  by  the  defendant;  (2)  that  the  plaint- 
iff represented  to  the  defendant's  foreman  at  the  time  he  was 
employed  that  he  was  more  than  sixteen  years  of  age; 
(3)  that  the  plaintiff's  father,  at  or  prior  to  plaintiff's  em- 
ployment, represented  to  the  defendant's  foreman  that  plaint- 
iff was  more  than  sixteen  years  of  age;  (4)  that  the  foreman 
was  justified  in  the  exercise  of  proper  vigilance,  in  the  light 
of  plaintiff's  appearance,  in  relying'  upon  the  representations 
that  the  plaintiff  was  more  than  sixteen  years  of  age;  (5)  that 
there  were  no  false  and  fraudulent  representations  knowingly 
made  by  any  one,  on  behalf  of  the  defendant  or  the  insurance 
■company,  to  the  plaintiff  or  his  father  as  an  inducement  to  the 
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signing  of  the  release  of  plaintiff's  claim;  (8)  that  there  was 
not  gross  negligence  on  plaintiff's  part  which  contributed  to 
his  injury;  (9)  that  if  plaintiff  is  entitled  to  recover  his  dam- 
ages are  $985. 

The  court  awarded  judgment  on  this  verdict  dismissing 
plaintiffs  complaint  with  costs.  From  such  judgment  this 
appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Rubin,  Fawcett  & 
Dutcher,  attorneys,  and  P.  R.  Newcomh,  of  counsel,  and  oral 
argiment by  Mr.  Newcomb. 

For  the  respondent  there  was  a  brief  by  Doe,  Ballhoim, 
Wtlhie  &  Doe,  and  oral  argument  by  /.  B.  Doe. 

The  following  opinion  was  filed  March  14,  1916: 

SiEBECKEE,  J.  Are  the  rights  of  the  parties  to  this  action 
governed  by  the  provisions  of  the  Workmen's  Compensation 
Law,  sees.  2394—1  to  2394—31,  Stats.  1915,  inclusive  ?  By 
sub.  (2)  of  sec.  2394 — 7  of  this  act  the  term  "employee"  as 
iised  in  the  Workmen's  Compensation  Law  shall  include 
"Every  person  in  the  service  of  another  under  any  contract  of  ' 
hire,  express  or  implied,  oral  or  written,  including  aliens,  and 
also  including  minors  who  are  legally  permitted  to  work 
under  the  laws  of  the  state  (who,  for  the  purposes  of  section 
2394 — 8,  shall  be  considered  the  same  and  shall  have  the 
power  of  contracting  as  adult  employees)."  The  plaintiff  was 
less  than  sixteen  years  of  age  at  the  time  of  his  employment 
and  injury.  He  had  not  obtained  "a  written  permit  author- 
izing the  employment"  of  him,  under  sub.  1,  sec.  1728a, 
which  forbids  the  employment  of  children  "between  the  ages 
of  fourteen  and  sixteen  years  ...  in  any  factory  or  work- 
stop,  ...  or  at  any  gainful  occupation,  or  employment,  di- 
rectly or  indirectly,  unless  there  is  first  obtained  from  the 
commissioner  of  labor  .  .  ."  or  other  specified  oflScers  "a 
written  permit  authorizing  the  employment  of  such  child 
within  such   time  or   times   as  the   said  commissioner  of 
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labor  .  .  ."  or  other  officers  "may  fix;  ,  .  ."  If  the  plaint- 
iff's legal  remedy  for  the  injury  he  suffered  is  governed  by 
the  Workmen's  Compensation  Law,  then  the  defendant  has 
discharged  its  obligations  toward  him  by  the  settlement  made 
with  him  under  this  law,  which  received  the  formal  approval 
of  the  industrial  commission. 

The  plaintiff,  being  under  sixteen  years  of  age  at  the  time 
of  employment  and  not  having  obtained  a  written  permit  au- 
thorizing his  employment  as  provided  by  sub.  1,  sec.  1728a, 
could  not  be  legally  employed  by  defendant  for  the  service  at 
which  he  was  engaged  and  in  which  he  suffered  his  injuries. 
The  terms  of  sub.  (2),  sec.  2394 — 7,  which  confers  on  minors 
the  power  to  contract  for  employment  the  same  as  adults, 
clearly  limit  the  power  so  conferred  to  minors  "who  are 
legally  permitted  to  work  under  the  laws  of  the  state."  It 
seems  plain  that  the  statute  includes  only  such  minors  who  at 
the  time  of  contracting  are  legally  authorized  to  enter  the  em- 
ployer's service.  The  legislative  intent  evidently  is  to  enable 
any  minor  who  has  the  legal  right  to  work  to  make  a  contract 
for  his  emplojTnent  the  same  as  adults,  and  if  he  has  the  legal 
authority  to  exercise  this  right  then  he  "shall  be  considered 
the  same  ...  as  adult  employees"  for  the  purposes  of  sec. 
2394 — 8  of  the  Workmen's  Compensation  Law.  The  pro- 
visions of  this  statute  can  only  apply  to  minors  who  are  at  the 
time  of  contracting  to  enter  the  service  of  another  authorised 
and  permitted  under  the  law  to  engage  in  such  service  and 
employment  the  same  as  adults. 

It  is  urged  that  the  Workmen's  Compensation  Law  applies 
to  and  includes  all  minors  in  the  service  of  others,  who,  under 
the  law,  may  upon  specified  conditions  and  circumstances  ob- 
tain a  permit  authorizing  their  empb^ment,  without  first  ob- 
taining the  permit  provided  by  law.  This  contention  runs 
counter  to  the  terms  of  the  Compensation  Law  and  the  pro- 
visions of  other  statutes  prohibiting  the  employment  of  chil- 
dren under  certain  ages.     The  interpretation  of  sub.  (2),  sec. 
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2394—7,  as  applied  in  Foth  v.  Macomber  &  TF.  R,  Co.  161 
Wis.  549,  154  N.  W.  369,  does  not  include  the  instant  case. 
In  that  case  the  minor  who  was  injured  was  at  the  time  of 
entering  the  services  legally  authorized  to  engage  in  the  oc- 
cupation for  which  he  contracted  to  work,  but  at  the  time  of 
injury  he  was  working  at  a  machine  at  which  he  was  forbid- 
den to  work,  and  it  was  held  that,  since  the  minor  was  legally 
authorized  to  make  that  contract  of  employment,  for  the  pur- 
poses of  sec.  2394 — 8  he  must  be  considered  the  same  as  an 
adult  employee,  and  that  under  the  facts  and  circumstances 
shown  he  was  injured  while  "performing  service  growing  out 
of  and  incidental  to  his  employment."  The  language  of  the 
court  in  the  decision  of  the  Foth  Case  must  be  understood  and 
interpreted  in  the  light  of  the  facts  of  that  case.  When  so 
read  and  properly  restricted  in  its  application,  the  phrase- 
ology^ employed  in  construing  the  statutes  therein  referred  to 
does  not  conflict  with  the  interpretation  of  the  law  in  its  ap- 
plication to  this  case.  From  the  foregoing  it  necessarily  re- 
sults that  the  provisions  of  the  Workmen's  Compensation 
Law  do  not  govern  the  rights  of  the  parties  to  this  case. 

The  question  then  arises  whether  or  not  the  defendant  is 
liable  in  damages  to  the  plaintiff  under  the  law  applicable  to 
persons  having  the  relation  which  is  shown  to  have  existed 
between  plaintiff  and  defendant  when  the  accident  happened. 
The  provisions  of  sub.  1,  sec.  1728a,  prohibit  the  employment 
of  any  child  between  the  ages  of  fourteen  and  sixteen  years  to 
work  in  any  factory  or  workshop,  etc.,  without  first  obtaining 
a  written  permit  as  therein  specified.  Sec.  1728A  declares 
that  any  employer,  including  a  corporation,  violating  the  pro- 
visions of  sec.  1728a  shall  be  deemed  guilty  of  a  misdemeanor 
and  liable  to  fine  or  imprisonment.  It  is  without  dispute 
that  defendant's  employment  of  plaintiff,  under  the  facts 
found  by  the  jipry,  was  a  violation  of  these  statutes  and  makes 
the  defendant  liable  in  damages  to  plaintiff,  unless  the  finding 
of  the  jury  to  the  effect  that  defendant's  foreman  was  reason- 
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ably  justified,  under  all  the  facts  and  circumstances,  in  rely- 
ing on  plaintiff's  representation  that  he  was  more  than  six- 
teen years  of  age,  bars  the  plaintiff's  right  to  a  recovery  of 
his  damages.  In  Pinoza  v.  Northern  C.  Co\  152  Wis.  473, 
140  N.  W.  84,  it  was  held  that  in  an  action  for  injuries  to  a 
boy  under  sixteen  years  of  age  which  resulted  from  his  em- 
ployment by  the  defendant  in  that  case  in  violation  of  see. 
1728a,  Stats.  1911  (ch.  338,  Laws  1909),  in  an  "emplo\Tnent 
dangerous  to  life  and  limb,"  the  defense  of  contributory  n^- 
ligence  is  not  available,  and  that  such  a  violation  of  the  stat- 
ute, constituting  a  criminal  offense,  is  classed  with  gross  neg- 
ligence as  defined  in  our  law  and  makes  the  person  liable  in  a 
civil  action  for  the  injuries  resulting  from  such  violation  of 
the  law.  The  basis  of  that  decision  rests  essentially,  as  there 
declared,  on  these  propositions : 

"If  a  person  purposely  does  an  act  in  violation  of  a  duty 
created  by  law  as  regards  the  personal  safety  of  others,  and 
the  policy  of  the  written  law  is  that  the  prevention  of  such 
violations  is  so  important  that  a  person  guilty  thereof  should 
in  addition  to  civil  liability  to  the  injured  person  be  held 
criminally  liable  as  for  a  serious  offense  against  the  public, 
the  act  should  be  regarded  as  done  regardless  of  human  life  or 
bodily  injury  .  .  .  ;  thus  classing  the  act  of  the  wrongdoer 
with  ordinary  acts  of  gross  negligence.  .  .  .  The  principle 
thus  stated  is  in  harmony  with  general  public  policy.  Every 
one  is  presumed  to  know  the  law,  even  though  as  a  matter  of 
fact  he  may  be  ignorant  of  it." 

Lenahan  v.  Pittston  C.  M.  Co.  218  Pa.  St.  311,  67  Atl. 
642 ;  Stehle  v.  Jaeger  A.  M.  Co.  220  Pa.  St.  617,  69  Atl. 
1116;  Strafford  v.  Republic  I.  &  S.  Co.  238  111.  371,  87  N. 
E.  358. 

Upon  the  facts  of  this  case  the  defendant,  under  the  doc- 
trine as  applied  in  the  Pinoza  Cane,  is  liable  to  plaintiff  for 
the  injuries  he  sustained  as  a  result  of  such  unlawful  em- 
ployment of  him  by  the  defendant  unless  plaintiff's  misrep- 
resentation of  his  age  to  defendant's  foreman,  as  found  by 
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the  jury,  operates  as  a  bar  to  plaintiff's  right  to  recover  dam- 
ages for  his  injuries.     As  has  been  indicated  in  the  decisions 
of  this  court,  the  liability  in  this  class  of  cases  is  predicated 
on  the  tort  arising  from  the  act  which  the  law  denounces  as 
a  crime  as  distinguished  from  liability  arising  from  acts  of 
ordinary  negligence.     In  those  cases  it  is  said  of  the  act  of 
the  employer  in  employing  a  minor  in  violation  of  the  law, 
which  results  in  injury  to  the  minor,  "The  fault  was  ad- 
vertent in  character.     There  was  an  actual  or  constructive 
intent  to  violate  the  law,  equivalent,  as  indicated,  to  a  con- 
structive intent  to  cause  the  consequences  which  the  law  was 
designed  to  prevent.''     Under  the  law  as  here  established  the 
record  now  before  us  presents  no  case  within  the  law  of  neg- 
ligence, and  all  precedents  in  other  jurisdictions,  of  which 
Koester  v.  Rochester  C.  Works,  194  N.  Y.  92,  87  N.  E.  77, 
is  representative,  have  no  application  to  this  case  because  it 
and  others  similar  in  their  character  go  on  the  grounds  of 
n^ligence. 

The  inquiry  then  arises.  Is  plaintiff  estopped  from  recov- 
ering his  damages  in  this  case  by  misrepresenting  his  age  to 
defendant's  foreman  at  the  time  he  was  employed  ?  The  ob- 
ject of  the  provisions  of  sec.  1728a,  Stats.,  is  to  conserve  the 
health  and  morals  of  children  in  the  interest  of  the  general 
welfare.  It  is  declaratory  of  a  public  policy  and  makes  all 
emplojments  of  children  contrary  to  its  provisions  criminal 
acts,  and  we  do  not  deem  it  permissible  for  the  court  to  so 
construe  the  statute  and  restrict  its  operative  effect  that  it 
would  not  harmonize  with  this  clear  legislative  intent.  To 
permit  an  employer  to  protect  himself  against  the  conse- 
quences resulting  from  his  violation  of  this  law  by  the  plea 
that  he  acted  with  reasonable  diligence  to  avoid  h  breach  of 
it,  would  seriously  restrict  and  modify  the  beneficial  objects 
for  the  protection  of  children  which  the  legislature  obviously 
intended  to  accomplish.  The  Pinoza  Case  points  out  the 
wt  that  the  statute  is  undoubtedly  taken  from  a  similar  one 
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in  the  state  of  Illinois  and  was  there  construed,  before  this 
state  enacted  it,  in  American  C.  &  F,  Co,  v.  Armentrautj  214 
111.  509,  73  N.  E.  766.     In  that  case  the  injured  child  had 
misrepresented  his  age,  and  it  was  urged  that  such  misrep- 
resentation was  a  bar  to  his  recovery  in  an  action  for  injuria 
resulting  from  the  illegal  employment.     The  court   held: 
"This  doctrine  is  not  applicable  for  the  reason  that  the  statute 
under  consideration  is  aimed  at  the  master  and  not  at  the 
servant.     The  act  of  the  child  in  accepting  or  entering  into 
the  employment  is  not  unlawful"     In  the  case  of  Inland  S. 
Co.  V.  Yedinak,  172  Ind.  423,  87  N.  E.  229,  where  a  minor 
brought  action  for  injuries  he  suffered  from  a  violation  of  a 
statute  of  this  class,  the  court,  after  a  thorough  review  of  the 
grounds  upon  which  the  policy  of  such  statutes  rests,  holds 
that  a  minor  is  not  barred  or  estopped  from  recovering  dam- 
ages for  such  injuries  by  his  misrepresenting  his  age.     This 
rule  was  also  enforced  in  the  following  cases  wherein  this 
question  was  presented  for  decision :  DeSoto  C.  M.  £  D.  Co. 
V.   Hill   179   Ala.    186,    60   South.    583;   Syneszeivski   v. 
Schmidt,  153  Mich.   438,  116  N.  W.   1107;  Kirkham  v. 
Wheeler-Osgood  Co.  39  Wash.  415,  81  Pac.  869;  Matlock  v. 
W.,  G.  (f  St.  L.  R.  Co.  198  Mo.  495,  95  S.  W.  849.     In  Eliot 
V.  Eliot,  81  Wis.  295,  51  K  W.  81,  the  question  whether 
an  infant  who  is  incapable  of  entering  into  a  marriage  con- 
tract for  want  of  age  is  estopped  by  a  fraudulent  declaration 
of  his  age,  which  induced  a  marriage  with  him,  was  nega- 
tived upon  the  ground  that  an  infant  who  is  legally  incapaci- 
tated to  make  a  valid  contract  of  marriage  is  incapable  also 
to  estop  himself  by  such  fraudulent  representation.     The  case 
of  Graiiman,  M.  &  C.  Co.  v.  Krienitz,  142  Wis.  556,  126  N. 
W.  50,  holds  that  a  minor  may  by  his  own  fraud  estop  himself 
from  assailing  a  contract  on  the  ground  of  infancy,  but  it  is 
declared  that  the  rule  rests  upon  certain  conditions,  and  that : 
*^It.is  confined  to  cases  where  the  infant,  though  imder  legal 
discretion,  is  in  fact  developed  to  the  condition  of  actual  dis- 
cretion.    It  is  further  confined  to  cases  of  actual  fraud  and 
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where  the  eoBtract  or  transaction  is  beneficial  to  the  minor." 
The  doctrine  as  applied  to  minors  is  there  held  to  be  closely 
fenced  about:  "(1st)  By  necessity  for  actual  discretion; 
(2d)  necessity  for  actual  fraud;  (3)  necessity  for  beneficial 
nature  of  the  transaction  to  the  minor."  An  attempt  to  class 
the  instant  case  as  within  the  foregoing  rules  would  neces- 
sarily fail  because  the  employment  of  the  plaintiif  in  violation 
of  the  law  is  obviously  not  a  transaction  which  can  in  any 
light  be  considered  beneficial  to  the  minor.  It  necessarily 
follows  from  what  has  been  said  on  the  foregoing  questions 
that  defendant's  contention  respecting  its  rights  to  enforce  a 
counterclaim  for  damages  resulting  from  the  minor's  fraud- 
ulent misrepresentation  of  his  age  must  fail.  As  indicated, 
these  misrepresentations  of  the  plaintiff  afford  no  legal  ground 
on  which  defendant  can  predicate  a  claim  against  the  minor. 

The  release  given  by  plaintiff's  guardian  was  based  on  the 
ground  that  the  plaintiff's  claim  against  defendant  was  reg- 
ulated and  controlled  by  the  provisions  of  the  Workmen's 
Compensation  Law.  Manifestly  there  was  no  intent  to  set- 
tle the  plaintiff's  claim  against  defendant  under  the  law  for 
damages  for  his  injuries  resulting  from  his  wrongful  em- 
ployment in  violation  of  the  law.  Furthermore,  if  it  is 
claimed  that  the  release  included  this  claim  for  damages,  it 
is  not  binding  on  plaintiff  because  it  was  not  approved  by  the 
county  court  as  is  required  by  sec.  3982,  Stats.  The  guard- 
ian's power  is  limited  by  the  law,  and  his  acts  which  the  law 
•  does  not  sanction  are  not  binding  on  his  ward. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  to  the  circuit  court  with  direction  to 
award  judgment  in  plaintiff's  favor  for  the  recovery  of  the 
damages  found  by  the  jury. 

ViNjE,  J.,  dissents. 

A  motion  for  a  rehearing  and  for  a  modification  of  the 
mandate  was  denied,  with  $25  costs,  on  May  2,  1916. 
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Hickman,  Appellant,  vs.  Wellaueb  and  others,  Re- 
spondents. 

ApHl  11— May  2,  1916, 

Municipal  corporations:  Ordinances:  Construction:  Validity:  Regula- 
tion of  buildings:  Location  of  stables:  Excessive  penalties. 

1.  In  sub.  (a),  sec.  474,  art.  39,  ch.  IV,  Milwaukee  Code  of  1914, — pro- 

viding that  all  buildings  within  the  business  section  "may  be  oc- 
cupied or  maintained  for  any  purpose  whatsoever  (if  in  con- 
formity with  all  ordinances  governing  the  construction  of  such 
buildings)," — the  word  "construction"  relates  to  the  materials 
which  compose  such  buildings  and  does  not  refer  in  any  way  to 
their  location. 

2.  Sec.  338,  art.  27,  ch.  IV,  Milwaukee  Code  of  1914.— prohibiting  the 

construction  of  stables  within  fifteen  feet  of  any  residence,  dwell- 
ing, or  place  of  assemblage, — is  limited  by  sub.  (a),  sec.  474, 
above  mentioned,  and  does  not  apply  to  the  business  section. 
[Whether  sec.  338  is  valid  as  applied  to  the  residence  district  or 
the  territory  outside  of  the  business  section,  not  determined.] 
[3.  Under  sec.  543,  art.  46,  ch.  IV,  Milwaukee  Code  of  1914,  any  viola- 
tion of  ch.  IV  is  punishable  by  a  fine  of  not  less  than  $10  nor 
more  than  $200,  and  it  is  provided  that  each  day  of  continued 
violation  shall  constitute  a  separate  offense,  but  that  the  accumu- 
lated penalties  recoverable  in  any  one  action  shall  not  exceed 
$2,000.  Whether  such  clause  relating  to  penalties  for  continu- 
ing offenses  is  void  on  the  ground  that  the  accumulative  pen- 
alty is  excessive,  and  whether,  if  void,  it  is  separable  from  the 
remainder  of  the  section,  not  decided.]* 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Orren  T.  Williams,  Circuit  Judge.     Affirmed. 

Action  to  restrain  defendant  Wellauer  from  erecting  a 
stable  within  the  business  section  of  the  city  of  Milwaukee. 
The  facts  are  these:  Plaintiff  owns  a  lot  upon  which  is  situ- 
ated a  three-story  brick  building  used  as  a  hotel  and  restau- 
rant The  defendant  Wellauer  owns  the  premises  adjoining. 
In  September,  1915,  Hariman,  a  contractor  under  Wellauer , 
commenced  excavating  on  Wellauer's  premises  preparatory 
to  erecting  a  building  thereon.     The  excavation  resulted  in 
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dietiirbing  the  lateral  support  of  plaintiif's  premises.  Plaint- 
iff brought  an  action  to  restrain  further  excavation.  Wellr 
auer  denied  the  claims  of  the  plaintiff,  and  upon  a  hearing  on 
an  order  requiring  the  defendants  to  show  cause  why  a  tem- 
porary injunction  should  not  be  continued  the  defendant 
Wellauer  gave  an  indemnifying  bond  in  the  sum  of  $20,000 
and  the  injunction  was  dissolved.  The  plaintiff  thereafter 
and,  as  he  claims,  for  the  first  time  learned  that  the  building 
*as  being  erected  as  a  stable  under  a  building  permit  issued 
by  the  defendant  Harper  as  inspector  of  buildings  for  the 
city  of  Milwaukee,  and  brought  this  action  against  Wellauer 
aa  owner,  Rartman  as  contractor,  and  Harper  as  inspector  to 
compel  the  defendants  Wellauer  and  Hartman  to  surrender 
the  permit  issued  for  the  erection  of  the  building  and  to  com- 
pel Harper  as  building  inspector  to  revoke  the  permit  issued 
by  him.  Plaintiff  moved  for  a  temporary  injunction,  and 
from  the  order  denying  this  motion  he  brings  this  appeal. 

Chas.  E.  Canright,  attorney,  and  Herbert  J.  Piper,  of  coun- 
sel, for  the  appellant. 

For  the  respondents  Wellauer  and  Hartman  there  was  a 
brief  by  Hoyt  &  Ooff,  and  oral  argument  by  Guy  D.  Goff. 

For  the  respondent  Harper  as  inspector  of  buildings  there 
was  a  brief  by  Daniel  W.  Hoan,  city  attorney,  and  Charles 
W,  Babcockj  assistant  city  attorney,  and  oral  argument  by 
Mr,  Babcock. 

RosENBEKKY,  J.  Plaintiff  claims  that  the  permit  was  is- 
sued contrary  to  the  provisions  of  ch.  IV  of  the  Milwaukee 
Code  of  1914  relating  to  buildings.  Ch.  IV  is  entitled 
''Buildings"  and  is  divided  into  thirty-nine  articles,  com- 
posed of  sees.  27  to  543,  both  inclusive. 

Art  27  is  entitled  "Stables  and  structures  for  animals." 
Sec.  338  reads  as  follows : 

"Xo  person,  firm  or  corporation  shall  construct  or  estab- 
lish any  stable  or  structure,  to  be  used  for  the  keeping  or 
Vol.  163  — 11 
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housing  of  domestic  animals,  at  a  less  distance  than  fifteen 
feet  from  any  residence,  dwelling  or  place  of  assemblage. 

"The  floor  of  all  stables  or  rooms  used  for  such  purposes 
shall  be  made  of  material  impervious  to  water  and  shall  be 
drained  by  connecting  with  the  city  sewer.'' 

Other  articles  are  headed  "Sheds,"  "Garages,"  "Tenement 
houses,"  "Theaters  and  public  halls,"  "Dry  cleaning  establish- 
ments," etc  Following  this  is  art.  39,  entitled  "Business 
section  and  fire  district,"  of  which  the  following  is  a  part: 

** Business  section;  fire  distinct. 

"Section  472.  All  that  part  of  the  city  of  Milwaukee  em- 
braced within  the  following  limits  shall  hereafter  be  known 
as  the  business  section  and  fire  district. 
^'Slaughter  houses,  rendering  plants  and  rag  shops  not  per- 
mitted in  city  limits, 

"Section  473.  Slaughter  houses,  rendering  plants  and  rag 
shops  shall  not  be  permitted  to  be  erected  or  maintained 
within  the  limits  of  the  city  of  Milwaukee. 

^'Building  restrictions  in  hu^ness  sectioru 

"Section  474.  The  term  'business  section'  as  used  herein 
shall  mean ; 

"(a)  That  all  buildings  within  this  section  or  portion  of 
the  city  being  within  the  described  boundaries  may  be  oc- 
cupied or  maintained  for  any  purpose  whatsoever  (if  in  con- 
formity with  all  ordinances  governing  the  construction  of 
such  building). 

"(c)  Nothing  herein  contained  shall  prohibit  the  erection 
of  residences  within  this  business  section,  providing  the  erec- 
tion of  such -residences  conforms  to  the  requirements  for 
building  within  the  fire  district. 

"(d)  Livery,  boarding  or  sales  stables,  gas  houses,  gas  res- 
ervoirs or  holders,  paint,  oil  or  varnish  works,  salesroom  or 
storage  room  for  automobiles  or  garages  for  the  keeping  of 
automobiles  for  hire  may  be  built  within  that  portion  of  the 
city  not  set  aside  for  business  purposes,  providing  that  the 
person,  firm  or  corporation  desiring  to  build,  remodel  or 
maintain  such  building  for  the  purpose  of  a  livery,  boarding 
or  sales  stable,  gas  house,  gas  reservoir  or  holder,  paint,  oil 
or  varnish  works,  salesroom  or  storage  room  for  automobiles 
or  garage  for  the  keeping  of  automobiles  for  hire  shall  first 
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obudn  the  written  consent  of  two  thirds  of  all  real-estate  own- 
ers within  three  hundred  feet  of  the  space  occupied  by  the 
business  proposed  to  be  maintained* 

"(f)  Nothing  herein  contained  shall  prohibit  the  erection 
or  occupancy  of  a  building  used  for  business  purposes  out- 
side of  the  within  described  section  excepting  as  heretofore 
mentioned. 

"(g)  Any  building  erected,  constructed,  remodeled  or 
maintained  within  the  city  limits  as  livery,  boarding  or  sales 
stables,  gas  house,  gas  reservoir  or  holder,  paint,  oil  or  varnish 
works,  salesroom  or  storage  room  for  automobiles,  or  garage 
for  the  keeping  of  automobiles  for  hire  must  be  constructed, 
erected  or  remodeled  the  same  as  a  building  within  the  fire 
district" 

It  is  admitted  that  the  place  in  question  is  within  the  busi- 
ness district 

Appellant  contends  that  the  erection  of  the  building  in 
question  is  forbidden  by  sec.  338  set  out  above.  Respond- 
ents contend  that  sec  338  is  limited  by  sub.  (a)  of  sec.. 474 
as  set  out  above,  and  therefore  that  sec  338  does  not  apply 
to  the  business  section. 

Whether  the  contention  of  respondents  is  correct  or  not  de- 
pends upon  the  meaning  of  the  word  "construction"  as  used 
in  sub.  (a)  of  sec.  474.  The  city  officials  of  the  city  of  Mil- 
waukee have  construed  the  ordinance  in  accordance  with  the 
contention  of  the  respondents,  and  after  a  careful  examina- 
tion of  the  ordinance  we  are  of  the  opinion  that  the  meaning 
given  to  the  word  "construction"  by  the  city  officials  of  Mil- 
waukee is  correct  Among  other  things  which  indicate  this 
is  the  effect  given  to  the  word  in  sec.  475. 

"Section  475.  The  term  'fire  district'  as  used  herein  shall 
mean — 

"That  buildings  hereafter  erected  or  remodeled  within 
the  fire  district  herein  described  shall  be  erected  or  con- 
^tmcted  as  follows,  when  in  conformity  with  the  provisions 
of  the  city  ordinances :" 

Then  follow  five  subdivisions,  all  relating  to  the  material 
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of  which  the  building  shall  be  made,  and  none  relating  to  its 
location  with  reference  to  streets  or  other  buildings. 

In  art.  2  of  ch.  IV,  entitled  "Terms  in  building  ordinances 
defined,"  the  terms  "fireproof  construction,''  "mill  construc- 
tion," and  "ordinary  construction"  are  defined,  and  in  each 
instance  the  definition  relates  wholly  to  the  materials  which 
compose  buildings  of  certain  classes,  and  in  none  of  them  is 
the  word  "construction"  used  as  referring  in  any  way  to  lo- 
cation. While  in  ordinary  conversation  the  verb  "to  con- 
struct" may  be  and  sometimes  is  used  to  refer  to  location,  as 
that  a  building  is  not  constructed  in  accordance  with  the  pro- 
visions of  law,  meaning  that  it  is  not  located  as  required  by 
law,  nevertheless  we  are  of  the  opinion  that,  as  used  in  sec 
474,  "construction"  should  be  given  the  same  meaning  it 
has  in  other  parts  of  the  ordinance,  and  especially  so  as  this 
is  its  true  meaning.  It  is  defined  as  follows:  "The  process 
or  art  of  construction;  the  act  of  building;  the  act  of  devis- 
ing and  forming;  fabrication;  composition."     Webster. 

If  it  was  intended  that  sec  338  should  apply  to  that  part 
of  the  city  embraced  in  the  business  district,  that  part  of  the 
ordinance  providing  for  the  erection  of  livery,  boarding,  and 
sales  stables  in  that  portion  of  the  city  not  included  in  the 
business  district  would  be  inconsistent,  in  that  it  would  per- 
mit the  erection  of  the  more  objectionable  classes  of  stables 
in  the  residence  district  and  would  entirely  prohibit  their 
erection  in  the  business  district.  We  therefore  hold  that  sec 
338  does  not  apply  to  buildings  for  stables  in  the  business 
section. 

Whether  or  not  sec  338  is  valid  as  applied  to  the  residence 
district  or  the  territory  outside  of  the  business  section  is  not 
argued  or  presented  here  and  is  not  determined. 

The  section  providing  a  penalty  for  violation  of  ch.  IV  is 
as  follows : 

"Section  543.  Any  person,  firm,  company  or  corporation 
owning,  controlling  or  managing  any  building  or  premises 
wherein  or  whereon  there  shall  be  placed  or  there  exists  any- 
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thing  in  violation  of  any  of  the  sections  of  this  chapter ;  or 
any  person,  firm,  company  or  corporation  who  shall  assist  in 
the  commission  of  any  violation  of  these  sections ;  or  who  shall 
build  contrary  to  the  plans  or  specifications  submitted  to  and 
approved  by  the  building  inspector ;  or  any  person,  firm,  com- 
pany or  corporation  who  shall  omit,  neglect  or  refuse  to  do 
any  act  required  in  said  sections  shall,  except  where  a  special 
penalty  is  provided,  be  subject  to  a  fine  of  not  less  than  ten 
dollars  nor  more  than  two  hundred  dollars,  together  with  the 
costs  of  the  action,  and  in  default  of  payment  thereof,  to  im- 
prisonment in  the  house  of  correction  for.  a  period  of  not  less 
than  one  day  nor  more  than  six  months,  or  until  such  fine  and 
costs  shall  be  paid;  and  every  such  person,  firm,  company 
or  corporation  shall  be  deemed  guilty  of  a  separate  offense  for 
each  day  such  violation,  disobedience,  omission,  neglect  or 
refusal  shall  continue;  provided,  however,  that  said  accumu- 
lated penalties  recoverable  in  any  one  action  shall  not  exceed 
the  sum  of  two  thousand  dollars/' 

We  are  asked  to  declare  the  ordinance  void  on  the  ground 
that  the  penalty  is  excessive  under  the  rule  laid  down  in  the 
case  of  Bennett  v.  Vdlier,  136  Wis.  193,  116  N.  W.  885. 
The  part  particubirly  objected  to  is  here  printed  in  italics. 
This  we  decline  to  do  for  two  reasons:  (1)  No  penalties  are 
sought  to  be  recovered  in  this  casa  (2)  The  clause  relating 
to  penalties  for  continuing  offenses,  even  if  the  penalty  should 
be  held  excessive,  may  be  separable  from  the  remainder  of  the 
section,  questions  which  we  suggest  but  do  not  decide,  as  they 
are  not  before  us.  U.  8.  ex  rel.  Att'y  Gen.  v.  Delaware  & 
ff.  Co.  213  U.  S.  366,  417,  29  Sup.  Ct.  527;  Grenada  L.  Co. 
r.  Mississippi,  217  U.  S.  433,  443,  30  Sup.  Ct.  535.  The 
order  of  the  trial  court  is  therefore  correct. 

%  the  Court. — Order  affirmed. 
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HtJEBNER,  Respondent,  vs.  Huebneb,  Appellant. 

ApHl  ll-'May  2,  1916. 

Contracts:  Validity:  Statute  of  frauds:  Consideration:  Damages  for 
breach:  Loss  of  future  profits. 

1.  An  oral  agreement  on  the  one  side  to  render  personal  serrices  and 

on  the  other  to  pay  for  such  services  in  a  certain  way  is  not  void 
for  lack  of  consideration,  even  though  no  money  be  paid  at  the 
time,  each  promise  being  the  consideration  for  the  other. 

2.  The  fact  that  an  oral  agreement  was  originally  made  more  than  a 

year  before  it  was  to  be  performed  does  not  render  it  void  under 
sec.  2307,  Stats.,  if  it  was  reiterated  within  such  year. 

3.  Past  profits  of  an  established  business  are  a  legitimate  basis  for 

estimating  the  future  profits  of  the  same  business  conducted  in 
the  same  manner;  and  in  a  proper  case  such  future  profits  may 
be  recovered  when  the  plaintiff  has  been  prevented  from  making 
them  by  the  wrongful  conduct  of  the  defendant. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Oeren  T.  Williams,  Circuit  Judge.     Affirmed. 

Action  for  breach  of  contract  The  plaintiff  is  the  widow 
of  the  defendant's  crippled  son,  Ben  Huebner.  Xhe  defend- 
ant owned  a  building  at  1532  Vliet  street,  Milwaukee,  and 
operated  a  saloon  therein  for  some  time  prior  to  May  1, 1912, 
on  which  date  he  sold  the  business,  stock,  and  fixtures  to  Ben 
for  $2,260,  of  which  $1,000  was  paid  down,  Ben  agreeing  to 
pay  $45  per  month  rent  for  the  premises  and  to  pay  the  bal- 
ance of  the  purchase  price  as  he  could.  July  1,  1913,  Ben 
took  out  a  saloon  license  in  his  own  name  and  conducted  the 
business  until  his  death  March  16,  1913.  The  plaintiff  took 
charge  of  the  business  with  the  defendant's  consent  and  as- 
sistance after  her  husband's  death.  On  July  1,  1913,  the 
defendant  with  plaintiff's  consent  took  out  the  license  for  the 
ensuing  year  in  his  own  name,  and  at  about  this  time  an  oral 
arrangement  was  made  between  plaintiff  and  defendant  as  to 
the  future  conduct  of  the  business,  the  terms  of  which  are  in 
dispute.     The  plaintiff  claims  that  the  agreement  made  about 
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the  29th  of  May  and  reiterated  on  July  Ist  was  in  substance 
that  defendant  was  to  take  out  the  license  in  his  own  name 
and  that  the  plaintiff  was  to  operate  the  business  for  him  and 
receive  the  profits  after  paying  the  rent  and  keeping  up  the 
stock,  she  to  pay  the  balance  on  the  purchase  price  of  the  stock 
and  fixtures  as  she  could,  and  at  the  end  of  the  license  year 
the  defendant  to  pay  back  the  $2,260  and  resume  his  pro- 
prietorship of  the  stock  and  business.  The  defendant  claims 
in  effect  that  he  took  possession  after  his  son's  death  and  that 
plaintiff  operated  the  saloon  with  his  assistance  thereafter 
simply  as  his  employee  under  the  arrangement  that  she  was 
to  have  the  net  profits  of  the  business  for  her  work.  The  evi- 
dence tends  to  show  that  further  payments  were  made  on  the 
original  contract  of  purchase  out  of  the  receipts  of  the  busi- 
ness after  Ben's  death,  but  the  amounts  are  in  dispute.  The 
plaintiff  claims  that  it  was  entirely  paid.  Differences  arose 
between  the  parties  as  to  the  management  of  the  business  and 
in  February,  1914,  the  defendant  took  down  the  license,  closed 
the  place,  and  deeded  the  same  to  his  brother.  Plaintiff  oc- 
cupied the  premises  as  a  residence  until  April  1st,  when  she 
moved  out  and  stored  the  stock  and  fixtures.  In  this  action 
she  claims  to  recover  the  $2,260  paid  for  the  stock  and  fixtures 
as  well  as  damages  for  breach  of  the  alleged  contract  by  which 
she  was  to  conduct  the  business  for  a  year  and  receive  the  net 
profits.    The  jury  returned  a  special  verdict  as  follows : 

"(1)  Did  the  defendant  and  his  son,  Bemhard  Huebner, 
Jr.,  enter  into  a  contract  for  the  sale  of  the  stock  and  saloon 
fixtures  at  1532  Vliet  street,  and  the  whisky  in  bond,  on  or 
about  May  1,  1912,  in  substance  as  stated  in  the  receipt 
marked  'Exhibit  3'  in  this  case  and  signed  by  Bemhard  Hueb- 
^^,  SrJ    A.  (by  the  court  by  consent  of  counsel).  Yes. 

"(2)  On  May  1,  1912,  did  Bernhard  Huebner,  Jr.,  pay 
to  his  father  upon  said  agreement  the  sum  of  $1,000  ?  A.  (by 
the  court  by  consent  of  counsel) .  Yes. 

"(3)  Upon  the  decease  of  Bernard  Huebner,  Jr.,  did  the 
plaintiff  take  possession  of  the  saloon,  stock,  and  fixtures  and 
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continue  to  operate  the  saloon  under  the  agreement  contained 
in  ^Exhibit  3'  ?     A.  Yes. 

"(4)  By  means  of  and  through  conversations  had  between 
the  plaintiflF  and  defendant  on  and  between  March  16  and 
July  7,  1913,  did  the  plaintiff,  Hannah  Huebner,  and  the 
defendant  agree  that  the  plaintiff  should  be  employed  to  op- 
erate the  saloon  at  said  place  under  said  contract  of  May  1, 
1912,  for  a  period  of  one  year  under  the  defendant's  license, 
and  that  in  consideration  she  should  receive  the  net  profits 
derived  from  said  business  ?     A.  Yes. 

"(5)  If  you  answer  the  fourth  question  'Yes,'  you  need 
not  answer  this  question;  otherwise  answer  this  question: 
Did  the  plaintiff  and  defendant  on,  at,  or  between  any  of  the 
dates  mentioned  in  the  preceding  question,  enter  into  an 
agreement  that  the  plaintiff  should  be  employed  to  operate 
the  saloon  under  the  agreement  of  May  1,  1912,  from  month 
to  month,  under  the  defendant's  license?     A.  . 

"(6)  Did  the  plaintiff  and  defendant  enter  into  an  agree- 
ment on  or  about  the  29th  day  of  May,  1913,  whereby  the  de- 
fendant agreed  to  pay  to  the  plaintiff  July  1,  1914,  the  sum 
of  $2,260  as  a  refund  of  moneys  paid  upon  the  stock  and 
fixtures?     A.  Yes. 

"(7)  What  amount,  if  any,  was  paid  by  Bernhard  Hueb- 
ner, Jr.,  upon  said  contract  after  May  1,  1912,  to  apply 
thereon?     A.  $460. 

"(8)  What  is  the  total  amount  of  payments,  if  any,  w^hich 
were  made  by  the  plaintiff  to  the  defendant  to  apply  upon  the 
balance  owing  on  said  stock  and  fixtures  under  the  contract 
of  May  1,  1912,  up  to  the  time  when  she  moved  the  stock  and 
fixtures  out  of  the  saloon  ?     A.  $751. 

"(9)  Who  was  the  owner  of  said  stock  of  merchandise  and 
fixtures  when  they  were  removed  from  the  saloon  by  the 
plaintiff?     A.  Bernhard  Huebner,  Sr. 

"(10)  Did  the  defendant,  Bernhard  Huebner,  at  any  time 
after  the  death  of  Bernhard  Huebner,  Jr.,  agree  to  credit  the 
plaintiff  with  the  whole  purchase  price  of  $2,260  when  the 
same  should  have  been  paid,  and  to  take  back  the  said  re- 
plenished stock  and  fixtures?     A.  Yes. 

"(11)  What  amount,  if  any,  is  still  owing  from  the  plaint- 
iff to  the  defendant  on  that  stock  of  merchandise  and  on  the 
fixtures  removed  by  the  plaintiff  from  the  saloon  on  March  31 
•and  April  1,1914?     A.  $39. 


Digitized  by 


Google 


2]  JANUARY  TERM,  1916.  169 

Huebner  y.  Huebner,  163  Wis.  166. 

"(12)  Was  the  defendant  justified,  under  the  existing  cir- 
cumstances and  conditions,  in  removing  the  license  from  said 
saloon  and  thereby  preventing  the  plaintiff  from  continuing 
to  operate  said  saloon  under  the  defendant's  license  ?     A.  No. 

"(13)  If  you  answer  the  foregoing  question  'Yes,'  you 
need  not  answer  this  question;  otherwise  answer  this  ques- 
tion: What  damage,  by  reason  of  loss  of  profits,  did  the  plaint- 
iff sustain  by  reason  of  the  defendant's  conduct  in  removing 
the  license  and  forbidding  her  to  operate  longer  thereunder  i 
4.  $1,085. 

"(14)  The  defendant  paid  for  the  city  license,  United 
States  license,  and  pool-table  license  the  sum  of  $240.  How 
much,  if  any,  of  this  did  the  plaintiff  repay  ?     A.  $240. 

"(16)  What  sum,  if  any,  do  you  find  the  defendant  in- 
debted to  the  plaintiff  for  lunches,  bar,  and  cigar  account  from 
July  7,  1913,  to  February  16,  1914  ?     A.  Nothing. 

"(16)  If  the  court  should  be  of  the  opinion  that  the  plaint- 
iff is  entitled  to  recover,  at  what  sum  do  you  assess  the  plaint- 
iff's damages  in  this  action  ?     A.  $3,345." 

The  trial  judge,  upon  motion  for  a  new  trial,  changed  the 
answer  to  the  eleventh  question  from  $39  to  $49  and  ordered 
a  new  trial  imless  the  plaintiff  elected  to  reduce  the  damages 
found  in  the  answer  to  the  thirteenth  question  from  $1,085 
to  $500  and  take  judgment  for  $2,870  instead  of  $3,345. 
The  plaintiff  accepted  the  reduction  and  judgment  was  or- 
dered for  the  plaintiff  for  $2,870  on  April  15,  1915.  In 
May  following  the  defendant  made  a  second  motion  for  new 
trial  based  on  affidavits  showing  newly  discovered  evidence. 
This  motion  was  overruled  and  judgment  entered  as  previ- 
ously ordered,  from  which  the  defendant  appeals. 

Adolph  0.  Schwefel,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Curtis  &  Mode, 
and  oral  argument  by  E.  K.  Curtis. 

WiNSLow,  C.  J.  But  two  contentions  are  argued  in  the 
appellant's  brief,  namely,  (1)  that  the  agreement  claimed  by 
*ne  plaintiff  to  have  been  made  between  the  defendant  and 
herself  was  void  because  without  consideration,  and  (2)  that 


Digitized  by 


Google 


170         SUPREME  COURT  OF  WISCONSIN.      [May 
Huebner  y.  Huebner,  163  Wis.  166. 

no  damages  could  properly  be  allowed  for  loss  of  profits  of  the 
business.     Neither  contention  can  be  sustained. 

1.  The  agreement  testified  to  by  the  plaintiff,  though  some- 
what remarkable  in  its  terms,  is  not  incredible,  and  was  in 
effect  an  agreement  to  render  personal  services  on  the  one 
side  and  to  make  payment  for  them  in  a  certain  way  on  the 
other.  In  such  agreements  there  is  no  lack  of  consideration, 
oven  though  no  money  be  paid  at  the  time.  It  is  a  case  of  a 
promise  for  a  promise ;  each  is  the  consideration  for  the  other. 
Olson  V.  Olson,  149  Wis.  248, 135  N.  W.  836.  If  this  contract 
had  been  made  on  May  29th  alone,  it  might  perhaps  be  objected 
that  it  was  not  to  be  performed  within  a  year  and  hence  void 
under  the  statute  of  frauds  because  not  in  writing.  Sec 
2307,  Stats.  1913.  Plaintiff  testified,  however,  that  the  same 
agreement  was  reiterated  July  1,  1913,  and,  while  the  jury 
were  not  asked  whether  the  contract  was  reiterated  on  that 
date,  it  must  be  presumed  in  support  of  the  judgment  that  the 
court  so  found,  no  request  having  been  made  by  the  appellant 
to  submit  to  the  jury  a  question  covering  this  point  Sec 
2858m,  Stats.  1913. 

2.  The  rule  is  well  established  in  this  court  that  past  profits 
of  an  established  business  constitute  a  legitimate  basis  upon 
which  to  estimate  the  future  profits  of  the  same  business  con- 
ducted in  the  same  manner,  and  that  in  a  proper  case  such 
future  profits  may  be  recovered  when  the  plaintiff  has  been 
prevented  from  making  them  by  the  wrongful  conduct  of  the 
defendant.  Gross  v.  Eeckert,  120  Wis.  314,  97  N.  W.  952; 
Forster,  Waferhury  Co.  v.  F.  MacKinnon  M.  Co.  130  Wis. 
281,  110  N.  W.  226. 

No  other  contentions  are  made  which  it  is  deemed  neces- 
sary to  discuss. 

By  the  Court. — Judgment  aflSrmed. 
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HiBGEiE,  Eespondent,  vs.  Hiecke,  Appellant. 

ApHl  ll—May  2,  1916. 

Dioarce:  Recrimination:  Cruel  and  inhuman  treatm,ent:  Findings: 
SuUMency:  Division  of  property:  OosU. 

1.  Miscondact  of  the  plaintiff,  if  not  in  Itself  a  ground  for  divorce, 
will  not  preclude  the  granting  of  a  divorce  on  the  ground  of  the 
defendant's  misconduct,  but  may  properly  be  considered  on  the 
question  whether  it  so  far  provoked  defendant's  misconduct  (in 
this  case  his  alleged  cruel  and  inhuman  treatment  of  the  plaint- 
iff) that  a  divorce  should  not  be  granted  on  that  ground. 

1  A  divorce  may  be  granted  on  the  ground  of  cruel  and  inhuman 
treatment  even  though  no  actual  Impairment  of  the  plaintiff's 
health  was  caused  by  defendant's  conduct,  if  that  conduct  was 
such  as  naturally  to  cause  great  mental  suffering  to  the  plaintiff 
and  render  impairment  of  health  probable,  so  that  further  ef- 
forts to  perform  conjugal  duties  would  be  dangerous. 

t.  In  the  absence  of  a  specific  finding  of  fact  that  the  long  continued 
ill-treatment  of  the  plaintiff  wife  by  defendant  (as  to  which  the 
court  made  detailed  findings)  imperiled  her  health,  made  the 
marriage  state  intolerable,  and  rendered  her  incapable  of  per- 
forming the  duties  of  a  wife,  a  conclusion  of  law  that  she  was 
entitled  to  a  Judgment  of  divorce  may  be  treated  as  Inferentially 
finding  those  facts;  but  a  specific  finding  on  the  subject  would 
be  much  more  satisfactory. 

i  Allowance,  in  the  taxation  of  costs  in  a  divorce  action,  of  |25  as  ex- 
penses incurred  by  a  court  commissioner,  before  whom  the  de- 
fendant was  examined,  in  listing  and  numbering  checks,  is  held 
not  to  have  been  improper. 

5.  The  division  of  property  in  this  case  is  sustained,  it  not  clearly 
appearing  to  be  a  departure  from  the  general  rule  that  a  liberal 
allowance  to  the  divorced  wife  is  one  third  in  money  value  of 
the  husband's  property,  which  may  be  Increased  to  one  half  or 
more  for  special  circumstances. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwaukee 
county:  W.  J.  Tuenee,  Circuit  Judge.     Affirmed. 

Action  for  a  divorce  on  the  ground  of  cruel  and  inhuman 
t^tment 

Defendant  answered,  denying  all  allegations  upon  which 
the  claim  of  cruel  and  inhuman  treatment  was  based,  and 
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pleading  misconduct  of  plaintiflF,  palliating,  if  not  justifying, 
any  improper  treatment  of  her. 

As  the  trial  court  viewed  the  evidence  it  established  the  fol- 
lov^'ing  situation : 

(1)  The  parties  intermarried  at  the  city  of  Milwaukee, 
Wisconsin,  May  25,  1898.  (2)  Since  that  time  they  have 
resided  there.  (3)  They  have  four  children,  a  son  fifteen 
years  old,  a  daughter  twelve  years  old,  a  daughter  ten  years 
old,  and  a  daughter  seven  years  old, — all  of  whom  have  re- 
sided with  plaintiff  since  June  29,  1914.  (4)  On  many 
occasions  defendant  slighted  plaintiff  and  did  not  speak  to 
her,  causing  her  much  mental  anguish.  Upon  her  kindly 
protesting  against  such  treatment,  she  was  told  by  defendant 
that  it  was  none  of  her  business  and  if  she  did  not  like  it  she 
could  go.  In  July,  1898,  she  was  compelled  to  leave  defend- 
ant and  to  reside  with  her  parents.  Following  their  advice 
and  that  of  her  brother,  she  returned,  but  defendant  refused 
to  speak  to  or  forgive  her.  (5)  On  each  occasion  of  the  birth 
of  a  child,  defendant  neglected  plaintiff  by  purposely  remain- 
ing away  from  home.  On  one  such  occasion,  though  he  was 
only  four  blocks  away  and  knew  that  she  was  alone  and  in 
need  of  her  nurse  and  physician,  he  refused  to  answer  her 
urgent  call  for  his  preeionce.  (6)  He  has  been  accustomed, 
for  days,  weeks,  and  months  at  a  time,  to  refuse  to  speak  to 
her.  (7)  June  25,  1914,  he  was  out  till  2:30  the  following 
morning;  then  returned  home  intoxicated,  took  a  valuable  new 
blanket  she  had  purchased,  made  it  into  a  ball  and  threw  it 
at  her,  stating  that  it  was  a  cheap  lodging-house  blanket ;  at 
the  same  time,  in  the  presence  of  the  oldest  son  and  a  servant, 
using  very  vile  and  abusive  language  toward  her,  and  he  was 
accustomed  to  do  that.  (8)  About  six  years  prior  to  the 
commencement  of  the  action,  he  returned  home  under  the  in- 
fluence of  liquor  and,  with  his  clothing  offensive  from  tobacco 
and  cigarette  smoke,  entered  plaintiff's  apartments,  where- 
upon she  spoke  to  him  as  to  his  condition  and  he  left  the 
room,  since  which  time  they  have  not  cohabited  as  man  and 
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wife.     (9)  On  social  occasions  he  customarily  neglected  ber. 

(10)  Usually  she  and  the  children  have  spent  the  summer 
months  at  her  mother's  at  Cedar  Lake,  Wisconsin,  defendant, 
as  a  rule,  visiting  her  Saturday  nights  and  remaining  until 
Sunday  night ;  but  spending  very  little  time  with*  the  family. 
He  would,  customarily,  go  fishing  and  then  to  a  neighboring 
hotel  and  stay  most  all  night  drinking.  In  1913  and  1914 
be  did  not  visit  plaintiff  and  the  family  at  all  during  their  so- 
journ with  her  mother  of  some  three  months  each  season. 

(11)  On  Christmas,  1912,  he  refused  to  accept  a  Christmas 
present  from  her,  or  to  dine  with  her  and  the  family.  He 
spent  the  day  with  his  sister  and  there  distributed  presents 
to  his  children.  (12)  She  possesses  improved,  income-yield- 
ing real  estate  for  which  she  paid  $5,800.  On  account  of 
necessary  outlays  for  repairs,  the  net  income  therefrom  has 
been  less  than  two  per  cent.  (13)  She  has  household  fur- 
niture in  her  possession  worth  about  $500  which  was  a  gift 
from  her  parents.  (14)  He  is  a  strong  man  of  fair  busi- 
ness capacity,  a  pharmacist  by  occupation,  and  has  conducted 
a  drug  store,  under  an  arrangement  with  his  father,  for  years. 
The  assets  of  the  business  are  worth  $9,000  and  he  has 
some  contingent  interest  therein.  (15)  He  owns  one  third 
of  the  $60,000  par  value  of  the  stock  of  the  Turbine  Sewer 
Machine  Renovating  Company,  the  value  of  which  is  nominal. 
The  stock  has  not  all  been  paid  for.  (16)  He  owns  a  city 
lot  worth  $100.  (17)  He  owns  a  policy  of  life  insurance  on 
vhich  he  has  paid,  as  the  annual  premium,  $100  per  year  for 
fourteen  years.  (18)  For  six  years  he  has  given  her  $30 
per  week  for  household  expenses,  paid  $20  per  month  for  rent 
of  the  home,  and  paid  about  $15  per  month  for  fuel  bills,  be- 
sides clothing  the  children.  (19)  She  is  a  suitable  person 
^0  have  the  custody  of  the  children  and  it  is  for  their  interests 
^hat  she  should  have  such  custody. 

On  such  facts  the  court  concluded  as  follows:  Plaintiff  is 
entitled  to  judgment  of  absolute  divorce  on  the  groimd  of 
cruel  and  inhuman  treatment,  and  to  be  awarded  custody  of 
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the  children.  The  policy  of  insurance  should  be  assigned  to 
her,  defendant  to  pay  the  annual  premium  until  maturity. 
He  should  pay  her  $400  in  six  months,  the  same  in  twelve 
months,  and  the  same  in  eighteen  months.  He  should  be  di- 
vested of  all  interest  in  the  household  furniture.  He  should 
pay  her  attorneys  $100  for  attorneys'  fees  and  pay  the  taxable 
disbursements  of  the  action.  He  should  pay,  until  further 
order  of  the  court,  $80  on  the  first  day  of  each  month  for  the 
support  of  the  minor  children.  He  should  have  the  corpo- 
rate stock  mentioned,  and  the  contingent  interest  in  the  drug- 
store assets.  Such  distribution  shall  be  a  final  division  of 
property  subject  thereto. 

Judgment  was  entered  according  to  such  conclusions  except 
the  provision  for  support  of  the  children  was  made  payable 
in  weekly  instalments. 

There  was  a  retaxation  of  costs  as  to  $120  claimed  by  a 
court  commissioner  for  service  in  the  action  for  expenses  in- 
curred in  listing  and  numbering  checks.  That  was  reduced 
to  $25. 

Adolph  0.  Schwefel,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Lorenz  &  Lorenz, 
and  oral  argument  by  Le  Boy  B.  Lorenz. 

Mabshall,  J.  It  is  considered  that, — in  the  light  of  the 
rules  governing  the  matter,  particularly,  that  the  findings 
are  to  be  presumed  correct  unless  against  the  clear  preponder- 
ance of  the  evidence,  giving  due  weight  to  the  fact  that  the 
trial  judge  saw  the  witnesses  and  had  a  far  better  opportunity 
than  is  afforded  by  reading  the  printed  history  of  the  trial 
for  weighing  their  testimony, — the  conclusions  of  fact  here 
cannot  properly  be  disturbed. 

It  is  contended  that,  though  the  facts  found  stand  as  veri- 
ties, the  divorce  should  not  have  been  granted  because  of 
proof  that  the  respondent  was  guilty  of  much  matrimonial  mis- 
conduct    That  misconduct  of  one  party  to  a  marriage  con- 
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tract  would  justify  or  require,  under  some  circumfltaiices,  de- 
nial of  judicial  assistance  to  such  party  to  nullify  such  con- 
tract, is  well  established  by  the  decisions  of  this  court  That 
rule,  so  far  as  it  relates  to  an  absolute  bar  to  a  guilty  party 
successfully  prosecuting  an  action  for  a  divorce,  is  limited,  in 
general,  to  cases  where  both  parties  have  been  guilty  of  a  legal 
cause  therefor  (Pease  v.  Pease,  72  Wis.  136,  39  N.  W.  183; 
Hubbard  v.  Hubbard,  74  Wis.  650,  43  N.  W.  655;  Voss  v. 
Vos8,  157  Wis.  430,  147  K  W.  634) ;  though  it  has  been 
sometimes  extended  by  judicial  discretion  to  situations  where 
the  wrongful  conduct  of  the  complainant  did  not  constitute 
a  ground  for  a  divorce,  but  induced  such  conduct  on  the  part 
of  the  defendant 

The  doctrine  of  recrimination,  in  relation  to  divorce  ac- 
tions, is  quite  ancient,  as  indicated  in  2  Bishop  on  Marriage, 
Divorce  and  Separation,  sees.  372  to  376,  inclusive.  It 
was  a  question,  as  will  be  seen,  for  a  time,  whether  fault  of 
the  plaintiff  should  bar  a  divorce  unless  of  the  same  grade  as 
the  fault  charged  against  the  defendant,  as  for  instance, 
whether,  in  case  of  the  latter  charge  being  adultery,  cruel  and 
inhuman  treatment  on  the  part  of  the  complainant  would  bar 
a  recovery.  The  n^ative  has  been  held  in  some  state  courts 
{DUlon  V.  Dillon,  32  La.  Ann.  643),  but,  in  general,  it  has 
been  held  in  this  country  that  conduct  of  the  plaintiff  constitut- 
ing any  cause  for  a  divorce  is  a  bar  to  an  action  for  a  divorce  by 
such  party  on  any  ground.  2  Bishop,  Mar.,  Div.  &  Sep. 
§§  377,  878.  Such  is  the  rule,  as  stated  in  Pease  v.  Pease, 
^wpro.  The  prevailing  doctrine  is  thus  stated  in  2  Bishop, 
§  340:  "Eecrimination  in  divorce  law  is  the  defense  that  the 
applicant  has  himiself  done  what  is  ground  for  divorce.  .  .  . 
It  bars  the  suit  founded  on  whatever  cause,  whether  the  de- 
fendant is  guilty  or  not."  On  the  same  subject,  §§  349,  365, 
^d  368.  This  court  went  no  further  in  Pease  v.  Pease, 
^pra.  The  gist  of  the  decision  is  correctly  stated  in  the 
syllabus  thus:  "Where  it  is  shown  that  each  party  has  been 
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guilty  of  an  offense  which  the  statute  has  made  a  ground  for 
divorce  in  favor  of  the  other,  the  court  will  not  grant  relief 
to  either/'  It  is  said  in  the  opinion  that  such  is  the  law  in 
jurisdictions  having  written  laws  similar  to  our  own,  citing 
many  authorities. 

In  the  cases  here  subsequent  to  Pease  v.  Pease,  the  doctrine 
of  the  latter  was  not  extended,  as  will  be  seen  when  the  facts 
of  the  later  cases  are  understood,  though  this  language  quoted 
in  Hubbard  v.  Hubbard,  74  Wis.  650,  43  N.  W.  655,  from 
the  opinion  in  Otway  v.  Otway,  L.  R.  13  Prob.  Div.  141,  is 
otherwise  suggestive:  "A  judicial  separation  can  only  be 
granted  when  the  petitioner  comes  to  the  court  with  a  pure 
character,  and  is  free  from  all  matrimonial  misconduct ;"  but 
the  case  shows  the  court  was  dealing  with  a  situation  of  mu- 
tual misconduct,  each  party  being  guilty  of  conduct  consti- 
tuting ground  for  a  divorce.  It  was  conduct  of  that  character 
that  the  quoted  language  was  addressed  to  and  not  to  cases, 
in  general,  of  want  of  "pure  character''  or  of  "matrimonial 
misconduct."  In  Voss  v.  Voss,  157  Wis.  430,  147  N.  W. 
634,  there  was  mutual  misconduct  of  the  nature  required  by 
the  rule  stated  in  Pease  v.  Pease,  supra.  It  is  very  certain 
that  this  court  did  not  intend  to  otherwise  state  the  law  in 
Hubbard  v.  Hubbard,  supra. 

The  result  of  the  foregoing  is  that,  unless  respondent  was 
guilty  of  matrimonial  misconduct  constituting  good  ground 
for  an  action  for  a  divorce,  there  is  nothing  in  the  evidence 
barring  her  from  maintaining  her  action,  even  if  it  does  dis- 
close conduct  on  her  part  which  might,  properly,  have  been, 
and  probably  was,  considered  on  the  question  whether  it  so 
far  provoked  appellant  to  his  misconduct  as  to  justify  or  re- 
quire a  conclusion  that  it  fails  to  satisfy  the  call  of  the  stat- 
ute for  cruel  and  inhuman  treatment  There  are  no  findings 
on  the  subject  of  matrimonial  misconduct  of  plaintiff.  None 
seem  to  have  been  requested.  We  must  assume  the  trial  court 
was  of  the  opinion  that  the  evidence  did  not  warrant  any 
which  would  bar  her  from  obtaining  relief,  in  case  she  estab- 
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lished  her  charge  of  cruel  and  inhuman  treatment  against 
appellant,  or  excusing  his  wrongful  conduct.  We  are  unable 
to  see  our  way  clear  to  disturb  such  conclusion. 

The  question  is  raised  on  behalf  of  appellant  as  to  whether, 
in  any  event,  the  circumstances  mentioned  in  the  findings 
warranted  the  conclusion  that  appellant  was  guilty  of  cruel 
and  inhuman  treatment  of  respondent  There  is  no  specific 
finding  of  fact  on  the  subject,  but  we  take  the  conclusion  of 
law  as  inferentially  finding  that  the  long  continued  course  of 
ill-treatment  of  respondent,  mentioned,  imperiled  her  health, 
made  her  marriage  state  intolerable,  and  rendered  her  in- 
capable of  performing  the  duties  of  a  wife.  This  court  has 
often  held  that  treatment  which  does,  or  is  well  calculated  to, 
produce  such  results,  satisfied  the  "cruel  and  inhuman  treat- 
ment" of  the  statute.  Freeman  v.  Freeman,  31  Wis.  235, 
248;  Reinhard  v.  Reinhard,  96  Wis.  555,  71  N.  W.  803; 
KoU  V.  Kohl  143  Wis.  214, 125  N.  W.  921 ;  Banks  v.  Banks, 
162  Wis.  87,  155  K  W.  916. 

It  does  not  seem,  by  the  later  authorities,  that  actual  im- 
pairment of  health,  caused  by  ill-treatment  without  violence, 
actual,  threatened,  or  probable,  is  essential  to  cruel  and  in- 
hmnan  treatment.  If  the  conduct  of  the  guilty  party  is  such 
as  to  naturally  cause  great  mental  suffering  to  the  other,  and 
i^der  impairment  of  health  probable,  so  that  further  efforts 
to  perform  the  duties  of  the  marriage  state  would  be  danger- 
ous, that  is  suflBcient.  That  is  the  effect  of  Kohl  v.  Kohl, 
^pra.  The  wife  need  not  submit  to  such  treatment  until 
actually  broken  down  in  health  before  being  competent  to 
successfully  claim  a  judicial  separation  on  the  ground  of  cruel 
and  inhuman  treatment.  This  court  has  departed  from  the 
doctrine,  which  obtains  in  some  jurisdictions,  that  personal 
violence,  actual  or  so  threatened  as  to  reasonably  produce  a 
felief  of  its  being  probable,  is  essential  to  cruel  and  inhuman 
^tment,  and  adopted  the  more  humane  construction  of  the 
statute  above  indicated. 

Our  conclusion  is  that  the  decision  of  the  trial  court  on  the 
Vol.163  — 12 
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subject  above  discussed  should  not  be  disturbed,  though  the 
findings  would  be  much  more  satisfactory  if  they  contained 
a  specific  decision  that  the  wrongful  conduct  referred  to  im- 
periled the  health  of  respondent  and  rendered  continuance  of 
living  together  by  the  parties  as  man  and  wife  intolerable  and 
dangerous  to  her.  Ill-treatment  of  the  character  mentioned 
in  the  findings  might  or  might  not  have  that  effect,  according 
to  the  temperament  of  the  wife  and  her  surroundings.  The 
court  saw  respondent  and,  doubtless,  concluded  that  she  could 
not  be  subjected  to  such  treatment  and  be  expected  to  pre- 
serve her  health  or  be  able  to  perform  her  duties  as  a  wife. 
That,  as  before  stated,  can  well  be  read  out  of  the  conclusion 
as  to  appellant's  guilt,  presuming  that  the  circuit  judge  was, 
as  he  must  have  been,  familiar  with  the  long  established  law 
hera 

In  the  cost  bill  an  item  of  $25  was  allowed  as  expenses  in- 
curred by  a  court  conamissioner  before  whom  there  was  an 
examination  of  appellant  under  the  statuta  Complaint  is 
made  of  such  allowance,  also  of  the  amount  appellant  was 
required  to  pay  respondent  for  support  of  the  minor  children 
and  of  the  amount  which  was  awarded  as  her  dhare  on  a  di- 
vision of  property. 

We  do  not  perceive  any  efficient  merit  in  the  complaint  of 
the  $25  item.  The  expense  seems  to  have  been  actually  in- 
curred by  the  court  commissioner,  and  necessarily,  in  his 
judgment.  We  are  unable  to  conclude  that  it  was  not  so 
under  the  circumstances. 

The  allowance  for  support  of  the  minor  children,  though 
quite  liberal,  does  not  appear  to  be  so  clearly  excessive  as  to 
warrant  overruling  the  trial  courts  judgment 

After  a  careful  consideration  of  the  disposition  of  the  sub- 
ject of  division  of  property,  it  is  considered  that  it  should 
not  be  disturbed.  The  well  established  rule  is  that,  in  gen- 
eral, a  liberal  amount  to  be  allowed  to  the  divorced  wife  is 
one  third  in  money  value  of  the  husband's  property.  That 
may  be  increased  to  one  half  or  more  for  special  circum- 
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gtances.  Edleman  v.  Edleman,  125  Wis.  270, 104  N.  W.  56 ; 
Ton  Trott  v.  Von  Trott,  118  Wis.  29,  94  N.  W.  798 ;  Linden- 
mann  v.  Lindenmann,  118  Wis.  175,  95  N.  W.  96.  It  does 
not  clearly  appear  that  there  was  a  departure  here  from  that 
rule.  The  court,  doubtless,  considered  that  the  value  of  ap- 
pellant's interest  in  the  $9,000  drug  business  was  sufficient 
to  warrant  the  award  to  respondent  which  was  made  and  it  is 
considered  that  the  evidence  does  not  clearly  preponderate 
against  that  view.  He  had  been  allowed  for  a  long  time  to 
deal  with  the  property  very  much  as  if  he  were  the  owner  and, 
evidently,  the  trial  court  came  to  the  conclusion  that  he,  sub- 
stantially, was  such. 
By  the  Court. — The  judgment  is  affirmed. 


FoET  Wayne  Printing  Company,  Appellant,  vs.  Hurley- 
Rbilly  Company,  Respondent 

April  n—May  B,  1916, 

Bales:  Acceptance:  Contracts:  Parties, 

1.  Defendant  gave  plaintiff  a  written  order  for  certain  printed  mat- 
ter to  be  used  as  part  of  a  posting  system.  Plaintiff  manufac- 
tured the  goods  and  delivered  to  defendant  certain  boxes  and 
also  itemized  Invoices  of  the  goods,  with  prices,  and  demanded 
payment.  Defendant  received  and  retained  the  boxes  without 
examining  or  inspecting  the  contents,  but  refused  to  pay  for  the 
goods  unless  one  H.  would  install  the  posting  system,  claiming 
that  plaintiff  and  H.  jointly  contracted  to  furnish  and  install 
the  83rstem.  Heldj  that  such  facts  sufficiently  show  an  accept- 
ance by  defendant  of  the  contents  of  the  boxes  as  being  the 
goods  specified  in  the  Invoices  and  as  complying  with  the  writ- 
ten order. 

2.  Findings  by  the  court  to  the  effect  that  plaintiff  was  not  a  party  to 
the  contract  for  installing  the  posting  system,  and  that  plaintiff's 
agreement  to  furnish  the  goods  included  in  the  written  order 
was  a  transaction  separate  from  and  independent  of  any  contract 
between  H.  and  the  defendant,  are  held  to  be  sustained  by  the 
evidence. 
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Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Oscar  M.  Fritz,  Circuit  Judge.     Reversed. 

The  action  was  brought  for  the  recovery  of  the  purchase 
price  of  goods,  wares,  and  merchandise  made  and  sold  by  the 
plaintiff  to  the  defendant  on  defendant's  order. 

The  defendant  company  through  its  general  manager  gave 
an  order  in  the  month  of  April,  1913,  for  printed  matter  to 
be  furnished  and  delivered  by  the  plaintiff,  which  was  to  be 
used  for  the  purpose  of  installing  the  Houghton  Self -Proving 
Posting  System  for  the  defendant  company.  The  plaintiff 
claims  that  the  testimony  shows  that  part  of  these  goods  were 
received  by  the  defendant  company  between  May  13  and  July 
7,  1913.  The  claim  is  that  these  goods  were  sent  in  boxes 
which  at  the  time  of  trial  had  not  been  examined  by  the  de- 
fendant company,  but  had  been  received  at  its  office  and  are 
still  there  in  the  original  packages.  The  plaintiff  alleges 
that  one  Houghton  agreed  with  defendant  to  install  the  post- 
ing system  and  that  plaintiff  accepted  the  order  to  furnish 
the  printed  material.  Sometime  after  ordering  this  printed 
matter  the  defendant  ordered  a  special  typewriter  attachment 
which  had  been  patented  by  Houghton  and  was  owned  by  him 
and  Wilding,  manager  of  the  plaintiff  company,  and  which 
was  a  part  of  this  system.  When  part  of  the  printed  matter 
had  been  shipped,  plaintiff  demanded  $381.27  as  pa;)Tnent 
therefor.  Houghton  had  not  installed  the  system.  The  de- 
fendant alleges  that  the  contract  for  the  system  and  this  ma- 
terial was  one  jointly  with  Houghton  and  the  plaintiff  and 
refused  to  pay  imtil  the  system  was  installed. 

The  civil  court  found  that  Houghton  was  not  an  agent  of  the 
plaintiff;  that  plaintiff  did  not  agree  to  install  the  posting 
system;  and  that  plaintiff  has  complied  with  the  order  for 
the  printed  matter  and  is  entitled  to  judgment  for  the  sum  of 
$381.27,  the  value  of  the  goods  delivered,  with  interest 
thereon  from  July  7,  1913.  On  defendant's  appeal  to  the 
circuit  court  the  judgment  of  the  civil  court  was  reversed  on 


Digitized  by 


Google 


2]  JAl^UARY  TERM,  1916.  181 

Fort  Wayne  PrlnUng  Co.  v.  Hurley-Reilly  Co.  163  Wis.  179. 

• 

the  ground  that  there  was  a  failure  of  proof  to  show  that  the 
boxes  plaintiff  shipped  defendant  contained  the  goods  speci- 
fied in  defendant's  written  order,  and  entered  an  order  for  a 
new  trial  directing  that  the  action  be  tried  in  the  circuit  court 
in  the  same  manner  as  if  originally  brought  therein.  From 
such  order  of  the  circuit  court  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  B.  F,  Saltzstein,  and 
oral  argument  by  Peter  R.  Feldman. 

For  the  respondent  there  was  a  brief  by  Austin,  Fehr  <& 
Gehrz,  and  oral  argument  by  0.  O,  Oehrz, 

SiEBECKEB,  J.  It  is  held  in  this  case  that  the  circuit 
court  erred  in  reversing  the  judgment  of  the  civil  court  and 
awarding  a  new  trial  of  the  action.  The  civil  court  found  as 
facts  that  the  defendant  made  a  written  order  for  the  printed 
matter  to  be  furnished  it  as  a  part  of  the  posting  system ;  that 
the  plaintiff  had  complied  with  this  order  by  delivering  the 
goods  included  in  the  written  order ;  that  defendant  retained 
and  accepted  them,  and  that  plaintiff  is  entitled  to  payment 
therefor  in  the  amount  shown  by  the  bills  plaintiff  presented 
to  defendant  after  the  delivery  of  the  goods.  The  circuit 
court  held  that  the  record  disclosed  "no  competent  proof  what- 
ever as  to  the  nature  of  the  contents  of  the  boxes  which  were 
shipped  by  the  plaintiff  to  the  defendant  between  May  13, 
1913,  and  July  7,  1913."  There  is  no  dispute  as  to  the  writ- 
ten order  for  the  printed  matter  and  the  receipt  by  defendant 
of  the  boxes  which  plaintiff  claims  contained  the  goods  at  the 
time  alleged  and  the  possession  thereof  by  defendant  at  the 
tnne  of  trial.  The  plaintiff  sent  defendant  invoices  purport- 
^^g  to  contain  itemized  statements  of  the  goods  with  prices, 
fts  ordered,  and  claims  that  the  goods  defendant  ordered  are 
contained  in  the  boxes  defendant  received.  It  appears  that 
plaintiffs  manager  had  no  personal  knowledge  of  the  con- 
tents of  these  boxes,  but  that  the  freight  bills  of  their  ship- 
ment came  to  his  notice ;  also  that  the  invoices  were  sent  to 
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defendant  and  payment  demanded;  that  defendant  acknowl- 
edged receipt  of  the  boxes  with  contents,  but  refused  to  pay 
for  the  goods  unless  Houghton  would  install  the  system  as  he 
had  agreed.  The  facts  and  circumstances  showing  that  plaint- 
iff manufactured  the  goods,  that  it  shipped  the  boxes,  that  it 
sent  defendant  invoices  specifying  what  it  claimed  the  boxes 
contained,  and  that  defendant  received  the  boxes  and  invoices 
and  retained  them  without  examining  and  inspecting  the  con- 
tents, permit  of  the  inference  that  the  plaintiff  shipped  and 
delivered  and  that  defendant  accepted  the  goods  and  that  they 
are  of  the  nature  and  kind  specified  in  the  invoices  defendant 
received.  The  conduct  of  defendant's  oflScers  harmonizes 
with  the  inference  that  they  considered  the  boxes  contained 
the  goods  for  which  defendant  gave  its  written  order.  The 
conduct  of  the  parties  pertaining  to  these  business  affairs  is 
in  accord  with  the  usual  and  customary  practices  that  are  fol- 
lowed by  dealers  in  commercial  transactions.  The  defend- 
ant's oflScers,  under  the  facts  and  circumstances  of  this  trans- 
action which  were  brought  to  their  attention,  became  suflS- 
<5iently  informed  of  the  contents  of  these  boxes  and  that  the 
itemized  invoices  expressed  in  writing  what  these  boxes  con- 
tained, so  that  when  they  received  and  retained  them  they 
accepted  them  with  the  understanding  and  assent  that  the 
goods  thus  delivered  were  the  goods  specified  in  the  invoices 
and  comply  with  the  written  order.  Under  the  terms  of  the 
written  order  it  must  be  considered  that  the  plaintiff  appro- 
priated the  goods  to  the  order  when  it  shipped  them  and  that 
defendant's  dealing  therewith,  in  the  light  of  the  information 
its  oflScers  had,  is  an  acceptance  of  them  as  a  compliance  with 
the  written  order.  Sees.  1684< — 4:7, 1684f — 48,  Stats.  1915 ; 
J.  Thompson  M.  Co,  v.  Gunderson,  106  Wis.  449,  82  N.  W. 
299 ;  Bostwick  v.  Mut.  L.  Ins.  Co.  116  Wis.  392,  89  K  W. 
638,  92  N.  W.  246;  Northern  8.  Co.  v.  Wangard,  117  Wis. 
624,  94  K  W.  785 ;  Forster,  Waterbury  Co.  v.  F.  MacKirir 
non  M.  Co.  130  Wis.  281, 110  K  W.  226. 
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The  civil  court  found,  and  the  circuit  court  aflSrmed  the 
findings,  that  Houghton  was  not  an  officer  or  agent  of  the 
plaintiff,  nor  acting  for  it  respecting  the  installation  of  the 
posting  system ;  that  plaintiff  was  in  no  manner  a  party  to 
the  contract  existing  between  Houghton  and  defendant  for  the 
installation  of  this  system;  and  that  plaintiff's  agreement  to 
furnish  defendant  the  goods  included  in  the  written  order 
was  a  transaction  separate  from  and  independent  of  the  con- 
tract between  Houghton  and  defendant.  The  defendant  as- 
sails these  conclusions  of  the  civil  court  and  claims  that  the 
facts  and  circumstances  of  the  two  transactions  show  that 
it  was  understood  and  agreed  that  the  written  order  was  made 
a  part  of  the  agreement  with  Houghton  for  the  installation 
of  the  system  and  that  the  goods  were  ordered  on  the  condition 
that  the  system  would  be  furnished  and  installed  by  Hough- 
ton. We  have  examined  the  record  and  find  the  evidentiary 
facts  and  circumstances  bearing  on  these  issues  permit  of  the 
inference  that  plaintiff  is  not  a  party  to  the  contract  for  in- 
stalling the  system  and  that  the  written  order  for  these  goods 
was  not  conditional  on  Houghton's  performance  of  his  agree- 
ment with  defendant.  In  view  of  this  state  of  the  record  it 
cannot  be  said  that  these  findings  of  the  civil  court  are  clearly 
wrong. 

The  exceptions  to  the  refusal  of  the  court  to  strike  out  the 
testimony  of  Wilding  are  not  well  taken.  The  evidence  was 
properly  received. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  canse  remanded  to  the  circuit  court  with  direction  to  af- 
firm the  judgment  of  the  civil  court. 
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HoEFFLEB  Manufacturing  Company,  Appellant,  vs.  Casu- 
alty Company  of  Amekica,  imp.,  Respondent. 
Same,  Respondent,  vs.  Machajewski,  imp.,  Appellant 

ApHl  ll--May  2,  1916. 

Replevin:  Return  of  property  to  defendant:  Void  undertaking:  Lia- 
bility of  surety:  Judgment:  Form:  Evidence:  Discharge  in  bank- 
ruptcy: Chattel  mortgages:  Waiver  of  lien:  Appeal:  Disposition 
of  case. 

1.  Where,  in  a  replevin  action,  an  undertaking  given  to  secure  the 

return  of  the  property  to  the  defendant  was  not  the  undertak- 
ing required  by  sec.  2722,  Stats., — being  in  this  case  an  undertak- 
ing to  secure  the  sheriff  on  seizure  of  property  under  an  attach- 
ment or  execution, — the  plaintiff  cannot  have  Judgment  against 
the  surety. 

2.  In  such  a  case,  the  undertaking  given  being  void  and  no  under- 

taking having  been  given  under  sec.  2722,  Stats.,  a  Judgment  ab- 
solutely for  the  value  of  the  property,  instead  of  in  the  alterna- 
tive, was  erroneous,  not  being  authorized  by  sec.  2888. 

3.  In  replevin  by  a  chattel  mortgagee,  evidence  of  the  discharge  of 

the  defendant  in  bankruptcy  was  immaterial,  since  it  would  not 
affect  plaintiffs  right  of  recovery  if  he  had  a  lien  on  the  prop- 
erty under  the  mortgage. 

4.  Where,  in  such  action,  after  the  rendition  of  an  erroneous  Judg- 

ment absolutely  for  the  value  of  the  property,  the  plaintiff  caused 
the  property  to  be  seized  and  sold  on  execution,  and  bid  it  in, 
thus  obtaining  by  an  irregular  proceeding  what  he  would  have 
obtained  had  he  taken  the  proper  Judgment,  such  acts  did  not 
operate  as  a  waiver  of  his  lien  under  the  chattel  mortgage. 

5.  Upon  reversal  of  the  erroneous  Judgment  in  such  case,  this  court 

directs  the  entry  of  the  proper  Judgment  in  the  alternative, 
under  sec.  2888,  Stats.,  and  that  the  execution  and  all  proceed- 
ings thereunder  be  annulled. 

Appeals  from  an  order  and  a  judgment  of  the  circuit  court 
for  Milwaukee  county:  Oscar  M.  Fritz,  Circuit  Judge. 
Order  affirmed;  judgment  reversed. 

The  plaintiff  brought  an  action  of  replevin  and  seized  cer- 
tain property  under  the  writ,  viz.  one  electric  piano  and  three 
music  rolls  sold  to  defendant  Machajewski  by  plaintiff  on  the 
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16th  day  of  September,  1912,  for  $700.  The  plaintiff  took 
an  old  piano  at  the  agreed  price  of  $200  in  part  payment, 
leaving  a  balance  due  of  $500,  which  amount  was  to  be  paid 
in  monthly  instalments  and  evidenced  by  twenty-five  promis- 
sory notes,  which  notes  were  secured  by  chattel  mortgage  on 
the  instrument  sold  to  defendant  Machajewski.  Before  de- 
livery of  the  property  to  plaintiff  the  defendant  Machajewski 
attempted  to  give  a  bond  under  sec.  2722,  Stats.,  to  secure  pos- 
session thereof,  with  the  respondent,  Casualty  Company  of 
America  of  New  York,  as  surety.     The  bond  was  as  follows : 

"Know  all  men  by  these  presents,  that  we,  John  Machar 
jewski  and  the  Casualty  Company  of  America  of  New  York, 
of  the  county  of  Milwaukee  and  state  of  Wisconsin,  are  held 
and  finnly  bound  unto  Lawrence  McGreal,  sheriff  of  the 
county  of  Milwaukee,  in  the  simi  of  fourteen  hundred  and 
00/100  dollars  to  be  paid  to  the  said  Lawrence  McGreal,  his 
executors,  administrators,  and  assigns,  to  which  payment  well 
and  truly  to  be  made  we  jointly  and  severally  bind  ourselves, 
our  heirs,  executors,  and  administrators  firmly  by  these  pres- 
ents. 

"Sealed  with  our  seals  and  dated  this  22d  day  of  Janu- 
ary, 1913. 

"Whereas,  an  attachment  issuing  out  of  the  circuit  court 
in  and  for  the  county  of  Milwaukee,  in  favor  of  Hoeffler 
Manufacturing  Company  and  against  John  F.  Machajewski, 
kas  been  directed  and  delivered  to  the  said  Lawrence  Mc- 
Greal, sheriff  of  the  county  of  Milwaukee,  by  virtue  of  which 
the  sheriff,  at  the  request  of  the  Hoeffler  Manufacturing  Com- 
P^'^^y,  is  about  to  seize  and  levy  on  certain  personal  property, 
about  which  there  is  reasonable  doubt  as  to  the  ownership  or 
Its  liability  to  be  taken  on  said  execution,  to  wit :  ^Replevin  of 
electric  piano  valued  at  seven  hundred  dollars,  for  nonpay- 
ment on  account  of  misrepresentation  by  plaintiff :' 

**Jfow,  therefore,  the  condition  of  this  obligation  is  such, 
Aat  if  the  said  John  F.  Machajewski  shall  well  and  truly  in- 
demnify and  save  harmless  the  said  Lawrence  McGreal, 
sheriff  as  aforesaid,  his  deputies  and  persons  acting  under  his 
^r  their  authority,  and  each  and  every  one  of  them,  against  all 
^nits,  judgments,  executions,  troubles,  costs,  charges,  and  ex- 
penses arising  or  which  may  be  suffered  or  sustained  by  him 
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or  any  of  them  by  reason  or  consequence  of  such  levy  and 
seizure  or  of  the  subsequent  proceedings  thereon,  without 
limit  to  the  amount  of  said  costs,  charges,  and  expenses,  what- 
ever they  may  be,  then  this  obligation  to  be  void,  otherwise  to 
be  and  remain  in  full  force. 

(Signed)  "John  F.  Machajewski.     (Seal.) 

"Casualty  Company  of  Amekica, 
"By  Jacob  Kramer,  its  Attorney  in  Fact     (Seal.) 
"Signed,  sealed,  and  delivered  in  presence  of 
"Edgar  Prokriefke, 
"Elenor  Pederson." 

On  the  execution  and  delivery  of  the  foregoing  bond  the 
sheriff  delivered  the  property  to  the  defendant  Machajewski. 

The  defendant  MachajewsJci  appeared  and  answered  but 
made  no  defense  in  the  first  trial,  and  judgment  was  rendered 
against  him  and  the  Casualty  Company  of  America  of  New 
York  on  the  26th  day  of  June,  1914,  for  the  sum  of  $496.21, 
being  amount  due  plaintiff  from  defendant  on  the  notes  and 
mortgage  at  that  time,  together  with  $49.11  costs.  After- 
wards, upon  application  of  the  defendant  Machajewski,  he 
was  permitted  to  open  the  judgment  and  defend.  The  case 
was  afterwards  tried  by  the  court  and  a  jury,  and  the  jury 
found  that  the  plaintiff  was  entitled  to  possession  of  the  prop- 
erty mentioned  in  the  complaint,  that  the  defendant  imlaw- 
f uUy  withheld  the  same,  that  damages  for  unlawful  detention 
were  six  cents,  that  the  value  of  the  property  was  $700  and 
the  amount  due  upon  the  notes  and  mortgage  $546.84,  and 
that  the  plaintiff  was  entitled  to  judgment  for  the  possession 
of  the  property  or  to  a  judgment  for  the  value  thereof  against 
the  defendant  Machajewski, 

Judgment  was  rendered  on  the  26th  day  of  May,  1915, 
against  the  defendant  and  the  Casualty  Company  of  America 
of  New  York  for  $546.84,  together  with  $61.10  costs  as  taxed 
and  allowed,  making  in  all  $607.96. 

The  judgment  also  recites  that  the  property  was  delivered 
to  the  defendant  Machajewski  pursuant  to  sec.  2722,  Stats., 
and  that  the  Casualty  Company  is  the  surety  who  signed  and 
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executed  the  written  undertaking  pursuant  to  said  section; 
and  further  recites  that  the  plaintiff  elected  to  take  judgment 
absolutely  for  the  value  of  the  property. 

On  motion  of  the  respondent  Casualty  Company  an  order 
was  made  by  the  court  vacating  and  setting  aside  the  judg- 
ment as  to  it,  and  the  plaintiff  appealed  from  said  order. 

The  defendant  John  F.  Machajewshi  appealed  from  the 
whole  judgment 

The  cause  was  submitted  for  the  plaintiff  on  the  briefs  of 
A.  J.  Eimermann;  for  the  defendant  Casualty  Company  on 
that  of  Williams  &  Stem;  and  for  the  defendant  Machajewshi 
on  a  brief  signed  by  W.  J.  Kershaw,  attorney,  and  R,  I.  Ken- 
ney,  of  counseL 

Kekwin',  J.  It  is  clear  that  the  bond  executed  by  the 
Casualty  Company  on  delivery  of  the  property  to  the  defend- 
ant John  P.  Machajewski  was  not  the  bond  required  by  sec 
2722,  Stats,  As  will  be  seen  from  the  statement  of  facts,  the 
bond  given  was  a  bond  to  secure  the  sheriff  on  seizure  of  prop- 
erty under  an  attachment  or  execution. 

Where  property  has  been  taken  on  writ  of  replevin,  the 
statute,  sec.  2722,  provides  that : 

"At  any  time  before  the  delivery  of  the  property  to  the 
plaintiff  the  defendant  may,  if  he  do  not  except  to  the  sureties 
of  the  plaintiff,  require  the  return  thereof  upon  giving  to  the 
sheriff  a  written  undertaking,  executed  by  two  or  more  suflS- 
cient  sureties,  to  the  effect  that  they  are  bound  in  double  the 
value  of  the  property,  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be  ad- 
jiidged,  and  for  the  payment  to  him  of  such  sum  as  may  for 
aiiy  cause  be  recovered  against  the  defendant.  .  .  ." 

No  bond  in  compliance  with  this  section  was  given,  and  the 
^nd  given  as  a  bond  for  return  of  the  property  to  plaintiff, 
iiot  being  in  compliance  with  the  statute,  was  void,  and  no 
valid  judgment  could  be  rendered  against  the  surety  thereon 
^  the  replevin  action. 
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The  court  could  enter  judgment  against  the  Casualty  Com- 
party  in  the  replevin  action  only  upon  an  undertaking  in  com- 
pliance with  the  provisions  of  sec.  2722,  Stats.,  namely,  for 
the  delivery  of  the  property  to  the  plaintiff  if  delivery  be  ad- 
judged, and  for  the  payment  to  plaintiff  of  such  sum  as  may  be 
recovered  against  the  defendant.  Drinkwine  v.  Eau  Claire, 
83  Wis.  428,  63  N.  W.  67S;  Baxter  v.  Berg,  88  Wis.  399,  60 
N".  W.  711 ;  Mayhem  v.  Mather,  82  Wis.  355,  52  N.  W.  436 ; 
Woolridge  v.  Quinn,  49  Mo.  425 ;  Dillard  v.  Nelson,  78  Ark. 
237,  95  S.  W.  460 ;  /.  L.  Lamm  Co.  v.  Peaks,  162  Wis.  289, 
156  N.  W.  194;  Chaffee  v.  Sangston,  10  Watts,  265.  It  fol- 
lows from  what  has  been  said  that  the  judgment  against  the 
Casualty  Company  was  properly  set  aside  and  vacated. 

On  the  appeal  of  the  defendant  John  F,  Machajewski  it  is 
insisted  that,  the  bond  being  void,  the  court  had  no  power  to 
enter  the  judgment.  Mayhew  v.  Mather,  82  Wis.  355,  52 
N.  W.  436. 

Where  no  bond  is  given  for  delivery  of  the  property  to  de- 
fendant under  sec.  2722,  Stats.,  the  judgment  may  be  under 
sec.  2888,  Stats.,  which  provides  that  judgment  for  the  plaint- 
iff may  be  for  possession  or  recovery  of  possession  of  the 
property,  or  the  value  thereof  in  case  a  delivery  cannot  be 
had,  and  damages  for  detention ;  and  when  the  property  shall 
have  been  delivered  to  defendant  under  sec.  2722,  judgment 
may  be  as  aforesaid  or  absolute  for  the  value  of  the  property 
and  damages  for  detention,  at  the  plaintiff's  option.  In  the 
instant  case  judgment  was  taken  absolutely  for  the  value  of 
the  property  and  not  in  the  alternative  as  provided  in  sec 
2888,  Stats.  The  judgment  obviously  was  entered  on  the 
theory  that  the  bond  given  by  the  Casualty  Company  was  a 
valid  bond  under  sec.  2722.  But  the  bond  being  void  and  no 
bond  having  been  given  for  return  of  the  property  to  plaint- 
iff, the  judgment  entered  was  erroneous  and  not  the  judgment 
authorized  by  statute  where  no  bond  was  given  under  sec. 
2722.  Mayhew  v.  Mather,  82  Wis.  355,  52  K  W.  436; 
Baxter  v.  Berg,  88  Wis.  399,  60  N.  W.  711. 
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It  is  also  insisted  that  the  court  below  erred  in  excluding 
evidence  of  the  record  of  discharge  of  defendant  from  his 
debts  in  bankruptcy  proceedings  before  the  rendition  of  the 
judgment  below.  In  the  replevin  action  this  record  was  im- 
material, because  it  would  not  affect  the  plaintiff's  right  to  re- 
cover if  it  had  a  lien  on  the  property  under  the  mortgage 
which  was  the  basis  of  plaintiff's  right  to  recover. 

It  further  appears  that  after  rendition  of  the  judgment  ap- 
pealed from  the  plaintiff  caused  execution  to  be  issued  on  the 
judgment  and  levy  made  upon  the  property  which  was  the 
subject  of  the  replevin  suit,  and  the  property  advertised,  of- 
fered for  sale,  and  bid  in  by  plaintiff.  It  is  claimed  by  de^ 
fendant  John  F,  Machajewski  that  these  acts  by  the  plaintiff 
operated  as  a  waiver  of  the  plaintiff's  lien  under  its  mortgage. 
We  do  not  think  the  facts  show  a  waiver  of  lien  under  the 
mortgage. 

The  diflSculty  arose  from  the  error  in  entering  judgment 
for  the  value  of  the  property  instead  of  a  judgment  in  the  al- 
ternative for  possession,  or  value  in  case  delivery  could  not  be 
had.  Since  the  plaintiff  under  the  judgment  tsken  could  not 
obtain  possession  under  the  judgment,  it  obviously  adopted, 
as  a  means  of  getting  possession,  an  execution.  The  plaintiff 
obtained  by  an  irregular  proceeding  what  it  would  have  ob- 
tained by  a  regular  proceeding  had  it  taken  a  proper  judg- 
ment. So  we  think  there  was  no  waiver  of  plaintiff's  lien 
under  its  mortgage.  But  as  the  record  now  stands,  the  plaint- 
iff has  the  property  and  also  a  judgment  for  its  value,  less 
what  was  applied  on  the  judgment  under  the  irregular  sale 
on  execution.  We  think,  however,  that  complete  justice  may 
be  done  between  the  parties  by  entering  a  judgment  under 
sec  2888,  Stats.,  for  possession  of  the  property,  or  the  value 
thereof  in  case  a  delivery  cannot  be  had,  and  six  cents  dam- 
ages for  detention  and  costs,  and  that  the  execution  and  all 
proceedings  thereunder  be  set  aside  and  annulled.  This  will 
leave  the  plaintiff  all  it  was  entitled  to  in  the  replevin  action. 

^y  the  Court. — On  the  appeal  of  plaintiff  from  the  order 
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vacating  the  judgment  against  the  Casualty  Company   of 
America  of  New  York  the  order  is  aflSrmed  with  costs. 

On  the  appeal  of  the  defendant  John  F.  MachajewsJci  the 
judgment  is  reversed,  and  the  cause  remanded  with  instruc- 
tions to  the  court  below  to  enter  judgment  as  indicated  in  tibia 
opinion,  with  costs  in  this  court  in  favor  of  defendant  John 
F.  MachajewsJci, 


Midland  Terra  Cotta  Company,  Appellant,  vs.  Illinois 
Surety  Company,  imp..  Respondent 

ApHl  12— May  2, 1916. 

Pleading:  Joinder:  Oau8e$  of  action  must  affect  all  parties. 

1.  Sec.  2647,  Stats.  1913,  as  amended  by  eh.  219,  Laws  1915,  still  re- 

quires that  all  causes  of  action  united  in  a  complaint  must  affect 
all  of  the  parties  to  the  action. 

2.  Thus,  a  cause  of  action  against  a  building  contractor  for  the 

amount  due  for  materials  purchased  and  against  the  owner  on 
his  express  promise  to  pay  therefor  if  plaintiff  would  forego  a 
lien,  could  not  properly  be  joined  with  a  cause  of  action  for  the 
same  debt  against  the  contractor  and  against  a  surety  company 
which  was  liable  therefor  on  the  contractor's  bond. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  F.  C.  Eschweilbr,  Circuit  Judge.     Affirmed. 

Action  for  the  purchase  price  of  material  sold  and  delivered 
to  J.  W.  Utley,  the  principal  contractor  for  the  construction 
of  a  building  owned  by  the  Edward  Schuster  &  Co.  Inc.  The 
Illinois  Surety  Company  is  joined  as  a  defendant  because  it 
indemnified  the  Edward  Schuster  &  Co.  Inc.  by  a  bond 
against  any  failure  of  the  contractor  to  duly  perform  his  con- 
tract, which  bond  contains  this  provision : 

*^The  condition  of  this  bond  is  such  that  if  the  principal 
shall  faithfully  perform  the  contract  on  his  part,  and  satisfy  all 
claims  and  demands  incurred  for  the  same,  and  shall  fully  in- 
demnify and  save  harmless  the  owner  from  all  cost  and  dam- 
age which  he  may  suffer  by  reason  of  failure  to  do  so,  and 
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shall  fully  reimburse  and  repay  the  owner  all  outlay  and  ex- 
pense which  the  owner  may  incur  in  making  good  default, 
then  this  obligation  shall  be  null  and  void ;  otherwise  it  shall 
remain  in  full  force  and  effect." 

Two  causes  of  action  are  set  out  in  the  complaint,  one 
against  Utley  upon  his  contract  of  purchase,  and  against  the 
Edward  Schuster  &  Co.  Inc.  upon  its  express  agreement  with 
plaintiff  to  pay  for  the  material  furnished  if  plaintiff  would 
forbear  to  file  a  mechanic's  lien  against  the  premises,  which  it 
forbore  to  do  relying  upon  such  agreement ;  the  other,  against 
Utley  upon  the  same  contract  of  purchase  and  against  the  lUir 
wis  Surety  Company  upon  its  liability  on  the  bond. 

The  Illinois  Surety  Company  demurred  to  the  complaint 
on  the  ground  that  several  causes  of  action  have  been  im- 
properly united  therein  for  the  reason  that  the  causes  of  ac- 
tion stated  in  the  complaint  do  not  affect  all  the  parties  to  the 
action.  The  court  sustained  the  demurrer  and  the  plaintiff 
appealed. 

6.  J,  Davelaar,  for  the  appellant,  cited  sees.  2603,  2610, 
2647, 2656a,  2883,  Stats.  1915 ;  Oager  v.  Marsden,  101  Wis. 
598,  605,  606,  77  N.  W.  922;  Kollock  v.  Scribner,  98  Wis. 
104, 113,  73  N.  W.  776;  Herman  v.  Felthousen,  114  Wis. 
423,  90  N.  W.  432 ;  Warren  Webster  &  Co.  v.  Beaumont  H. 
Co.  151  Wis.  1, 138  N.  W.  102 ;  Hausmann  Bros.  Mfg.  Co.  v. 
KempfeH,  93  Wis.  587,  67  N.  W.  1136;  St.  Croix  T.  Co.  v. 
Joseph,  142  Wis.  55,  124  N.  W.  1049 ;  O'Malley  v.  Miller, 
148  Wis.  393,  134  N.  W.  840;  Hemenway  v.  Beecher,  139 
Wis.  399,  401,  402,  121  N.  W.  150;  McDougald  v.  New 
Richm&tut  B.  M.  Co.  125  Wis.  121, 103  N.  W.  244;  State  ex 
rel  Mengel  v.  Steber,  154  Wis.  505,  143  N.  W.  156. 

For  the  respondent  there  was  a  brief  by  Flanders,  Bottum, 
Fawseti  £  Bottum,  and  oral  argument  by  B.  N.  Van  Doren 
^^  Arnold  C.  Otto. 

ViNJE,  J.  In  the  case  of  Concrete  8.  Co.  v.  Illinois  S. 
<?o.,  ante,  p.  41,  157  N.  W.  543,  it  was  held  that  the  Illinois 
Surety  Company  was  directly  liable  to  a  subcontractor  under 
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the  provisions  of  its  bond  set  out  in  the  statement  of  facts. 
The  defendant  Edward  Schuster  &  Co.  Inc.  is  liable  upon  its 
express  promise  to  pay,  given  as  a  consideration  for  plaintiff's 
forbearance  to  perfect  a  mechanic's  lien.  The  defendant 
Utley  is  liable  upon  both  causes  of  action  set  out  in  the  com- 
plaint, for  they  are  both  based  upon  the  same  facts,  namely, 
that  he  purchased  and  agreed  to  pay  for  the  materials.  We 
have,  therefore,  this  situation:  One  defendant  is  liable  on 
both  causes  of  action,  each  of  the  other  two  defendants  is  lia- 
ble upon  a  separate  cause  of  action  from  the  other,  and  is  in 
no  way  related  to  or  affected  by  the  cause  of  action  pleaded 
against  its  codefendant.  The  Edward  Schuster  &  Co.  Inc.  is 
not  a  party  to  nor  affected  by  the  provision  in  the  bond  that 
renders  the  Illinois  Surety  Company  liable  to  the  plaintiff, 
and  the  Illinois  Surety  Company  in  turn  is  not  a  party  to  nor 
affected  by  the  promise  of  Edward  Schuster  &  Co.  Inc.  to  pay 
plaintiff  for  the  material  if  it  would  forbear  to  file  a  lien. 
Both  these  defendants  are  sued  upon  an  independent  promise 
individual  to  itself.  The  fact  that  it  is  for  the  same  debt 
makes  no  difference.  The  statutory  test  is  not  whether  the 
causes  of  action  pleaded  arise  out  of  the  same  transaction,  but 
whether  they  affect  all  the  parties  to  the  action.  Plaintiff 
may  have  two  recoveries,  but  it  can  have  only  one  satisfaction. 
Sec.  2647,  Stats.  1913,  as  amended  by  ch.  219,  Laws  1915, 
still  requires  that  all  causes  of  actions  united  in  a  complaint 
must  affect  all  the  parties  to  the  action.  This  complaint  vio- 
lates that  section,  in  that  the  cause  of  action  set  out  against 
the  Illinois  Surety  Company  does  not  affect  the  Edward 
Schuster  &  Co.  Inc.  and  in  that  the  cause  of  action  against  the 
latter  does  not  affect  the  former.  The  cases  cited  by  plaint- 
iff do  not  touch  the  precise  question  at  issue.  They  relate 
generally  to  the  subject  of  who  are  necessary  or  proper  parties 
to  an  action.  The  requirement  that  the  causes  of  action 
which  may  be  united  in  a  complaint  must  affect  all  the  parties 
to  the  action  is  as  imperative  now  as  it  has  been  ever  since 
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sec  2647  was  first  enacted.  Our  court  has  uniformly  held 
that  causes  of  action  founded  upon  different  rights  of  recov- 
ery cannot  properly  be  united  unless  all  the  parties  to  the  ac- 
tion are  affected  by  each  cause  pleaded.  Greene  v.  Nunne- 
macher,  36  Wis.  50 ;  Hoffman  v.  Wheeloch,  62  Wis.  434,  22 
X.  W.  713,  716;  Hughes  v.  Hunner,  91  Wis.  116,  64  K  W. 
887;  Blakely  v.  Smock,  96  Wis.  611,  71  N.  W.  1052;  Hor 
warden  v.  Youghiogheny  &  L.  C.  Co.  Ill  Wis.  545,  87  N.  W. 
472;  Tyre  v.  Krug,  159  Wis.  89, 149  N.  W.  718. 
By  the  Court. — Order  affirmed. 


Ifteriob  Woodwork  Company,  Respondent,  vs.  Jahn  and 
others,  imp..  Respondents,  and  Hackett,  Hoff  & 
Thiekmann,  Inc.,  Appellant. 

ApHl  IB—May  2, 1916. 

Mechanic^  liens:  Notice  required:  Principal  contractors:  Statutes: 
Amendment:  Construction. 

t  Under  ch.  213,  Laws  1913,  amending  sec.  3315,  Stats.,  a  principal 
contractor,  in  order  to  be  entitled  to  a  lien,  was  required  to  serve 
a  notice  within  sixty  days  after  performing  work  or  labor  or 
furnishing  materials,  stating  the  amount  due  and  the  fact  that  a 
lien  was  claimed  therefor. 

2.  The  supreme  court  has  no  power  to  amend  a  statute;  it  can  only, 
in  cases  of  doubt,  ascertain  and  declare  the  intent  of  the  legis- 
lature. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawbenoe  W.  Halsey,  Circuit  Judge.  Be- 
versed. 

Action  to  enforce  mechanic's  lien.  PlaintiflF  commenced 
tliis  action  to  enforce  its  claim  for  mechanic's  lien  against  the 
property  of  the  defendants  McEvoy.  The  defendant  Hack- 
dt,  Hoff  £  Thiermann,  Inc.,  is  a  mortgagee,  having  a  mort- 
5  upon  the  same  property  upon  which  the  lien  is  claimed, 
Vol.163  — 18 
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which  mortgage  is  admittedly  subsequent  to  the  lien  of  plaint- 
iff and  other  lien  claimants. 

The  trial  court  found  for  the  lien  claimants,  gave  judg- 
ment establishing  their  liens  upon  the  property  in  question, 
and  the  mortgagee  brings  this  appeal  therefrom. 

For  the  appellant  there  was  a  brief  by  J.  0.  Carbys  and 
Christian  Doerfler,  and  oral  argument  by  Mr.  Carbys. 

For  the  respondents  there  was  a  brief  by  E.  J.  Ludwig,  at- 
torney for  Frank  Luenzmann  Company,  Charles  J.  Weaver, 
attorney  for  Ernst  John,  Arthur  Breslauer,  attorney  for 
Phillip  Gross  Hardware  Company,  and  John  H.  Paul,  attor- 
ney for  Interior  Woodwork  Company;  and  the  cause  was  ar- 
gued orally  by  Mr,  Ludwig. 

RosBNBEERY,  J.  There  is  but  one  question  submitted  for 
determination  in  this  case.  Under  the  provisions  of  ch.  213 
of  the  Laws  of  1913,  amending  sec.  3315,  Stats.,  were  prin- 
cipal contractors  required  to  serve  a  notice  within  sixty  days 
after  performing  work,  labor,  or  furnishing  material,  stating 
the  amount  of  the  claim  and  the  fact  that  a  lien  was  claimed 
therefor  ?  This  depends  upon  the  construction  to  be  given  to 
sec.  3315  as  amended.  Sec.  3315,  Stats.  1913,  is  the  result 
of  an  amendment  of  a  prior  law  upon  the  same  subject.  By 
the  amendment  certain  provisions  of  sec.  3315,  Stats.  1911, 
were  stricken  out  and  the  section  was  rewritten  in  other  par- 
ticulars not  involved  in  the  determination  of  this  question. 
The  section  as  it  stood  before  it  was  amended  by  ch.  213  of 
the  Laws  of  1913  was  as  follows,  the  words  stricken  out  of  sec. 
3315,  Stats.  1911,  being  printed  in  italics,  the  only  change 
made  in  that  part  of  the  section  material  here  being  the  omis- 
sion of  the  italicised  words : 

"Section  3315.  Every  person  who,  as  subcontractor  of  a 
principal  contractor  or  as  an  employee  of  either,  performs  any 
work  or  labor  for  or  furnishes  any  materials  to  either  in  any 
of  the  cases  mentioned  in  the  preceding  section  may  have  the 
lien  and  remedy  given  by  this  chapter  if,  within  sixty  days 
after  performing  such  work  or  labor  or  furnishing  such  ma- 
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terials,  he  shall  give  notice  in  writing  to  the  owner,  or  his 
agent,  of  the  property  to  be  affected  by  such  lien,  if  to  be 
found  in  the  county,  and  if  neither  can  be  found  therein,  by 
filing  such  notice  in  the  office  of  the  clerk  of  the  circuit  court 
of  said  county,  setting  forth  that  he  has  been  employed  by 
such  principal  contractor  or  subcontractor  to  perform  or  fur- 
nish, and  has  performed  or  furnished,  such  work,  labor  or  ma- 
terial, with  a  statement  of  the  labor  performed  or  the  ma- 
terials furnished,  the  amount  due  therefor  from  such  princi- 
pal contractor  or  subcontractor,  and  that  he  claims  the  lien 
given  by  this  chapter.  In  all  cases  where  a  lien  shall  be  filed 
under  the  provisions  of  this  chapter  by  any  person  other  than 
the  principal  contractor  it  shall  be  his  duty  to  defend  any  ac- 
tion brought  thereupon  at  his  own  expense,  and  during  the 
pendency  of  such  action  the  owner  may  withhold  from  the 
contractor  the  amount  of  money  for  which  such  lien  shall  be 
filed;  and  in  case  of  judgment  against  the  owner  or  his  prop- 
erty upon  the  lien  he  may  deduct  from  any  amount  due  by 
him  to  the  contractor  the  amount  of  such  judgment  and  costs, 
and  if  he  shall  have  settled  with  the  contractor  in  full  may 
recover  from  him  any  amount  so  paid  for  which  the  contractor 
was  originally  liable.  .  .  ." 

How  can  there  be  any  possible  doubt  that  the  legislature  in- 
tended to  change  the  policy  of  the  law  and  require  a  notice  to 
be  given  within  sixty  days  by  a  principal  contractor  ?  What 
other  purpose  could  the  legislature  have  had  in  striking  out 
the  italicised  words  ?  To  state  these  questions  is  to  answer 
them.  That  such  was  the  intention  of  the  legislature  is  too 
plain  to  require  argument  or  restatement.  It  is  claimed  Aat 
by  the  insertion  of  the  word  "other"  after  the  word  "ever^ 
in  the  first  line,  the  statute  would  then  have  the  same  meaning 
that  it  had  prior  to  the  amendment.  This  court  has  no  right 
or  power  to  amend  the  statutes  either  by  the  insertion  of  one 
word  or  many  words.  It  is  the  duty  of  this  court  in  cases  of 
doubt  to  ascertain  and  declare  the  intent  of  the  legislature. 
Where  there  is  no  doubt  as  to  that  intent  this  court  has  no  duty 
to  perform.  State  ex  rel.  Husting  v.  Board  of  State  Canvass- 
ers, 159  Wis.  216,  226,  238, 150  N.  W.  542. 

It  being  conceded  that  no  notice  was  given  as  required  by 
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the  section  as  it  stood  at  the  time  the  labor  and  material  were 
furnished,  the  judgment  of  the  circuit  court  establishing  the 
liens  of  claimants  and  directing  foreclosure  thereof  is  errone- 
ous and  should  be  reversed.  Under  sec.  3324,  Stats.  1915, 
the  lien  claimants  are  entitled  to  judgment  for  the  amounts 
due  them. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  the  circuit  court  to  enter  a  personal  judg- 
ment in  favor  of  the  lien  claimants  for  the  amounts  found  due 
them  and  in  accordance  with  this  opinion. 


Taxnee,  Respondent,  vs.  Town  of  Rushfoed,  Appellant 

April  12^May  2, 1916. 

Highways:  Bridges:  Insufficiency:  Injury  to  horse:  Proximate  cause: 
Questions  for  jury. 

1.  In  an  action  for  Injury  to  plaintiff's  horse  alleged  to  have  been 

caused  by  its  catching  the  toe-calk  on  one  of  its  shoes  in  a  crack 
between  the  planks  forming  the  roadway  of  a  bridge,  there  being 
evidence  that  the  planks  were  laid  crosswise  and  that  there  were 
cracks  from  a  quarter  of  an  inch  to  more  than  an  inch  between 
them,  the  question  whether  such  cracks  constituted  an  insuffi- 
ciency rendering  the  bridge  not  reasonably  safe,  and  also  the 
question  whether  plaintiff  was  guilty  of  a  want  of  ordinary  care 
In  attempting  to  drive  across  it,  were  for  the  jury. 

2.  A  finding  by  the  Jury  in  such  case  that  the  injury  to  the  horse,  in- 

volving a  fracture  of  the  ilium  and  lameness,  was  proximately 
caused  by  the  unsafe  condition  of  the  bridge  is  held  to  be  sus- 
tained by  the  evidence. 

Appeal,  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Buknell,  Circuit  Judge.     Affirmed. 

This  is  an  action  for  injuries  to  plaintiffs  horse  resulting 
from  a  defective  bridge.  The  alleged  defect  consisted  in  the 
fact  that  the  planks  forming  the  roadway  of  the  bridge  were 
placed  so  far  apart  as  to  leave  wide  cracks  running  crosswise 
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of  the  bridge  from  a  quarter  of  an  inch  to  more  than  an  inch 
in  widtL  The  testimony  tended  to  show  that  on  the  morning 
of  December  30, 1913,  the  plaintiff's  mare,  while  being  driven 
across  the  bridge  by  an  employee,  caught  the  toe-calk  of  the 
shoe  on  the  hind  foot  in  one  of  these  cracks,  causing  her  to 
stop  suddenly  and  bringing  the  foot  back  under  the  whiffle- 
trees  of  the  wagon ;  that  the  mare  then  pulled  the  foot  out  and 
went  along;  that  no  immediate  lameness  appeared,  but  that 
during  the  forenoon,  while  hauling  sand,  she  was  observed  to 
be  lame,  and  was  very  lame  on  the  following  day,  and  re- 
mained unable  to  work  for  sixty  days.  There  was  also  testi- 
mony tending  to  show  that  the  mare  had  a  fractured  ilium 
and  that  such  a  result  might  naturally  follow  such  an  occur- 
rence. 

The  jury  returned  the  following  special  verdict : 

"(1)  Was  the  plaintiff's  horse  injured  on  the  said  bridge 
at  the  time  and  place  alleged  in  the  complaint  ?     A.  Yes. 

"(2)  Was  the  said  bridge  in  an  insufficient  condition  and 
in  want  of  repair  so  as  not  to  be  reasonably  safe  for  the  pas- 
sage of  teams  over  it  at  the  time  of  said  accident  ?    A.  Yes. 

"(3)  If  you  answer  question  2  TTes,'  then  was  such  condi- 
tion the  proximate  cause  of  the  injury  to  plaintiff's  horse  ? 
A.  Yes. 

"(4)  If  you  answer  question  2  'Yes,'  did  the  defendant 
town  have  notice  of  the  insufficient  condition  of  said  bridge  in 
time  to  have  repaired  the  same  in  the  exercise  of  ordinary 
care  and  prudence  ?     A.  Yes. 

"(5)  Was  the  plaintiff  guilty  of  a  want  of  ordinary  care 
and  prudence  which  contributed  to  said  injury  ?     A.  No. 

"(6)  If  the  plaintiff  is  entitled  to  recover,  at  what  sum  do 
you  assess  his  damages  ?     A.  $230." 

From  judgment  for  the  plaintiff  on  the  verdict  the  defend- 
^^  appeals. 

yfUhur  E.  Hurlhut,  for  the  appellant 

^^  the  respondent  there  was  a  brief  by  Williams  &  Will- 
^ms,  and  oral  argument  by  Charles  H.  Williams. 
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WiNSLow,  C.  J.  The  special  verdict  covers  fairly  and 
fully  all  the  issues  in  the  case  and  we  find  it  necessary  to  con- 
sider but  three  contentions,  viz. :  first,  that  no  actionable  de- 
fect in  the  bridge  was  proven ;  second,  that  if  any  defect  was 
proven  the  plaintiff  was  guilty  of  contributory  negligence  in 
sending  his  team  across  the  bridge  when  he  knew  of  the  de- 
fect ;  and  third,  that  the  evidence  fails  to  show  that  the  defect 
in  the  bridge  caused  the  injury.  These  questions  will  be 
briefly  treated  in  the  order  stated. 

1.  This  question  is  somewhat  close.  Towns  do  not  insure 
safety  on  roads  or  bridges  and  not  every  departure  from  the 
safest  methods  can  be  called  a  defect  Ordinarily,  however, 
it  is  a  jury  question  under  proper  instructions. 

There  can  be  little  doubt,  we  think,  that  the  long  and  sub- 
stantial calks  which  are  necessarily  placed  upon  the  shoes  of  a 
horse  in  winter  are  quite  likely  to  be  caught  and  wedged  into 
such  cracks  as  existed  in  the  roadway  of  this  bridge.  It  goes 
without  saying  that  when  a  horse's  foot  is  thus  suddenly 
caught  and  held,  the  wrench  thereby  resulting  may  easily 
cause  a  temporary  or  permanent  injury  to  the  horse.  It  is 
clear  from  the  evidence  that  the  difficulty  is  avoided  in  many 
bridges  either  by  laying  the  planks  close  together  or  by  lay- 
ing them  longitudinally  or  diagonally.  We  are  unable  to  say 
as  matter  of  law  that  there  was  no  actionable  defect  in  the 
present  instance. 

2.  The  defect  here  was  not  of  so  serious  or  dangerous  a 
character  as  to  render  any  attempt  to  cross  the  bridge  palpable 
negligence;  in  other  words,  the  danger  was  not  imminent. 
In  such  cases  the  question  is  whether  a  reasonably  prudent 
man,  exercising  ordinary  care,  would  attempt  to  proceed,  and 
this  question  is  for  the  jury.  Oerrard  v.  La  Crosse  City  R, 
Co.  113  Wis.  258,  89  K  W.  125 ;  Dralle  v.  Reedshurg,  130 
Wis.  347,  110  N.  W.  210. 

3.  The  evidence  justifies  the  conclusion  that  the  fracture 
of  the  ilium  and  the  lameness  were  the  result  of  the  wedging 
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of  the  toe-calk  in  the  crack  and  the  sudden  stopping  of  the 
horse's  progress  thereby.  It  appeared  that  the  lameness  was 
first  noticed  a  short  time  afterwards,  that  it  rapidly  grew 
worse,  and  that  the  sixty  days'  disability  followed  without  in- 
terruption in  the  symptoms.  Probably  the  jury  would  have 
been  justified  in  finding  that  the  injury  resulted  from  a  strain 
incurred  while  hauling  sand  after  the  bridge  incident,  but 
this  was  a  question  for  them  to  decide.  A  number  of  detail 
errors  are  alleged,  none  of  which  are  considered  to  be  of  suf- 
ficient importance  to  demand  special  treatment. 
By  the  Court. — Judgment  afiSrmed. 


EiGGLES,  Appellant,  vs.  Priest,  Respondent. 

ApHl  n—May  2, 1916. 

Automobiles:  Rules  of  the  road:  Collision  toith  bicycle:  Negligence: 
Questions  for  jury:  Unlawful  speed:  Instructions  to  jury:  Harm- 
lei^  error:  Contributory  negligence:  Gross  negligence. 

1.  The  "general  and  usual  rules  of  the  road"  which,  by  sec.  1636—49, 

Stats.  1911,  the  driver  of  an  automobile  was  required  to  observe, 
did  not  absolutely  preclude  him  from  seasonably  invading  his 
left-hand  side  of  the  traveled  way  in  passing  a  vehicle  in  front  of 
him. 

2.  Whether  in  this  case  the  defendant — ^whose  automobile,  while 

passing  another  car  from  behind,  collided  with  a  bicycle  which 
plaintiff  was  riding  in  the  opposite  direction  near  the  center  of 
the  street — ^was  guilty  of  negligence  in  driving  upon  his  left- 
hand  side  of  the  street  is  held,  under  all  the  circumstances,  to 
have  been  a  question  for  the  Jury. 

3.  For  defendant  to  drive  his  automobile  at  a  speed  of  more  than  ten 

miles  per  hour  while  within  150  feet  of  and  about  to  pass  the 
plaintiff  was  in  direct  violation  of  sec.  1636 — 49o,  Stats.  1913, 
and  waa  negligence  as  a  matter  of  law. 

4.  Refusal  of  the  trial  court  to  instruct  the  Jury  that  such  violation 

by  defendant  of  sec.  1636 — 49a,  Stats.  1913,  was  negligence  was 
not  in  this  case  an  error  prejudicial  to  plaintiff,  it  being  appar- 
ent that,  even  if  the  error  had  not  occurred,  the  Jury  would  have 
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found,  as  they  did,  that  the  plaintiff  was  guilty  of  contributory 
negligence.  Ludke  v.  Burck,  160  Wis.  440,  distinguished  and 
limited. 
5.  The  violation  of  a  speed-limit  statute,  such  as  sec.  1636 — 49a, 
Stats.  1913,  is  not  necessarily  such  gross  negligence  as  renders 
immaterial  the  contributory  negligence  of  a  person  injured  by 
reason  of  such  violation. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wimie- 
bago  county:  Geo.  W.  Buenbll,  Circuit  Judge.     Affirmed. 

Action  to  recover  for  a  personal  injury. 

The  issues  raised  by  the  pleadings  were  as  to  whether  de- 
fendant was  actionably  negligent;  whether  plaintiff  failed  to 
exercise  ordinary  care  and  thus  contributed  to  produce  the  in- 
jury;  the  extent  of  the  injury  and  proper  measure  of  compen- 
sation in  case  of  defendant  being  liable. 

There  was  evidence  showing  or  tending  to  show,  this :  The 
accident  occurred  May  12,  1913,  at  about  7 :40  o'clock  p.  m. 
There  was  yet  sufficient  daylight  to  enable  travelers  on  the 
street  to  plainly  see  each  other  when  they  were  over  600  feet 
apart.  Plaintiff,  a  boy  about  nineteen  years  of  age,  in  com- 
pany with  three  other  boys  of  about  the  same  age,  while  rid- 
ing a  bicycle  on  a  public  street  in  the  city  of  Appleton,  Wis- 
consin, collided  with  an  automobile,  being  driven  by  defend- 
ant, and  was  severely  injured.  He  was  traveling  on  his 
right-hand  side  of  the  street  but  near  the  center,  approaching 
an  automobile  with  headlights  lit,  going  in  the  opposite  di- 
rection, a  little  to  the  driver's  right  of  such  center.  The 
street  was  twenty-seven  feet  wide  between  the  curbs.  For 
some  little  time  before  the  accident,  a  person  circumstanced  as 
plaintiff  was  could  readily  have  seen  defendant  driving  his 
automobile  and  approaching  the  other  from  the  rear.  He 
was  driving  without  the  headlights  being  lit.  As  he  overtook 
the  machine  in  front  of  him,  he  swerved  to  the  left.and  wholly 
to  his  left-hand  side  of  the  center  of  the  street  in  order  to  pass 
such  machine  and  then  the  accident  occurred.  After  defend- 
ant so  swerved,  there  remained  about  seven  feet  between  his 
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machine  and  the  curb  line.  For  some  distance  before  plaint- 
iif  reached  the  point  of  collision,  he  was  so  blinded  by  the 
headlights  on  the  front  automobile  that  he  could  not  see  it  or 
defendant's  machine.  His  associates,  or  some  of  them,  who 
were  nearer  their  right-hand  curb,  could  see  such  machine. 
Defendant  did  not  give  any  signal  of  his  approach  as  he 
swerved  to  pass  the  automobile  in  front  of  him.  He  was 
traveling  at  a  speed  of  about  fifteen,  and  plaintiff  about  ten, 
miles  per  hour.  Just  before  reaching  the  vicinity  of  the  auto- 
mobile the  boys  had  been  racing. 

The  court  instructed,  on  the  subject  of  defendant's  conduct, 
among  other  things,  to  the  effect  that,  though  he  approached 
the  point  of  collision  on  his  left-hand  side  of  the  center  of  the 
traveled  way  when  he  knew,  or  in  the  exercise  of  ordinary 
care  ought  to  have  known,  of  the  approach  of  plaintiff  on  his 
bicycle  and  that  they  would  meet  at  about  the  place  af  the  col- 
lision, and,  with  reasonable  opportunity  to  do  so,  he  did  not 
seasonably  drive  his  automobile  to  his  right  of  the  middle  of 
the  traveled  part  of  the  road, — it  was  for  the  jury  to  say, 
luider  all  the  circumstances,  whether  such  failure  was  negli- 
gence on  his  part ;  and  refused  to  give  a  requested  instruction 
to  the  effect  that  such  failure,  under  the  circumstances  sug- 
gested, would  be  negligence  as  a  matter  of  law  and  that  the 
jtiry  should  find  such  negligence  in  answering  the  question  on 
the  subject 

The  court  was  further  requested  to  instruct  the  jury  to  the 
effect  that,  if  defendant,  while  within  150  feet  of,  and  about 
^  pass,  plaintiff  was  going  at  a  greater  speed  than  ten  miles 
P^  hour,  he  was  guilty  of  negligence  and  the  jury  should  so 
*^d.    Such  request  was  refused. 

The  jury  found,  among  other  things,  as  follows :  When  the 
accident  occurred,  plaintiff  was  ten  feet  from  the  curb  on  his 
'^gbt.  Then  the  space  between  the  two  automobiles  was  six 
feet.  There  was  sufficient  daylight  to  enable  approaching 
^avelers  to  plainly  distinguish  each  other  for  a  distance  of 
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650  feet.  As  the  parties  so  approached,  plaintiff  was  travel- 
ing ten,  and  defendant  fifteen,  miles  per  hour.  For  the  last 
seventy-five  feet  plaintiff  was  blinded  by  the  automobile  head- 
light. By  looking  ahead  before  reaching  the  point  where  he 
was  so  blinded,  he  could  have  seen  defendant  approaching  in 
the  rear  of  the  front  automobile  in  time  to  have,  by  the  exer- 
cise of  ordinary  care,  avoided  the  collision.  Defendant  did 
not  fail  to  exercise  ordinary  care  by  reason  of  his  place  in  the 
street,  nor  by  his  automobile  headlights  not  being  lit ;  but  did 
so  fail  by  not  signaling  his  approach  and  not  seeing  the  travel- 
ers approaching  in  front  of  him.  Want  of  ordinary  care  on 
plaintiff's  part  contributed  to  his  injury.  Plaintiff  was  dam- 
aged to  the  extent  of  $5,000. 

On  such  findings  judgment  was  rendered  in  favor  of  the 
defendant. 

For  the  appellant  there  was  a  brief  by  F.  V.  Heinemann 
and  Albert  H.  Krugmeier,  attorneys,  and  Oreene,  FairchUd, 
North,  Parker  &  McOillan,  of  counsel,  and  oral  argument  by 
Mr.  J.  H.  McGHlan  and  Mr.  Heinemann. 

For  the  respondent  the  cause  was  submitted  on  a  brief 
signed  by  Lehr  £  Kiefer,  attorneys,  and  J.  Elmer  Lehr,  of 
counsel. 

Makshall,  J.  The  jury  having  convicted  respondent  of 
having  been  guilty  of  negligence  on  the  occasion  in  question, 
which  was  the  proximate  cause  of  the  accident,  no  prejudicial 
error  was  committed  unless  erroneous  instructions  were 
given,  or  correct  ones  refused  as  to  whether  respondent  was 
guilty  of  such  negligence  by  reason  of  having  violated  sec. 
1636 — 4:9,  Stats.  1911,  which  required  a  traveler  on  the  high- 
way with  an  automobile  or  other  vehicle  to  observe  "the  gen- 
eral and  usual  rules  of  the  road,"  or  because  of  having  vio- 
lated sec.  1636 — 49a,  Stats.  1913,  which  required  a  person  in 
driving  an  automobile  upon  the  highway  not  to  do  so  at  a 
greater  speed  than  ten  miles  per  hour  while  within  150  feet 
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and  passing  any  other  automobile  or  other  vehicle  going  in  an 
opposite  direction, — and  such  error,  or  errors,  may  probably 
liave  affected  the  judgment  of  the  jury  in  respect  to  the  sub- 
ject of  contributory  negligence,  or  such  a  violation  constitutes 
gross  negligence,  rendering  contributory  negligence  imma- 
terial. 

Xo  error  was  committed  in  giving  the  instruction  as  to  re- 
spondent's duty  to  observp  the  general  and  usual  rules  of  the 
road.  Such  rules  did  not  absolutely  preclude  him  from  rea- 
sonably invading  his  left-hand  side  of  the  traveled  way  in 
passing  the  vehicle  in  front  of  him.  He  was  required  to  pass 
on  the  left.  There  was  ample  opportunity  for  doing  so  and 
yet  leave  an  abundance  of  room  for  appellant  to  pass  safely  in 
case  of  his  paying  reasonable  attention  to  his  movements. 

For  the  respondent  to  travel  at  a  speed  of  more  than  ten 
niiles  per  hour  while  within  the  150  feet  before  the  collision 
was  in  direct  violation  of  the  statute  and  plain  error  was  com- 
mitted in  refusing  the  instruction  to  that  effect.  Such  con- 
duct was  negligence  as  a  matter  of  law  and  the  jury  should 
liave  been  instructed  accordingly. 

Notwithstanding  commission  of  the  error  indicated,  it  is 
considered  that  appellant  was  not  prejudiced  thereby.  The 
jury  would  doubtless  have  convicted  him  of  having  been 
pilty  of  contributory  negligence  had  the  error  not  occurred. 
They  found  he  had  ample  opportunity  for  seeing  respondent 
approaching,  long  before  the  headlight  on  the  other  automo- 
bile interfered  therewith  and  there  was  plenty  of  room  for 
bini  to  pass  respondent,  had  he  turned  toward  his  right-hand 
^rb.  There  was  a  space  of  ten  feet  between  the  point  of 
^^oUision  and  such  curb  and  seven  or  eight  feet  of  clear  space, 
^e  jury  found  further,  in  effect,  that  though  appellant  ought 
to  have  known  that  respondent  was  approaching  the  automo- 
bile in  front  of  him  and  was  liable  to  pass  it  and  turn  to  the 
Irft  according  to  the  rules  of  the  road,  he  went,  for  the  sev- 
^ty-five  feet  before  the  collision,  so  near  the  center  of  the 
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street  as  to  cause  the  blinding  effect  mentioned,  when  he 
might  have  avoided  it  by  turning  to  his  right  away  from  the 
region  of  the  direct  rays  of  the  headlight. 

On  the  whole,  the  jury  had  good  ground  for  believing,  and 
probably  did  believe,  that  appellant  was  traveling  in  a  very 
heedless  way  when  the  collision  occurred,  and  that  had  he 
paid  reasonable  attention  to  his  movements,  it  could  easily 
have  been  avoided.  They  practically  so  found  in  the  finding 
that  "a  traveler  situated  as  plailitiff  was,  by  looking  ahead  a 
suflBcient  distance  from  the  place  of  collision  could  have  ob- 
served the  defendant's  car  as  it  overtook  the  other  car  in  time 
to  have,  by  the  exercise  of  ordinary  care,  avoided  the  col- 
lision." That  finding  must  be  viewed,  reasonably,  in  connec- 
tion with  the  other  findings.  So  viewed  there  is  no  ambi- 
guity about  it  It  means  that,  as  appellant  approached  the 
place  of  collision,  he  had  a  sufficient  opportunity,  by  the  exer- 
cise of  ordinary  care,  to  have  observed  the  approaching  auto- 
mobile and  avoided  the  collision. 

It  is  suggested  that  the  error  in  failing  to  instruct  the  jury 
properly  as  to  the  circumstance  of  respondent  approaching 
the  point  of  collision  at  an  illegal  rate  of  speed  should  be  held 
prejudicial  to  appellant  on  the  subject  of  contributory  negli- 
gence, under  what  was  held  in  Ludke  v.  Burch,  160  Wis.  440, 
445,  152  N.  W.  190.  There  the  trial  court  improperly  with- 
drew from  the  jury  the  question  of  defendant's  violation  of 
the  statute  as  to  speed  limit  and,  on  that  account,  granted  a 
new  trial,  notwithstanding  the  plaintiff  was  found  guilty  of 
contributory  negligence.  In  sustaining  that  this  court  said 
that  it  was  apparent  the  jury  were  probably  misled  by  the 
withdrawal  of  the  questions  and  deprived  of  the  benefit  of  the" 
evidence  of  violation  of  the  statute  in  considering  the  subject 
of  contributory  ^negligence.  That  was  said  in  respect  to  the 
facts  of  the  particular  case, — not  as  a  rule  that,  in  any  case 
where  the  matter  is  material  a  failure  to  properly  instruct  the 
jury  that  violation  of  a  safety  statute  is  negligence  as  a  mat- 
ter of  law,  will  so  affect  the  subject  of  contributory  negli- 
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gence  as  to  require  a  new  trial  in  case  of  the  Ending  by  the 
jury  in  respect  thereto  being  unfavorable  to  the  defendant 
In  our  judgment,  in  view  of  the  facts  here,  it  is  not  clear  that 
had  the  error  not  occurred,  the  result  might  probably  have 
been  favorable  to  appellant  as  to  his  contributory  negligence. 
This  case  is  widely  distinguishable  from  the  Ludke  Case  and 
it  is  considered  that  the  logic  of  such  case  does  not  govern. 
There  the  questions  as  to  speed  limit  were  submitted  and, 
after  the  jury  had  deliberated  over  twenty-four  hours  without 
making  much  progress  the  court  withdrew  them.  It  was  be- 
cause thereof  and  the  general  course  of  the  trial  that  this 
court  reached  the  conclusion  to  which  we  have  alluded. 

The  question  of  whether  respondent's  violation  of  the  stat- 
ute was,  as  matter  of  course,  gross  n^ligence,  rendering  con- 
tributory n^ligence  of  plaintiff  immaterial  to  his  right  to  re- 
cover, under  the  doctrine  of  Pizzo  v.  Wiemann,  149  Wis.  235, 
134  N.  W.  899,  is  ruled  in  the  negative  by  Ludke  v.  Burck, 
160  Wis.  440,  152  K  W.  190,  for  the  reasons  therein  stated. 
The  court  there  declined  to  extend  the  rule  of  the  Pizzo  Case 
to  violations  of  speed-limit  statutes  such  as  the  one  involved 
here. 

By  the  Court. — The  judgment  is  affirmed. 


Obmond,  Respondent,  vs.  McKinley,  Appellant 

ApHl  12— May  «,  1916, 

Mutual  hene/lt  societies:  Change  of  beneficiary, 

Under  sec  1955c,  Stats.  1898  (sub.  5,  sec.  1957,  Stats.  1915),  a  mem- 
ber of  a  mutual  benefit  society  may  change  the  beneficiary 
named  in  his  certificate  or  policy  without  the  consent  of  such 
beneficiary,  by  complying  with  the  by-laws  of  the  society. 

Appeal  from  an  order  of  the  circuit  court  for  Manitowoc 
county:  Michael  Kibwan,  Circuit  Judge.     Affirmed. 
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The  action  is  brought  to  determine  the  right  to  the  proceeds 
of  a  benefit  certificate  issued  by  the  Modern  Woodmen  of 
America. 

In  September,  1905,  William  J.  Ormond  joined  the  Mod- 
ern Woodmen  of  America,  a  fraternal  benefit  society,  and  the 
society  issued  a  certificate  of  insurance  to  him  for  $1,000. 
Ormond  named  his  wife,  Nellie,  the  defendant,  now  Mrs,  Mc- 
Kinley, the  beneficiary  in  this  certificate.  In  1909  the  de- 
fendant, as  the  wife  of  William  J.  Ormond,  instituted  divorce 
proceedings  and  secured  a  divorce  from  him.  In  these  pro- 
ceedings the  court  did  not  consider  or  render  any  order  or 
judgment  in  reference  to  this  insurance.  Ormond  thereafter 
married  his  second  wife,  the  plaintiff,  Laura  Ormond.  In 
December,  1910,  Ormond  had  the  certificate  of  insurance 
changed,  making  his  second  wife,  Laura  Ormond,  the  bene- 
ficiary in  place  of  his  divorced  wife,  Nellie,  This  was  done 
without  the  knowledge  or  consent  of  the  first  wife,  and  she  at 
no  time  waived,  surrendered,  assigned,  or  gave  up  any  right  or 
interest  in  the  certificate.  In  1916  Ormond  died,  and  both 
the  defendant,  his  first  wife,  and  the  plaintiff,  his  second 
wife,  claim  the  proceeds  of  the  certificate.  The  insurance 
company  paid  the  money  into  court  and  was  released,  and  this 
action  is  prosecuted  to  determine  to  whom  the  money  belongs. 

The  plaintiff  demurred  to  the  answer  and  to  the  cross-com- 
plaint of  the  defendant  and  the  court  made  an  order  sustain- 
ing each  of  these  demurrers.  It  is  from  such  order  that  this 
appeal  is  taken. 

For  the  appellant  the  cause  was  submitted  on  the  briefs  of 
Otjen  &  Otjen. 

For  the  respondent  there  was  a  brief  by  Hougen  &  Brady, 
and  oral  argument  by  Charles  E.  Brady. 

SiBBBOKBE,  J.  The  rights  of  the  parties  to  the  proceeds 
of  the  benefit  certificate  are  controlled  by  the  statute,  sec 
1955<?,  Stats.  1898,  which  provides: 

"Any  member  of  such  society,  order  er  association  may 
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name  as  his  beneficiary  any  person  having  an  insurable  inter- 
est in  his  life  or  make  his  insurance  payable  to  his  estate,  and 
may  change  the  beneficiary  named  in  his  certificate  or  policy 
without  the  consent  of  such  beneficiary  by  complying  with 
the  by-laws  of  the  corporation  which  issued  the  same." 

The  conditions  of  these  provisions  of  the  statute  are  ma- 
terial in  showing  the  rights  of  the  parties  to  the  proceeds  of 
the  certificate.     As  declared  in  the  Rawson  Case  \^Rawson  v. 
MUwaukee  Mut.  L.  Ins.  Co.]  115  Wis.  641,  92  N.  W.  378, 
the  beneficiary^s  right  or  interest  under  such  a  certificate 
'\  .  .  was  subject  to  defeat  at  any  moment  during  the  life  of 
the  member  by  his  act  without  her  consent.     It  did  not  be- 
come absolute  and  indefeasible  until  the  death  of  the  member 
without  having  exercised  anew  his  power  of  appointment'' 
Under  familiar  rules  the  provisions  of  the  foregoing  statute 
are  a  part  of  the  terms  of  the  certificate,  and  all  persons  who 
acquire  any  rights  or  interest  in  it  receive  them  subject  to  the 
conditions  imposed  by  this  law.     It  is  obvious  that  the  legis- 
lature of  1898  intended  the  provisions  of  this  statute  to  apply 
generally  to  all  mutual  benefit  and  fraternal  societies  by  omit- 
ting the  limitation  of  the  prior  statute  confining  it  to  those 
"organized  in  Wisconsin"  and  inserting  the  word  "such''  be- 
fore the  words  "society,  order  or  association,"  thus  referring 
to  the  class  designated  under  the  title  of  which  sec.  1956c  is  a 
part,  namely,  "Mutual  beneficiary  and  fraternal  organiza- 
tions,  societies,    orders    and    associations."     The    case    of 
Rmhke  V.  Eaderer,  138  Wis.  129,  119  N.  W.  812,  declared 
it  as  the  right  of  members  of  such  societies  to  make  a  change 
of  beneficiaries  without  the  consent  of  the  beneficiary  named 
therein  by  complying  with  the  regulations  of  the  society.     It 
18  clear  that  William  J.  Ormond  as  a  member  of  the  order 
bad  the  right  to  designate  the  plaintiff  as  beneficiary  in  place 
of  the  defendant  and  that  the  defendant  has  no  right  to  nor 
interest  in  the  proceeds  of  the  certificate  here  involved.     The 
circuit  court  properly  sustained  the  demurrers  to  the  answer. 
•By  the  Court. — The  order  appealed  from  is  aflSrmed. 
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Masbbuch^  Respondent,  vs.  von  Oehsbn  and  others,  Appel- 
lants. 

ApHl  12— May  «,  1916, 

Religious  90cietie$:  Interference  toith  memher'i  rights:  Personal 
wrong  of  trustees:  Injunction:  Parties:  Jurisdiction  of  civU 
courts, 

1.  In  an  action  to  restrain  trustees  of  a  religious  society  from  inter- 

fering with  the  exercise  by  plaintiff  of  his  rights  as  a  member 
of  the  corporation,  a  complaint  alleging  that  defendants  acted 
unlawfully,  beyond  the  scope  of  their  authority  as  trustees,  and 
contrary  to  the  constitution,  by-laws,  and  ordinances  of  the  cor- 
poration, in  causing  plaintiff's  name  to  be  stricken  from  the 
church  roll  and  in  denying  to  him  his  rights  as  a  member  of  the 
corporation,  to  which  he  had  always  paid  his  dues  and  contrib- 
uted large  sums  of  money,  and  that  their  acts  were  neither  au- 
thorized nor  assented  to  by  the  corporation,  shows  that  such  acts 
were  the  personal  tort  of  the  defendants;  and  the  corporation  it- 
self, though  a  proper  party  defendant,  is  not  a  necessary  party. 

2.  Upon  the  facts  so  alleged  the  action  does  not  involve  an  interfer- 

ence with  church  faith,  doctrine,  or  discipline,  nor  the  review  of 
any  action  of  the  corporation  through  its  officers,  but  is  based  on 
an  unlawful  interference  with  civil  rights  secured  to  the  plaint- 
iff by  the  constitution  and  by-laws  of  the  corporation,  which 
wrong  the  civil  courts  have  Jurisdiction  to  prevent  or  redress. 

Appeal  from  an  order  of  the  circuit  court  for  Grant 
.  county :  Geoege  Clementson,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  restrain  the  defendants,  trustees 
of  an  incorporated  church  bearing  the  title  of  Evangelische- 
Lutherischen  Friedens  Gemeinde  zu  Platteville,  Wisconsin, 
also  known  and  described  as  Die  Corporation  der  Deutschen 
Evangelische-Lutherischen  Friedens  Kirche  zu  Platteville, 
Wisconsin,  from  interfering  with  the  plaintiff  in  the  exercise 
of  his  rights  of  membership  in  that  corporation  by  virtue  of  a 
resolution  or  order  of  the  defendants  directing  the  secretary 
of  the  corporation  to  strike  his  name  from  the  roll  of  mem- 
bers, and  from  preventing  him  from  taking  part  as  a  member 
of  the  corporation  in  the  meeting  of  the  members,  and  from 
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interfering  with  or  preventing  plaintiff  from  exercising  and 
using  the  rights  and  privileges  belonging  to  him  as  a  member. 
The  complaint  alleges,  among  other  things,  that  the  defend- 
ants were  trustees  of  a  religious  corporation  organized  under 
the  laws  of  the  state  of  Wisconsin ;  that  said  corporation  was 
duly  perfected  as  a  corporation  for  religious  purposes  under 
the  statutes  of  Wisconsin  and  had  existed  for  more  than 
twenty  years  immediately  preceding  the  commencement  of 
this  action,  and  maintained  a  church  and  school  at  the  city  of 
Platteville  in  Grant  county,  Wisconsin ;  that  for  the  conduct- 
ing of  the  business  of  the  corporation  the  articles  of  organiza- 
tion provided  that  a  board  of  trustees  composed  of  six  persons 
should  be  elected,  whose  chairman  should  be  the  permanent 
minister,  who  in  case  of  a  tie  should  cast  the  deciding  vote, 
and  that  two  of  the  trustees  should  be  elected  to  the  office  of 
church  elders ;  that  the  articles  of  organization  also  provided 
that  in  accordance  with  the  laws  of  Wisconsin  the  trustees 
should  hold  office  for  three  years,  and  further  provided  that 
the  organization  should  have  the  right  through  the  trustees  to 
buy  and  to  sell,  to  receive  gifts  and  bequests,  and  to  sue  and 
be  sued,  and  that  religious  services  shall  be  held  in  the  Ger- 
man language  as  long  as  five  members  of  the  organization  de- 
sire it;  that  the  corporation  adopted  certain  by-laws  and  or- 
dinances which  have  been  in  force  for  many  years  and  are 
still  in  force,  under  which  the  temporal  affairs  of  said  cor- 
poration are  administered  and  the  services  in  said  church  are 
conducted,  and  prescribing  the  duties  and  rights  of  members 
and  officers  and  the  methpd  of  admitting  persons  to  member- 
ship in  said  organization  and  the  method  of  suspending  and 
expelling  members  from  said  organization. 

Other  provisions  of  the  by-laws  and  ordinances  are  set  forth 
in  the  complaint 

The  complaint  further  alleges  that  said  church  ordinances 

provide  a  method  of  excluding  members  who  have  failed  to 

observe  the  provisions  of  the  church  ordinances,  but  provide 

^or  a  hearing  before  the  organization  and  the  decision  of  the 
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organization  in  a  meeting  of  the  members ;  that  neither  by  the 
articles  of  organization,  by-laws,  or  ordinances  is  any  other 
method  provided  for  the  excluding  or  expelling  of  a  member 
from  said  organization  or  corporation;  and  that  neither  the 
articles  of  organization,  by-laws,  oi*  ordinances  of  said  corpora- 
tion give  to  or  confer  upon  the  board  of  directors  or  any  offi- 
cer or  member  thereof,  or  any  other  person,  or  any  board  or 
committee,  power  or  authority  to  exclude  a  member  or  to 
strike  his  name  from  the  list  of  members,  or  to  exclude  a 
member  of  said  corporation  from  any  right,  privilege,  or  pre- 
rogative which  such  membership  confers  or  secures. 

It  is  further  alleged  in  the  complaint  that  exclusion  or  ex- 
pulsion of  a  member  of  said  corporation  under  the  by-laws 
and  ordinances  deprives  him  of  all  rights  and  privileges  as  a 
member  of  said  corporation  and  deprives  him  and  his  family 
of  the  right  to  participate  in  the  ceremonies  and  services  of 
said  church,  and  among  other  privileges  deprives  him  of  the 
right  to  send  his  children  to  the  school  conducted  by  said  or- 
ganization, and  of  the  privilege  of  burial  from  the  church  of 
said  organization,  and  from  the  right  to  receive  spiritual 
services  of  the  resident  pastor  of  the  church,  and  from  obtain- 
ing the  services  of  said  pastor  in  cases  of  baptism,  confirma- 
tion, communion,  marriage,  sickness,  and  death;  that  during 
all  the  years  of  its  existence  said  organization  has  been  and  is 
an  independent  organization  and  church,  not  subject  to  or 
subordinate  to  any  other  church  or  religious  body;  that  for 
several  years  immediately  preceding  the  commencement  of 
this  action  plaintiff  has  been  a  member  of  said  organization 
in  good  standing  and  has  contributed  a  considerable  sum  of 
money  for  the  support  of  said  corporation ;  that  on  the  5th  day 
of  July,  1914,  the  defendants,  trustees  of  said  corporation, 
without  cause  and  imlawfully,  caused  and  directed  the  secre- 
tary of  said  board  of  trustees  to  strike  the  name  of  this  plaint- 
iff from  the  roll  of  members  of  said  corporation,  and  said  sec- 
retary did  strike  plaintiff's  name  from  the  roll  of  members, 
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and  said  trustees  have  ever  since  refused  to  restore  his  name 
to  the  roll  of  members  and  refuse  to  permit  plaintiff  to  exer- 
cise the  rights  and  privileges  of  a  member  of  said  corporation, 
as  a  result  of  which  plaintiff  has  been  and  is  deprived  of  all 
rights  and  privileges  as  a  member ;  that  plaintiff's  name  was 
stricken  from  the  rolls  without  notice  and  without  his  knowl- 
edge or  consent,  and  that  said  acts  of  defendants  were  not 
done  in  pursuance  of  any  action  or  order  of  the  members  of 
said  corporation,  and  were  contrary  to  the  articles  of  organiza- 
tion of  said  corporation  and  not  authorized  by  any  provision 
of  the  by-laws  or  ordinances. 

The  prayer  is  that  the  defendants  be  restrained  and  en- 
joined from  excluding  or  attempting  to  exclude  the  plaintiff's 
name  from  the  roll  of  members  of  said  corporatior^,  and  from 
preventing  plaintiff  from  taking  part  as  a  member  in  the 
meetings,  and  from  interfering  with  or  preventing  plaintiff 
from  exercising  the  rights  which  lawfully  belong  to  him  as  a 
member,  and  for  general  relief. 

The  defendants  demurred  to  the  complaint  on  the  grounds : 

(1)  want  of  facts  sufficient  to  constitute  a  cause  of  action; 

(2)  that  the  court  had  no  jurisdiction  of  the  person  of  the  de- 
fendants; (3)  the  court  had  no  jurisdiction  of  the  subject  of 
the  action;  (4)  defect  of  parties  by  reason  of  omission  of  the 
corporation  as  a  defendant. 

The  demurrer  was  overruled  with  leave  to  answer  upon 
payment  of  $10  terms.  From  the  order  overruling  the  de- 
murrer this  appeal  was  taken. 

For  the  appellants  there  were  briefs  by  Kopp  &  Brunck- 
liorst,  and  oral  argument  by  L.  A.  Brunchhorst  and  A.  W. 
Kopp.  To  the  point  that  membership  in  a  church  involves 
no  civil  or  property  right  which  will  give  the  civil  courts 
jurisdiction  to  review  the  action  of  the  church  authorities, 
they  cited  Hatfield  v.  DeLong,  156  Ind.  207,  59  N.  E.  483, 
51  L.  R.  A.  751;  Waller  v.  Howell,  20  Misc.  236,  45  K  Y. 
Supp.  790;  Pirike  v.  Bomhold,  8  Ont.  L.  Rep.  575;  Sale  v. 
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First  Regular  Baptist  Church,  62  Iowa,  26,  17  N.  W.  143; 
also  cases  (<ited  in  notes  to  36  L.  R.  A.  n.  s.  947 
J.  W.  Murphy,  for  the  respondent. 

Kbewin,  J.  The  defendants  are  trustees  of  a  corporation 
organized  under  the  laws  of  the  state  of  Wisconsin.  The 
corporation  was  a  proper  party  defendant  in  the  instant  suit, 
but  under  the  allegations  of  the  complaint  it  was  not  a  neces- 
sary party. 

The  allegations  of  the  complaint  negative  the  idea  that  the 
defendants  were  acting  within  the  scope  of  their  authority  as 
trustees  when  they  struck  plaintifPs  name  from  the  church 
roll  and  denied  him  his  rights  and  privileges  as  a  member  of 
the  corporation.  The  complaint  shows  that  the  acts  of  the 
defendants  were  neither  authorized  nor  assented  to  by  the 
corporation,  but  were  without  authority  and  contrary  to  the 
constitution,  by-laws,  and  ordinances  of  the  corporation. 
Under  such  circumstances  the  acts  of  the  trustees  were  their 
wrong,  their  personal  tort,  and  not  the  wrong  or  tort  of  the 
corporation. 

The  allegations  of  the  complaint  show  that  the  plaintiff  has 
never  been  excluded  from  the  corporation,  and  that  all  the 
acts  and  doings  of  the  defendants  in  striking  his  name  from 
the  roll  and  denying  him  his  rights  and  privileges  as  a  mem- 
ber of  the  corporation  are  without  authority  and  unlawful; 
that  the  corporation  never  authorized,  ratified,  or  assented  to 
the  acts  of  the  defendants ;  that  plaintiff  is  still  a  member  of 
said  corporation  in  good  standing ;  that  plaintiff  has  contrib- 
uted large  amounts  of  money  to  said  corporation  and  has  al- 
ways paid  his  dues;  that  since  defendants  struck  plaintiff's 
name  from  the  roll  of  members  of  the  corporation  they  have 
refused  and  still  refuse  to  permit  plaintiff  to  exercise  the 
rights  or  privileges  of  a  member  of  the  corporation,  and  re- 
fuse to  permit  him  to  take  part  as  a  member  in  meetings  of 
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the  members  of  the  corporation  and  threaten  to  refuse  to 
recognize  him  as  such  member  in  the  future. 

It  is  contended  by  appellants  that  the  court  has  no  jurisdic- 
tion of  the  person  or  subject  matter  and  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Under  this  head  it  is  insisted  that  the  case  made  involves 
matter  of  church  doctrine  and  discipline  and  is  beyond  the 
jurisdiction  of  civil  courts.  The  rule  contended  for  by  ap- 
pellants and  to  which  many  authorities  are  cited,  is  stated  in 
24  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  348,  thus: 

"The  ecclesiastical  courts  have  exclusive  jurisdiction  in 
matters  of  church  government,  church  organization,  religious 
tenets,  the  laws  of  religious  adjudications,  and  all  other  mat- 
ter pertaining  solely  to  the  church  as  such :  with  these  the 
civil  courts  cannot  interfere.  The  jurisdiction  of  the  civil 
courts  to  interfere  with  ecclesiastical  controversies  is  limited 
to  those  cases  in  which  the  rights  of  property  or  civil  rights 
are  involved.'^ 

The  cases  cited  by  appellants'  counsel  do  not  reach  the  in- 
stant case.  Here  it  is  not  a  question  of  attempted  interfer- 
ence with  church  faith,  doctrine,  or  discipline,  nor  review  of 
any  action  of  the  corporation  through  its  officers.  Under 
the  dilations  of  the  complaint  the  civil  rights  of  the  plaint- 
iff secured  to  him  by  the  constitution  and  by-laws  of  the  cor- 
poration have  been  unlawfully  interfered  with  to  his  injury 
by  the  defendants. 

The  civil  courts  have  jurisdiction  to  redress  such  wrongs, 
even  though  done  by  the  corporation.  West  Koshkonong 
Cong.  V.  Otiesen,  80  Wis.  62,  49  N.  W.  24;  State  ex  rel. 
Cuppel  V.  Milwaukee  Chamber  of  Commerce,  47  Wis.  670,  3 
N.  W.  760;  HelUtem  v.  Katzer,  103  Wis.  391,  79  N.  W. 
429;  Marien  v.  Evangelical  Creed  Cong.  132  Wis.  650,  113 
N.  W.  66;  State  ex  rel.  Weingart  v.  Board,  etc.  144  Wis.  516, 
129N.W,630, 
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In  the  instant  case,  however,  no  claim  is  made  against  the 
corporation.  The  allegations  of  the  complaint  are  to  the  ef- 
fect that  the  acts  of  the  defendants  were  not  the  acts  of  the 
corporation,  but  the  unauthorized  and  unlawful  acta  of  the 
defendants,  and  were  null  and  void.  We  are  convinced  that 
the  complaint  states  a  good  cause  of  action  against  the  de- 
fendants and  that  the  corporation  is  not  a  necessary  party  de- 
fendant. 

By  the  Court. — The  order  is  aflSrmed. 


Klab  Piqxtbtt  Mining  Company,  Appellant,  vs.  Town  of 
Platteville,  Respondent 

April  12— May  2, 1916. 

Klar  Fiquett  If.  Co.  v.  Platteville,  post,  p.  216,  followed. 

Appeal  from  an  order  of  the  circuit  court  for  Grant 
county :  Gbobge  Clementson,  Circuit  Judge.     Affirmed. 

J.  W.  Murphy,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Kopp  &  Brunch- 
horst,  and  oral  argument  by  A.  W.  Kopp. 

ViNJE,  J.  This  is  an  action  to  recover  an  alleged  excess 
of  income  tax  paid  for  the  year  1911.  Except  as  to  dates  and 
amounts  it  is  identical  with  the  case  following  and  is  ruled 
by  it. 

By  the  Court. — Order  aflSrmed. 
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Klab  Piquett  Mining  Company,  Appellant,  vs.  Town  of 
Platteville,  Respondent 

ApHl  IB—May  2, 1916. 

Taxation  of  incomes:  Leasee  of  mine  paying  royalty:  Deduction  for 
ore  depletion. 

In  making  a  return  for  income  taxation  the  lessee  of  a  mine  on  a 
royalty  basis  is  not  entitled  to  make  any  deduction  for  ore  de- 
pletion in  addition  to  the  sum  paid  as  royalty.  EiVen  if  the  lease 
or  right  to  mine  is  perpetual  it  is  not,  for  purposes  of  income 
taxation,  equivalent  to  ownership. 

Appeal  from  an  order  of  the  circuit  court  for  Grant 
county:  George  Clembntson,  Circuit  Judge.     Affirmed. 

Action  brought  under  sec.  1164,  Stats.  1913,  as  amended 
by  cL  478  of  the  Laws  of  1913. 

Plaintiff,  a  mining  corporation  operating  under  a  lease, 
made  its  income  return  for  the  year  1912  showing  a  gross  in- 
come of  $148,665.42.  Among  other  deductions  it  claimed 
$65,000  for  depreciation  on  ore  body.  The  state  tax  commis- 
sion changed  such  amount  from  $65,000  to  nothing  and  as- 
sessed an  income  tax  of  $3,861.74  more  than  the  return  of 
plaintiff  showed  the  tax  to  be.  The  excess  was  paid  under 
protest,  a  claim  filed  with  the  town  which  was  disallowed,  and 
Ais  action  was  brought  to  recover  the  alleged  illegal  tax. 
These  and  other  facts  appearing  by  the  complaint,  the  defend- 
ant demurred  on  the  ground  that  the  complaint  failed  to  state 
a  cause  of  action.  The  demurrer  was  sustained  and  plaintiff  . 
appealed. 

/.  W.  Murphy,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Kopp  &  BruncJc- 
i^orat,  and  oral  argument  by  A.  W.  Kopp. 

/^IWJE,  J.     The  record  shows  that  $16,173.58  for  royal- 
^^^)  $5,000  for  depreciation  on  equipment  or  plant,  in  addi- 
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tion  to  the  customary  deductions,  were  claimed  and  allowed. 
The  claim  of  $65,000  depreciation  on  ore  body  was  made 
solely  on  account  of  the  depreciation  of  the  mine  by  reason 
of  the  diminished  quantity  of  ore  in  it  after  the  mining  oper- 
ations of  the  year.  The  complaint  is  silent  as  to  the  duration 
and  terms  of  the  lease.  It  appears  from  the  return,  however, 
that  a  royalty  was  paid,  presumably  so  much  per  ton.  It 
may  be  assumed  that  plaintiff's  right  to  mine,  barring 
breaches  of  the  lease,  is  perpetual,  or  endures  as  long  as  there 
is  merchantable  ore  which  it  pays  to  mine.  So  the  appeal 
presents  the  question  whether  the  lessee  of  a  mine  paying  a 
royalty  is  entitled  to  deduct  for  ore  depreciation  in  addition 
to  the  sum  paid  as  royalty. 

Plaintiff  argues  that  its  interest  in  the  lease  is  equivalent 
to  ownership  and  that  owners  of  mines  are  entitled  to  a  deduc- 
tion for  ore  depreciation,  citing  U,  8.  v.  Nipissing  M.  Co.  202 
Fed.  803,  and  Von  Baumbach  v.  Sargent  L.  Co.  219  Fed.  31. 
The  first  case  sustains  the  proposition  to  which  it  is  cited. 
The  last  is  clearly  not  in  point,  for  the  defendant  company 
was  a  holding  company  organized  for  the  purpose  of  collect- 
ing claims,  turning  the  property  into  cash,  and  distributing 
the  moneys  so  obtained  among  its  stockholders.  It  engaged 
in  no  mining,  trading,  or  other  like  business.  The  defendant 
relies  upon  Van  Dyke  v.  Milwaukee,  159  Wis.  460,  150  N. 
W.  509 ;  Stratton's  Independence  v.  Howbert,  231  U.  S.  399, 
413,  34  Sup.  Ct.  136;  Alianza  Co.  v.  Bell  [1904]  2KB. 
666 ;  Coltness  I.  Co.  v.  Black,  L.  R  6  App.  Cas.  315 ;  Comm. 
V.  Penn  0.  C.  Co.  62  Pa.  St  241;  and  Comm.  v.  Ocean  0. 
Co.  59  Pa.  St.  61. 

The  complaint  does  not  set  out  the  lease  with  sufficient  ful- 
ness to  warrant  any  expression  of  opinion  as  to  the  soundness 
of  plaintiff's  claim  based  upon  rights  equivalent  to  ownership. 
Nor  is  it  necessary  to  express  any  opinion  upon  it  so  far  as 
the  merits  of  this  case  are  concerned.  !p)or,  however  equiva- 
lent to  ownership  its  leasehold  interest  is  for  general  purposes. 


Digitized  by 


Google 


2]  JANUARY  TERM,  1916.  217 

Klar  Plquett  Mining  Co.  v.  PlatteviUe,  163  Wis.  215. 

it  is  not  equivalent  to  ownership  for  purposes  of  income  taxa- 
tion.   A  mining  company  operating  under  a  lease  pays  a  cer- 
tain sum  for  every  ton  taten  out,  whether  such  sum  is  stipu- 
lated in  the  lease  or  not     If  it  is  stipulated,  then  it  is  or 
amounts  to  a  royalty  of  so  much  per  ton.     If  the  lease  pro- 
vides for  a  gross  sum  for  a  given  time,  the  amount  per  ton  is 
easily  ascertainable  by  dividing  such  sum  by  the  number  of 
tons  taken  out  in  the  specified  time.     In  other  words,  the 
lessee  of  a  mine  pays  so  much  per  unit  of  measurement  for 
ore  taken  out  of  the  mine,  which  amount  is  always  ascertain- 
able at  the  end  of  the  period  fixed  upon  in  the  lease.     In  the 
case  of  a  gross  sum  paid  in  advance  for  a  perpetual  lease  there 
mi^t  be  considerable  diflSculty  in  determining  the  annual 
amount  that  should  be  allowed  for  ore  mined.     But  we  have 
not  such  a  case  before  us.     In  the  present  case  a  specific  sum 
was  paid  as  royalty  for  the  year  and  such  sum  was  deducted 
from  the  gross  proceeds  of  the  business.     By  such  deduction 
plaintiff  was  allowed  the  cost  of  the  ore  mined  by  it.     The 
allowance  of  such  cost  is  all  the  deduction  it  is  entitled  to  in 
respect  to  ora     The  mining  of  ore  is  equivalent  to  a  manufac- 
turing process  in  which  the  ore  in  place  constitutes  raw  ma- 
terial used.     Stratton's  Independence  v.  Howbert,  231  XJ.  S. 
399,  34  Sup.  Ct.  136.     There  is  no  more  reason  for  allowing 
a  lessee  of  a  mine  upon  a  royalty  basis  any  deduction  for  de- 
pletion of  ore  in  addition  to  the  royalty  paid  than  there  would 
be  to  allow  a  manufacturer  of  lumber  who  has  the  right  to 
cut  and  remove  all  the  timber  upon  a  certain  section  of  land 
.  at  so  much  per  thousand  feet  a  deduction,  in  addition  to  the 
price  per  thousand  paid,  for  depletion  of  timber  after  one 
year's  cut.     Each  has  a  right  to  take  all  there  is  at  a  certain 
price  per  unit  of  measurement!     Each  is  engaged  in  a  manu- 
facturing process  using  raw  material.     Each  is  entitled  to  de- 
duct the  cost  of  such  material  used  as  a  part  of  the  cost  of  the 
manufacturing   process.     The   fact   that   an   unascertained 
quantity  is  bought  does  not  entitle  them  to  a  deduction  for  de- 
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pletion  any  more  than  when  a  specified  quantity  is  bought 
Neither  does  the  fact  that  ore  is  taken  from  under  the  surface 
of  the  earth  change  the  situation.  There  would  be  just 
as  much  reason  to  claim  a  depletion  for  ore,  in  addition  to 
cost,  in  the  case  of  a  manufacturing  concern  that  has  pur- 
chased a  dump  pile  of  a  thousand  tons  at  so  much  per  ton,  and 
has  used  but  half  of  it  during  the  tax  year.  It  can  claim 
with  just  as  much  truth  that  there  is  one  ton  less  of  ore  in  the 
pile  after  one  ton  is  taken  away  as  can  the  lessee  of  a  mine 
that  the  quantity  of  ore  therein  is  depleted  one  ton  for  every 
ton  taken  out.  Both  are  correct  as  to  the  fact  of  depletion* 
But  they  are  not  damaged  by  the  depletion  beyond  the  price 
paid,  any  more  than  a  miller  is  damaged  by  the  depletion  of 
wheat  in  his  bin  caused  by  his  grinding  it  into  flour.  The 
price  paid  by  the  lessee  of  a  mine  for  ore  taken  out  measures 
the  cost  of  the  raw  material  to  him  in  the  form  in  which  he 
takes  it.  To  this,  of  course,  must  be  added  the  cost  of  mining 
and  marketing,  including  depreciation  to  plant  and  other 
proper  expense  connected  with  the  business,  to  arrive  at  the 
total  cost  thereof.  When  such  total  cost  has  been  allowed 
him  he  has  been  allowed  all  the  cost  he  has  incurred. 

The  claim  that  he  is  entitled  to  the  benefit  of  an  advan- 
tageous purchase  and  should  be  allowed  as  cost  the  reasonable 
value  of  the  material  used  instead  of  its  purchase  price,  if  car- 
ried out  to  its  logical  consequences  would  deprive  business  of 
its  chief  element  of  profit ;  make  the  income  tax  law  unwork- 
able, and  leave  but  the  dregs  of  an  income  tax  from  business 
enterprises.  The  trial  court  properly  sustained  the  demurrer 
to  the  complaint. 

By  the  Court — Order  aflSrmed. 
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Johns  and  another,  Appellants,  vs.  City  of  Pj.attbvillb, 
Respondent 

ApHl  13— May  2, 1916. 

Municipal  corporations:  Sewerage  system:  Nuisance:  Fouling  oj  wa- 
tercourse: Rights  of  riparian  owners, 

1.  Legislative  authority  to  install  a  sewerage  system  gives  a  city  no 

right  to  create  or  maintain  a  nuisance,  whether  such  nuisance 
results  from  negligence  or  from  the  plan  adopted. 

2.  A  city  has  no  right  to  discharge  sewage  into  a  watercourse  in  such 

a  way  as  to  infringe  upon  the  rights  of  riparian  owners  to  the 
natural  flow  of  water  substantially  unimpaired  in  volume  and 
purity. 

3.  Findings  by  the  trial  court  in  this  case,  to  the  effect  that  the  de- 

fendant city  properly  treated  and  purified  its  sewage  in  septic 
tanks  and  that  the  effluent  did  not  render  the  waters  of  the  creek 
in  question,  which  flowed  over  plaintiffs'  land,  foul,  contami- 
nated, impure,  or  unfit  to  be  drunk  by  domestic  animals,  and 
hence  that  there  was  no  nuisance,  are  held  to  be  contrary  to  the 
great  preponderance  of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county :  Oeobob  Clementson,  Circuit  Judge.     Reversed. 

Action  for  damages  to  enjoin  the  maintenance  of  a  nui- 
sance. The  facts  are:  The  defendant  city  disposes  of  its  sew- 
age by  treating  the  same  in  septic  tanks.  Tank  number  one 
ia  located  some  distance  from  plaintiffs'  land,  and  the  water 
discharged  from  the  tank,  referred  to  as  the  effluent,  is  con- 
ducted through  a  pipe  to  a  point  on  the  public  highway  near 
plaintiffs'  property  and  there  discharged  into  Rountree 
branch,  a  small  creek  which  flows  southerly  from  the  place  of 
discharge  over  the  plaintiffs'  land.  Plaintiffs  claim  that  the 
discharge  from  the  tank  renders  the  waters  of  the  stream  foul, 
contaminated,  impure,  poisonous,  not  fit  for  domestic  use  or 
to  be  drunk  by  animals  of  any  kind ;  that  the  deposit  from  the 
tank  gives  rise  to  noxious,  unwholesome,  poisonous  smells  and 
stenches,  causing  great  annoyance  and  discomfort  to  plaintiffs 
and  their  families.     Plaintiffs  ask  that  the  discharge  of  sew- 
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age  in  the  manner  alleged  be  declared  to  be  a  public  nuisance 
and  that  it  be  declared  to  be  a  private  nuisance  and  for  dam- 
ages and  that  the  nuisance  may  be  abated.  The  answer  of 
the  defendant  city  denies  the  principal  allegations  of  plaint- 
iffs' complaint,  alleges  that  the  effluent  is  not  impure  and  that 
the  stream  is  not  contaminated  and  that  no  nuisance  exists. 
The  cause  was  tried  before  the  court  without  a  jury,  and  the 
court  found  upon  all  the  issues  in  favor  of  the  defendant  and 
gave  judgment  directing  that  plaintiffs'  complaint  be  dis- 
missed, and  from  the  judgment  so  entered  plaintiffs  appeaL 

Calvert  Spensley,  for  the  appellants. 

jB.  a.  Ooodell,  attorney,  and  J.  W.  Murphy,  of  counsel,  for 
the  respondent 

RosENBERRY,  J.  The  sole  question  presented  by  this  ap- 
peal is  whether  or  not  the  evidence  sustains  the  findings  of  the 
trial  court.  The  law  upon  the  right  of  a  municipality  to  dis- 
charge sewage  into  a  watercourse  to  the  detriment  of  the  lower 
riparian  owner  is  fully  stated  in  the  case  of  Winchell  v.  Wavr 
Jcesha,  110  Wis.  101, 108,  85  N.  W.  668,  where  the  court  said: 

"The  right  of  the  riparian  owner  to  the  natural  flow  of 
water  substantially  unimpaired  in  volume  and  purity  is  one 
of  great  value,  and  which  the  law  nowhere  has  more  persist- 
ently recognized  and  jealously  protected  than  in  Wisconsin. 
Not  alone  the  strictly  private  right,  but  important  public  in- 
terests, would  be  seriously  jeopardized  by  promiscuous  pollu- 
tion of  our  streams  and  lakes.  Considerations  of  aesthetic  at- 
tractiveness, industrial  utility,  and  public  health  and  comfort 
are  involved.  .  .  .  The  great  weight  of  authority,  American 
and  English,  supports  the  view  that  legislative  authority  to 
install  a  sewer  system  carries  no  implication  of  authority  to 
create  or  maintain  a  nuisance,  and  that  it  matters  not  whether 
such  nuisance  results  from  negligence  or  from  the  plan 
adopted.  If  such  nuisance  be  created,  the  same  remedies 
may  be  invoked  as  if  the  proprietor  were  an  individual." 

The  court  found  that  the  system  adopted  by  the  defendant 
city  for  the  disposition  of  its  sewage  was  one  properly  adapted 
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to  that  purpose;  that  it  was  properly  designed  and  constructed 
and  was  adequate  to  take  care  of  and  purify  the  sewage  pass- 
ing through  the  sewer  pipes  of  the  sewerage  district  connected 
with  the  tank  in  question ;  and  the  court  further  found  that 
the  tank  in  question  properly  digested  and  rendered  harmless 
the  sewage;  that  the  defendant  had  not  during  the  time  com- 
plained of  permitted  any  imperfectly  digested  sewage  to  pass 
through  the  pipe;  that  no  sewage  had  impregnated  the  air 
over  and  upon  plaintiffs'  land  or  upon  the  lands  in  the  vicin- 
ity thereof  with  unwholesome,  injurious,  or  poisonous  smells 
or  fumes,  and  that  the  sewage  was  properly  purified ;  that  no 
material  or  substantial  part  of  the  sewage  passed  into  the  wa- 
ters of  the  branch  in  question  so  as  to  render  such  water  foul, 
contaminated,  impure,  or  unfit  to  be  drunk  by  domestic  ani- 
mals. From  the  findings  of  the  court  there  followed  the 
necessary  conclusion  that  no  nuisance  existed. 

From  the  testimony  it  appears  that  the  tank  in  question  was 
constructed  in  1907  easterly  from  the  point  where  it  is  now 
discharged  into  Rountree  branch  several  hundred  feet;  that 
at  the  time  of  its  erection  a  pipe  extended  from  the  tank  di- 
rectly into  Rountree  branch;  that  in  the  year  1911  one  Caro- 
line Stender,  an  upper  riparian  owner,  complained  of  the  con- 
dition of  the  stream  and  brought  suit  against  the  defendant 
city  asking  to  have  the  tank  declared  a  nuisance  both  as  to 
herself  and  as  to  the  public.  This  suit  was  settled  by  an 
agreement  under  which  the  city  paid  a  sum  of  money  and 
constructed  a  pipe  across  the  lands  of  Caroline  Stender  and 
several  hundred  feet  down  stream  to  the  point  where  the  ef- 
fluent is  now  discharged. 

It  further  appears  from  the  testimony  of  Mr.  Tully,  an  ex- 
pert, that  the  sewage  is  treated  solely  by  the  action  of  bac- 
teria. The  sewage  is  first  discharged  into  the  septic  tank, 
^here  it  is  attacked  by  a  specific  type  of  bacteria  which  causes 
its  liquefaction.  The  bacteria  grow  and  cultivate  without 
<^gen,  and  in  their  endeavor  to  obtain  energy  for  their  activi- 
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ties  they  decompose  the  sludge  or  solid  matter  which  is  on  the 
bottom  of  the  tank  and  liquefy  it  into  decomposition  products, 
one  of  the  characteristics  of  the  products  being  their  solubil- 
ity, so  that  the  entire  sewage  matter  coming  into  the  tank  is 
discharged  into  the  stream,  with  the  exception  of  a  compara- 
tively small  amount,  of  solid  matter  which  is  insoluble  and 
which  is  deposited  n^ainly  upon  the  floor  of  the  tank  and 
hauled  away  from  time  to  time.  If,  however,  the  quantity 
of  sewage  is  too  large  or  the  contents  of  the  tank  are  stirred 
up,  a  certain  amount  of  undigested  sludge  or  solid  matter  will 
be  carried  off;  that  "it  is  inevitable  that  some  finely  divided 
suspended  material  must  be  discharged  from  every  septic  tank 
which  is  properly  working."  The  main  question  litigated 
upon  the  trial  was  whether  or  not  there  was  such  a  quantity 
of  this  undigested  sewage  discharged  into  Rountree  branch 
and  carried  thence  upon  the  lands  of  plaintiffs  as  would  con- 
stitute a  nuisance.  The  testimony  of  the  plaintiffs'  witnesses 
was  to  the  effect  that  the  water  discharged  from  the  pipe  near 
the  bridge  was  dark,  looked  black,  smelled  very  bad,  was 
stringy  and  dirty,  and  was  unfit  for  domestic  animals  to 
drink ;  that  the  smell  from  the  tank  was  offensive,  the  water 
was  thick,  and  that  it  was  so  offensive  at  one  time  that  men 
washing  slag  in  the  stream  about  100  feet  below  were  sick  to 
their  stomachs  and  could  not  eat,  they  were  unable  to  stand 
the  smell  until  cooler  weather ;  that  persons  passing  over  the 
bridge  noticed  the  odor,  and  that  it  was  very  bad  excepting  in 
wintertime  or  cool  weather.  The  road  overseer  testified  that 
he  had  observed  the  discharge  from  the  pipe ;  that  it  was  dark, 
slimy  and  offensive,  and  was  discolored;  that  in  1913,  while 
working  on  the  bridge,  s(  rail  was  dropped  into  the  water  and 
when  removed  one  could  hardly  touch  it,  that  it  smelled  and 
the  hands  and  clothing  smelled  after  coming  in  contact  with 
it.  Another  witness  testified  that  he  got  some  water  out  of 
the  creek  to  throw  over  his  hogs ;  that  from  the  half  pail  of 
water  he  got  he  could  smell  it  all  the  way  to  town ;  that  the 
odors  were  very  offensive  in  warm  weather.     Without  further 
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reviewing  the  evidence,  plaintiffs'  witnesses  testified  very 
fully  to  the  facts  stated. 

The  defendant  produced  two  witnesses  who  own  land  ad- 
joining the  stream  below  the  Johns  lands.  These  witnesses 
t^tified  that  they  had  no  trouble  upon  their  premises;  that 
there  was  no  odor,  and  that  they  had  not  noticed  that  the 
water  was  contaminated.  It  appeared,  however,  that  before 
the  stream  reached  their  premises  its  volume  was  nearly 
doubled  by  water  flowing  from  a  spring.  The  third  witness 
produced  for  the  defendant  testified  as  to  the  amount  of  dam- 
Ages,  but  did  not  deny  the  testimony  offered  on  behalf  of  the 
plaintiffs  as  to  the  character  of  the  discharge  below  the  mouth 
■of  the  pipe,  except  to  say  that  he  had  never  noticed  any  smell 
from  the  Rountree  branch  on  the  Johns  or  Carthew  lands. 

The  trial  court  apparently  adopted  the  findings  of  Mr. 
Tully,  the  expert,  in  toto,  giving  little  or  no  weight  or  effect 
1o  the  testimony  of  the  plaintiffs'  witnesses.  We  have  care- 
fully examined  the  evidence  given  by  Mr.  Tully,  and  from 
«uch  examination  we  are  of  the  opinion  that  it  does  not  in  any 
material  aspect  of  the  case  contradict  the  testimony  of  plaint- 
iffs^ witnesses,  and,  unless  it  does  so,  their  testimony  stands 
practically  uncontradicted  in  the  case.  Mr.  Tnlly  was  a  fair, 
frank  witness.  He  examined  the  stream  on  two  different  oc- 
■casions,  once  between  the  9th  and  the  14:th  of  October,  1914, 
And  the  second  time  in  the  month  of  November,  1914,  at  or 
shortly  before  the  time  of  the  trial.  He  does  not  say  or  pre- 
tend to  say  what  the  condition  of  the  stream  was  during  the 
summer  months,  and  bases  his  conclusions  entirely  upon  a 
bacteriological  examination  of  the  effluent  and  the  iX^ater 
found  in  the  stream  upon  the  occasion  of  iis  visits  to  the 
stream  at  the  times  stated.  He  testified  that  it  is  practically 
impossible  to  have  a  septic  tank  and  thus  to  purify  sewage 
without  having  a  stream  somewhat  polluted  where  the  septic 
tank  enters  into  it;  by  pollution,  meaning  bacterial  pollution. 
He  was  asked  this  question:  "From  what  you  have  deter- 
mined of  the  character  of  the  water,  was  it  water  that  cattle 
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could  drink,  as  it  ran  through  Mr.  Johns's  land,  without  in- 
jury ?"  And  he  answered :  "I  should  not  think  that  a  more 
or  less  continuous  use  of  the  water  for  the  purpose  of  water- 
ing cattle  would  be  specifically  injurious.'^  He  further 
stated  that  he  would  object  to  the  use  of  milk  from  such  cattle 
unless  he  knew  that  the  teats  and  bags  of  the  animals  had  been 
thoroughly  cleaned ;  that  the  use  of  any  stream  which  is  pol- 
luted to  any  considerable  degree  is  to  be  deprecated  for  the 
use  of  cattle. 

From  Mr.  Tull/s  testimony  it  appears  that  the  discharge 
of  sewage  into  a  stream  may  result  in  the  production  of  a  nui- 
sance principally  in  three  ways ;  these  may  appear  separately 
or  may  be  in  combination:  (1)  The  mingling  of  undigested 
sewage  with  the  waters  of  the  stream;  (2)  {he  deposit  of  un- 
digested sewage  on  the  bed  and  banks  of  the  stream;  (3)  bac- 
terial pollution. 

In  order  to  properly  dispose  of  the  sewage  it  appears  that 
two  factors  must  combine.  There  must  be  a  septic  tank 
of  sufficient  capacity  to  permit  the  completion  of  the  bacterio- 
logical process  before  the  sewage  effluent  passes  over  the  weir 
of  the  tank  and  into  the  discharge  pipe ;  and  second,  the  proc- 
ess must  be  properly  carried  on,  that  is,  the  tank  must  not  be 
overloaded,  the  tank  contents  must  not  be  stirred  up.  It  fur- 
ther appeared  that,  in  addition  to  the  methods  provided  for 
the  discharge  of  the  sewage  from  one  compartment  to  another 
in  the  tank,  holes  had  been  cut  leading  from  one  compartment 
to  another  so  that  more  sewage  could  be  passed  through  the 
tank  and  its  capacity  thereby  increased.  The  conditions  de- 
scribed by  plaintiffs'  witnesses  may  be  the  result  of  crowding 
the  tank  beyond  its  capacity ;  may  be  due  to  the  fact  that  the 
holes  cut  leading  from  one  compartment  to  another  permit  the 
passage  of  undigested  matter. 

Mr.  Tully  testified  very  fully  as  to  the  results  of  the  ex- 
amination made  by  him  from  the  samples  of  water  taken. 
But  from  this  testimony  it  appears  that  they  were  satisfac- 
tory from  a  bacteriological  standpoint  as  of  the  date  when  the 
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samples  were  taken.  There  is  not  a  syllable  of  testimony  in 
the  case  to  show  that  the  effluent  was  in  the  same  condition  at 
the  times  referred  to  by  plaintiffs'  witnesses  as  at  the  time  of 
the  taking  of  the  samples.  Mr.  TuUy  testified  that  at  the 
time  of  his  inspection  there  were  no  deposits  of  objectionable 
character  on  the  bed  or  banks  of  the  stream.  There  was  no 
testimony  offered  by  the  defendant  tending  to  show  a  regu- 
larity of  sewage  flow.  Mr.  Tully  based  his  observations  in 
that  respect  wholly  upon  an  estimate.  There  was  testimony 
on  the  part  of  the  plaintiffs  tending  to  show  that  a  very  much 
larger  amount  of  waier  was  used  during  the  warm  summer 
months  than  at  other  times.  While  there  is  some  testimony 
on  the  part  of  the  plaintiffs  tending  to  show  that  the  condi- 
tion was  bad  continuously,  it  is  undisputed  that  it  was  much 
worse  in  the  summer  months  than  at  other  times.  It  seems 
remarkable,  if  the  fact  is  as  claimed  by  the  defendant  that  no 
nuisance  exists,  that  no  witnesses  were  produced  by  the  de- 
fendant to  prove  the  actual  state  of  the  stream  at  the  times 
especially  complained  of;  instead  of  relying  entirely  upon  a 
scientific  examination  of  samples  taken  in  the  months  of  Oc- 
tober and  November,  to  establish  by  inference  the  condition 
of  the  stream  some  months  and  years  prior  thereto. 

Giving  to  the  testimony  of  Mr.  Tully  all  the  force  and  ef- 
fect that  can  fairly  be  claimed  for  it,  it  does  not  fairly  contra- 
dict the  testimony  of  plaintiffs'  witnesses,  for  the  testimony 
of  both  may  be  entirely  true.  Assuming  the  testimony  of 
plaintiffs'  witnesses  to  be  true,  as  we  are  bound  to  do,  it  being 
practically  uncontradicted  in  the  case,  the  findings  of  the  trial 
court  are  paanifestly  against  the  great  preponderance  of  the 
evidence  and  the  plaintiffs  are  entitled  to  the  relief  prayed 
for  in  the  complaint 

By  the  Court. — Judgment  reversed,  alid  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion,  the 
cucuit  court  to  assess  damages  upon  this  record  or  take  fur- 
ther testimony  upon  that  point,  as  it  may  determine. 
Vol.  163  — 15 
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Cabthew,  Appellant,  vs.  City  of  Pi;atteville,  Eespondent 

April  IS— May  2, 1916, 

Johns  V,  Platteville,  ante,  p.  219,  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county :  George  Clementson,  Circuit  Judge.     Reversed. 

Calvert  Spensley,  for  the  appellant. 

JB.  A.  Ooodellj  attorney,  and  /.  W.  Murphy,  of  counsel,  for 
the  respondent 

Rqsenberry,  J.  The  issues  in  this  case  are  the  same  as 
those  in  the  case  of  Johns  v.  PlattevUle,  ante,  p.  219,  157  N. 
W.  761,  and  this  case  is  controlled  by  the  decision  in  that 
case,  and  the  mandate  will  therefore  be  the  same. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  in  accordance  with  the  opinion  in 
Johns  V.  PlattevUle,  the  circuit  court  to  assess  damages  upon 
this  record  or  take  further  testimony  upon  that  point,  as  it 
may  determine. 


Becker,  Appellant,  vs.  Jones  and  others.  Town  Supervisors, 
Respondents. 

April  IS— May  2, 1916. 

Highways:  Laying  out:  Appeal,  when  to  he  taken:  ""Determination:"' 
Notice  of  time,  etc.,  for  appointment  of  commissioners:  Service: 
Jurisdiction  of  justice, 

1.  In  sec.  1276,  Stats.  1913,  providing  that  any  person  aggrieved  by 
an  order  of  town*  supervisors  laying  out  a  highway  "may,  within 
thirty  days  after  such  determination,  appeal  therefrom,"  the 
word  "determination"  refers  to  the  filing  of  the  written  order  in 
the  to¥m  clerk's  office,  as  required  by  sec.  1269,  and  not  to  the 
oral  or  mental  decision  of  the  supervisors. 
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2.  Upon  such  an  appeal  a  failure  to  serve  notice  of  the  time  and  place 
for  the  appointment  of  commissioners  upon  at  least  two  of  the 
supervisors  six  days  before  such  time,  as  required  by  sec.  1277, 
Stats.  1913,  deprived  the  Justice  of  Jurisdiction  of  the  subject 
matter;  and  such  want  of  Jurisdiction  was  not  cured  by  subse- 
quent voluntary  appearance  of  the  supervisors  before  the  Justice. 

Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county :  E.  C.  Higbee,  Circuit  Judge.     Affirmed, 

Thifi  is  an  action  in  equity  by  the  plaintiflF  to  enjoin  the  de- 
fendant supervisors  from  entering  on  his  farm  and  construct- 
ing a  highway  across  it 

The  facts  are  that  the  defendant  supervisors  upon  due  peti- 
tion met  May  12,  1914,  and  decided  to  lay  out  the  highway. 
They  filed  the  formal  order  laying  the  highway  and  awarding 
damages  May  18th.  PlaintiflF  on  June  16th  filed  with  the 
proper  justice  of  the  peace  an  application  for  an  appeal  pur- 
suant to  sec.  1276,  Stats.  1913,  which  requires  that  the  appli- 
cation be  made  within  thirty  days  after  the  "determination" 
of  the  supervisors.  The  justice  of  the  peace  made  out  a  no- 
tice as  required  by  sec.  1277,  Stats.  1913,  to  the  eflFect  that 
commissioners  would  be  appointed  on  June  24th.  This  no- 
tice was  served  on  one  of  the  supervisors  personally  on  June 
nth  and  upon  the  other  two  by  mailing,  one  copy  being 
mailed  June  17th  and  the  other  .June  18th.  One  of  the  cop- 
ies so  mailed  was  received  June  19th  and  there  is  no  evidence 
as  to  the  receipt  of  the  other.  On  the  24th  day  of  June  the 
supervisors  appeared  before  the  justice  and  objected  to  the 
appointment  of  commissioners  on  the  ground  of  lack  of  juris- 
diction because  the  appeal  was  not  taken  within  thirty  days 
after  the  "determination"  of  the  supervisors  as  prescribed  by 
^*  1276,  supra,  and  because  the  notice  to  the  supervisors  was 
not  served  upon  two  of  them  six  days  before  the  appointment 
^f  the  commissioners  as  required  by  sec.  1277,  supra.  The 
^"jection  was  overruled  and  the  supervisors  thereafter  par- 
ticipated in  the  selection  of  commissioners.  The  commission- 
®^  80  appointed  afterwards  met  and  reversed  the  order  of  the 
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supervisors  laying  the  road.  On  appeal  from  this  decision  to 
commissioners  appointed  by  the  county  judge  the  reversal  was 
affirmed.  The  supervisors  now  claim  that  the  justice  of  the 
peace  had  no  jurisdiction  and  hence  that  their  order  laying  out 
the  highway  still  stands  unreversed.  The  plaintiff  admits 
that  notice  of  the  appointment  of  commissioners  was  not  given 
by  the  justice  of  the  peace  as  required  by  sec.  1277,  supra,  but 
insists  that  this  objection  as  well  as  all  other  objections  were 
waived  by  the  voluntary  participation  of  the  supervisors  in  the 
proceedings  after  their  objection  to  the  jurisdiction  of  the  jus- 
tice had  been  overruled. 

The  circuit  court  on  these  facts  held  that  the  justice  had  no 
jurisdiction  because  of  failure  to  give  the  statutory  notice  of 
the  appointment  of  commissioners  and  hence  that  the  locus  in 
quo  was  a  public  highway,  and  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  hy  W.  F.  &  A,  C. 
Wolfe,  and  oral  argument  by  Lucien  T.  Beed. 

Thorwald  P.  Abel,  for  the  respondents. 

WiNSLOw,  C.  J.     In  this  case  it  is  held : 

1.  Sec.  1276,  Stats.  1913,  relating  to  an  appeal  by  any  ag- 
grieved person  from  the  decision  of  the  supervisors  laying  out 
a  highway,  provides  that  such  person  may,  'Svithin  thirty 
days  after  such  determination,  appeal  therefrom."  The  word 
"determination"  as  here  used  refers  to  the  filing  of  the  writ- 
ten order  in  the  town  clerk's  office,  as  required  by  sec  1269, 
Stats.  1913,  and  not  to  the  oral  or  mental  decision  of  the 
supervisors ;  hence  the  appeal  to  the  justice  of  the  peace  was 
properly  taken. 

2.  The  failure  to  serve  notice  upon  at  least  two  of  the 
supervisors  of  the  time  and  place  for  the  appointment  of  com- 
missioners six  days  before  such  appointment,  as  required  by 
sec  1277,  Stats.  1913,  deprived  the  justice  of  jurisdiction  of 
the  subject  matter,  and  this  was  not  cured  by  the  subsequent 
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voluntary  appearance  of  the  supervisors  before  the  justice. 
Bums  V.  Spring  Green,  56  Wis.  239,  14  N.  W.  72;  State  ex 
rel  MUliren  v.  Vamum,  81  Wis.  693,  51  N.  W.  958.  It 
follows  that  the  order  of  the  supervisors  laying  out  the  high- 
way is  unreversed,  and  that  the  complaint  was  properly  dis- 
missed. 
By  the  Court. — Judgment  affirmed. 


KossBUD,  Respondent,  vs.  Lee,  Appellant 
April  IS^May  2, 1916. 

negligence:  Bale  of  poisonous  liquid:  Labeling:  Violation  of  statute: 
Death  of  live  stock:  Proximate  cause:  Contrilmtory  negligence: 
Questions  for  jury. 

1.  The  sale  of  a  poisonous  liquid  "quack  grass  destroyer^  without 

proper  label  and  without  the  purchaser  being  made  aware  of  its 
dangerous  character,  In  violation  of  sub.  5,  (a),  sec.  1419,  Stats. 
1913,  was  negligence  per  se. 

2.  In  an  action  for  the  value  of  cows  which  died  as  a  result  of  eating 

grass  on  which  such  poisonous  liquid  had  been  applied,  it  being 
undisputed  that  plaintiff  and  his  son  had  made  three  separate 
porchases  of  the  liquid  from  defendant,  that  on  the  last  occasion 
it  was  not  labeled  as  the  law  required,  and  that  the  liquid  then 
purchased  had  been  applied  to  the  grass  which  the  cows  ate,  it 
was  not  error  to  confine  the  jury,  in  answering  the  question  of 
defendant's  negligence,  to  the  facts  in  respect  to  the  last  sale, — 
the  jury  being  free  to  consider,  in  answering  a  separate  question 
as  to  whether  negligence  in  that  sale  was  the  proximate  cause 
of  the  death  of  the  cows,  all  the  evidence  in  the  case,  including 
that  which  tended  to  show  that  plaintiff  knew  from  the  circum- 
stances of  the  first  and  second  purchases  and  from  the  effect  of 
the  liquid  on  quack  grass  that  it  was  dangerous  to  permit  cattle 
to  eat  grass  which  had  recently  been  treated  therewith. 
t  Findings  by  the  jury  in  such  case  that  defendant's  negligence  in 
respect  to  the  last  sale  of  the  liquid  was  the  proximate  cause  of 
the  death  of  the  cows,  and  that  plaintiff  was  not  guilty  of  con- 
tributory negligence,  are  held  to  be  sustained  by  the  evidence. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
county:  E.  C.  Higbee,  Circuit  Judge.     Affirmed. 

Action  to  recover  for  some  cows,  claimed  to  have  been 
fatally  poisoned  by  negligence  of  defendant. 

The  pleadings  presented  for  trial  the  question  of  whether 
defendant  was  negligent  to  plaintiff's  damage,  the  amount  of 
the  damage,  and  whether  he  was  guilty  of  contributory  negli- 
gence in  respect  to  the  matter. 

Plaintiff  was  a  farmer.  In  June,  1913,  he  purchased  of 
defendant,  a  dealer  in. farm  supplies,  a  jug  of  liquid  called 
"Quack  Grass  Destroyer''  for  use  in  killing  quack  grass  on 
his  place.  The  jug  was  filled  from  a  barrel.  Defendant 
had  in  stock  a  quantity  of  large  labels,  four  and  one-half 
inches  long  by  three  and  one-half  inches  wide,  which  had  been 
furnished  him  for  use  in  labeling  the  containers  of  the  "De- 
stroyer" upon  deliveries  being  made  to  customers.  The  la- 
bels had  printed  thereon,  in  large  letters,  the  words  "Quack 
Grass  Destroyer,"  "Poison,"  with  a  picture  of  a  human  skull 
and  cross-bones,  full  directions  for  applying  the  mixture,  and 
a  warning  to  keep  it  away  from  stock.  Such  a  label  was  not 
placed  on  the  particular  container.  Instead  thereof  defend- 
ant used  a  small  druggist's  label,  two  and  one-half  inches  long 
by  one  and  one-half  inches  wide.  Printed  thereon,  in  red  let- 
ters, was  the  word  "Poison,"  with  a  picture  of  a  human  skull 
and  cross-bones,  and  written  under  it  were  the  words  "Quack 
Grass  Destroyer." 

The  evidence  was  conflicting  as  to  what  was  said  between 
plaintiff  and  defendant  at  the  time  of  the  transaction.  The 
former  testified  that  he  was  not  told  that  the  mixture  was 
poisonous  to  live  stock  or  anything  to  warn  him  in  respect  to 
the  matter.  A  short  time  after  the  first  purchase,  plaintiff 
obtained  of  defendant  one  or  two  jugs  more  of  the  "Quack 
Grass  Destroyer."  There  was  evidence  tending  to  prove  that 
no  label  was  used  warning  plaintiff  of  the  dangerous  charac- 
ter of  the  stuff.     About  August  1st,  thereafter,  his  son,  by  his 
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directions,  obtained  of  defendant,  personally,  three  jugs  of 
the  "Destroyer."  The  evidence  was,  without  conflict,  that 
no  label  was  used  on  any  one  of  the  jugs  and  there  was  evi- 
dence tending  to  prove  that  no  warning  was  given  of  the  dan- 
gerous character  of  the  liquid  on  the  last  two  occasions  and 
that  neither  plaintiff  nor  his  sons  knew  that  the  stuff  would 
poison  stock  until  the  damage  occurred.  One  of  plaintiff's 
eons  put  the  mixture  on  a  small  piece  of  quack  grass,  in  an 
oat  field,  after  the  crop  had  been  harvested  and  put  in  stack, 
and  the  same  or  another  son,  a  few  days  thereafter,  turned  the 
cattle  into  the  field.  Eight  cows  died  from  eating  the  grass 
to  which  the  mixture  had  been  applied.  What  the  sons  did 
wa3  by  direction  or  approval  of  plaintiff. 

At  the  close  of  the  evidence,  counsel  for  defendant  re- 
quested the  court  to  submit  to  the  jury  questions  as  follows: 
(1)  Was  the  defendant  guilty  of  any  want  of  ordinary  care 
that  was  the  proximate  cause  of  the  accident  ?  (2)  Was  the 
plaintiff  informed  when  he  made  the  first  purchase,  that  the 
quack  grass  destroyer  was  a  poison  and  dangerous  to  cattle  i 
(3)  Was  the  plaintiff  guilty  of  any  negligence  which  con- 
tributed to  the  accident  ?  (4)  Ought  the  defendant  in  the 
exercise  of  reasonable  or  ordinary  care  to  Lave  foreseen  that 
an  mjury  to  the  plaintiff's  cattle  might  occur  from  a  failure 
to  label  the  last  purchase  of  the  quack  grass  destroyer? 
(5)  Could  the  plaintiff,  by  the  exercise  of  reasonable  or  ordi- 
i^wy  care,  have  foreseen  and  prevented  the  accident  ?  Tha 
J^uest  was  refused  except  as  the  questions  were  included  in 
^©following:  (1)  Was  the  defendant  wanting  in  the  exer- 
cise of  any  ordinary  care  in  making  the  sale  of  the  three  gal- 
lons of  "Quack  Grass  Destroyer"  on  or  about  the  Ist  day  of 
August,  1913?  (2)  If  you  answer  question  number  1 
^68,"  then  was  such  want  of  ordinary  care  the  proximate 
^auae  of  the  death  of  the  plaintifFs  cows?  (3)  If  you  an- 
^er  question  number  1  "Yes,"  then  was  plaintiff  or  his  son 
^anting  in  the  exercise  of  ordinary  care  that  contributed  to 
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the  death  of  said  cows  ?  (4)  What  was  the  reasonable  mar- 
ket value  of  the  eight  cows  lost  by  plaintiff  on  the  20th  day 
of  August,  1913  ? 

The  questions  were  all  answered  in  favor  of  plaintiff,  the 
value  of  the  cows  being  placed  at  $450,  and  judgment  was 
rendered  accordingly. 

Frank  Winter,  for  the  appellant 

J.  Henry  Bennett,  iot  the  respondent. 

Marshall,  J.  Was  there  suflBcient  evidence  to  carry  the 
question  of  defendant's  negligence  to  the  jury  ?  That  must 
be  answered  in  the  affirmative.  The  sale  of  such  a  poisonous 
substance  as  that  in  question,  without  the  vendee  being  made 
aware  of  its  dangerous  character  and  the  container  being 
plainly  labeled  with  the  name  of  the  substance,  the  word 
"Poison"  and  the  name  and  address  of  the  person,  firm,  or 
corporation  dispensing  the  substance  was,  at  the  time  in 
question,  expressly  prohibited  by  sub.  5,  (a),  sec.  1419,  Stats. 
1913,  and  violation  of  the  prohibition  made  punishable  as  a 
misdemeanor.  Such  statute  having  been  enacted  for  the  pro- 
tection of  life  and  property,  a  violation  of  it,  under  a  very 
familiar  rule,  is  negligence  per  se.  So  there  can  be  no  ques- 
tion but  what  appellant  was  guilty  as  the  jury  found. 

The  court  did  not  commit  error  in  the  instructions  by  con- 
fining the  jury  in  answering  the  question  of  negligence  of 
appellant  to  the  facts  in  respect  to  the  last  sale.  Whether 
such  negligence  was  the  cause  of  the  damage  which  occurred 
is  another  question  and  was  submitted  as  such. 

On  the  subject  of  whether  negligence  of  appellant  in  re- 
spect to  the  last  sale  of  "Quack  Grass  Destroyer^'  was  the 
proximate  cause  of  what  occurred  to  respondent's  stock,  the 
jury  were  left  free  to  consider  all  the  evidence  in  the  case 
bearing  on  the  question.  If  they  were,  or  ought  to  have  been, 
satisfied  that  respondent  knew,  from  the  circumstances  of  the 
first  and  second  purchase  of  the  destroyer,  and  the  effect  of 
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the  mixture  on  quack  grass,  that  it  was  poisonous  to  live  stock, 
in  case  of  their  being  permitted  to  eat  grass  which  had  been 
recently  treated  with  it,  then  they  might  well  have  found  in 
appellant's  favor  on  the  second  branch  of  the  case.  They 
were  evidently  not  so  satisfied.  It  may  be  they  ought  to  have 
been.  Certainly  there  are  circumstances  pointing  very 
strongly  that  way  and  there  is  much  force  in  the  argument  of 
counsel  for  appellant  in  respect  to  the  matter;  but  it  seems 
there  was  sufficient  basis  for  a  contrary  view  that  we  ought 
not  to  hold  the  trial  court  was  clearly  wrong  in  deciding  that 
it  was  within  the  province  of  the  jury  to  settle  the  matter. 

What  has  been  said  in  respect  to  whether  there  was  room 
in  the  evidence  to  warrant  the  jury  in  finding  that  appellant's 
negligence  was  the  proximate  cause  of  the  damages  suffered 
by  respondent,  bears  on  the  contention  that  the  finding  of  the 
jnry  on  the  subject  of  contributory  negligence  is  entirely  un- 
Bupported  by  the  evidence.     As  we  view  the  case,  if  there 
was  a  jury  question  in  respect  to  the  former  proposition, 
there  waSj  under  the  circumstances,  as  to  the  latter.     The  evi- 
dence, circumstantial  and  direct,  is  not  very  satisfactory  on 
either  branch  of  the  case,  except  that  of  the  appellant's  negli- 
gence and  respondent's  damages;  but  it  requires  a  pretty 
strong,  clear  case  to  warrant  this  court  in  reversing  the  trial 
court  on  the  question  of  whether  the  evidence  presents  a  field 
for  jury  duty  to  determine  the  facts.     We  are  not  satisfied 
that  we  have  such  a  case  here.     The  general  manner  in  which 
appellant  dispensed  the  "Destroyer;"  his  failing  at  any  time 
to  fully  comply  with  the  statute  and  failing  on  the  last  oc- 
casion of  a  sale,  and  perhaps  on  the  second,  to  comply  with  it 
at  all,  as  the  jury  had  a  right  to  find  from  the  evidence,  may 
J^asonably  have  lulled  respondent  into  security  or  failed  to 
efficiently  bring  to  his  attention  the  fact,  as  to  the  dangerous 
^aracter  of  the  mixture  when  used  as  it  was. 
%  the  Court. — The  judgment  is  affirmed. 
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Derr,  Appellant,  vs.   Chicago,  Milwaukee  &  St.   Paul 
Railway  Company,  Respondent 

April  13— May  2, 1916. 

Railroads:  Collision  at  crossing:  Contributory  negligence:  Absence  of 
flagman:  Driving  unlicensed  automobile :'Yiolation  of  law,  when 
precludes  recovery:  Proximate  cause, 

1.  Whether  or  not  the  driver  of  an  automobile  which  was  struck  by  a 

train  while  crossing  the  tracks  of  a  railroad  was  guilty  of  con- 
tributory negligence,  is  held  to  have  been  a  question  for  the  jury, 
there  being  evidence  showing  that  there  were  obstructions  to  the 
driver's  view  of  the  approaching  train,  and  the  evidence  being 
conflictipg  as  to  the  rate  of  speed  at  which  he  was  driving,  as  to 
his  looking  and  listening  for  an  approaching  train,  and  as  to  the 
absence  from  the  crossing  of  a  flagman  who  was  customarily  sta- 
tioned there  and  upon  whom  the  driver,  as  he  testified,  relied  for 
warning  of  danger. 

2.  The  fact  that  an  automobile  which  was  struck  by  a  train  had  not 

been  registered  for  the  current  year  and  was  being  driven  in  vio- 
lation of  sec.  1636 — 47,  Stats.,  does  not  preclude  a  recovery  for 
the  injuries  to  the  car  and  the  driver,  such  violation  of  the  law 
having  no  causal  relation  to  the  accident. 

Appeal  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county:  E.  C.  Higbee,  Circuit  Judge.     Reversed. 

The  action  is  brought  to  recover  damages  for  injury  to  the 
person  and  property  of  the  plaintiff,  resulting  from  a  col- 
lision between  one  of  defendant's  trains  and  plaintiff's  auto- 
mobile. 

Caledonia  street  runs  north  and  south  through  the  city  of 
La  Crosse  and  is  crossed  by  seven  parallel  railroad  tracks  of 
defendant.  On  January  30,  1915,  at  about  9:30  o'clock  in 
the  evening,  the  plaintiff  was  driving  his  car  north  along 
Caledonia  street  toward  this  crossing.  He  testifies  that  he 
looked  out  for  trains  as  he  approached ;  that  the  view  of  the 
track  to  the  east  of  the  crossing  is  obstructed  by  a  bank,  some 
buildings,  a  fence,  some  shrubbery,  and  trees;  that  the  de- 
fendant maintained  a  flagman  and  crossing  gates  at  this  grade 
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crossing  and  that  he  had  knowledge  of  thi8  fact  and  relied 
thereon.  As  plaintiff  approached  this  crossing  a  train  crew 
was  pushing  a  loaded  freight  train  ahead  of  an  engine  to- 
ward this  same  crossing  from  an  easterly  direction.  The  en- 
gine pushing  the  train  was  two  blocks  or  more  east  of  the 
crossing  in  question  when  the  first  car  arrived  on  it.  The 
jury  found  that  no  warning  or  signal  of  the  approach  of  the 
train  was  given.  The  plaintiff  testified  that  he  looked  for  the . 
flagman,  but  he  was  not  in  sight,  and  that  after  sounding  his 
electric  horn  and  receiving  no  warning  he  started  to  cross  the 
tracks  and  was  struck  by  the  first  car  of  this  train  which  ap- 
proached from  the  east. 

The  court  submitted  a  special  verdict  and  the  jury  in  effect 
found  (1)  that  the  string  of  cars  which  struck  J)laintiff  did 
not  approach  at  a  speed  exceeding  twelve  miles  an  hour  and 
that  the  crew  in  charge  of  the  train  was  not  wanting  in  or- 
dinary care  in  stopping  the  train  after  discovering  the  peril 
of  the  plaintiff;  (2)  that  defendant  had  kept  and  maintained 
a  flagman  at  this  crossing  for  a  considerable  time  prior  to  the 
accident  and  that  the  plaintiff  was  acquainted  with  this  fact ; 
(3)  that  the  flagman  was  absent  from  the  crossing  at  the  time 
of  the  accident  and  hence  failed  to  signal  plaintiff  not  to 
cross;  (4)  that  such  failure  of  the  flagman  to  warn  plaintiff 
and  the  absence  of  the  flagman  constituted  a  want  of  ordinary 
care  on  the  part  of  defendant;  (5)  that  the  negligence  of  de- 
fendant in  not  having  the  flagman  at  the  crossing  and  in  fail- 
ing to  warn  plaintiff  of  the  approaching  cars  proximately 
caused  the  injury  to  plaintiff  and  his  automobile;  (6)  that 
plaintiff  was  not  guilty  of  negligence  nor  of  gross  negligence 
contributing  to  his  injury;  and  (7)  that  plaintiff  suffered 
damages  in  the  sum  of  $900. 

At  the  time  of  the  accident  the  plaintiff  was  still  driving 
his  automobile  under  his  1914  registration  number  and  had 
not  as  yet  applied  for  or  obtained  a  license  or  registration 
number  for  1915. 
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The*  trial  court  decided  that  upon  the  conceded  fact  that 
plaintiff  had  made  no  application  for  a  license  as  provided  by 
sec.  1636 — 47,  Stats.,  he  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law  in  driving  his  unlicensed  motor  car 
on  the  street,  and  changed  the  answer  of  the  jury  to  the  ques- 
tion on  contributory  negligence  and  directed  an  answer  to  the 
effect  that  plaintiff  was  guilty  of  a  want  of  ordinary  care 
which  contributed  to  his  injury.  Upon  the  verdict  as 
amended  judgment  was  entered  for  the  defendant  dismissing 
the  plaintiff's  complaint  with  costs.  From  such  judgment 
this  appeal  is  taken. 

Jesse  E.  Higheej  ioi  the  appellant. 

For  the  respondent  there  werebriefs  by  Paul  W.  Mahoney, 
C.  H.  Van  Alstine,  and  H.  J.  KUlUea,  and  oral  argument  by 
Mr,  Mahoney. 

SiEBECKEB,  J.  The  defendant  contends  that  upon  the  evi- 
dence adduced  the  plaintiff  was,  as  a  matter  of  law,  guilty  of 
contributory  negligence  which  precludes  his  recovering  in  the 
case.  It  is  urged  that  the  evidence  shows  that  plaintiff,  as 
he  approached  and  passed  the  crossing,  omitted  to  exercise  or- 
dinary care  in  failing  to  look  and  listen  for  approaching 
trains  and  in  driving  his  car  at  an  unlawful  and  dangerous 
rate  of  speed.  An  examination  of  the  record  discloses  a 
sharp  conflict  in  the  evidence  on  the  question  of  the  rate  of 
speed  he  was  driving  while  approaching  and  crossing  the 
railroad.  The  evidence  of  speed  in  this  case  necessarily  rests 
on  the  opinion  of  the  witnesses  in  estimating  the  speed  of 
plaintiff's  car  from  their  observation  under  all  the  surround- 
ing conditions.  The  character  and  nature  of  the  evidence  on 
this  point  permits  of  conflicting  inferences  as  to  this  question 
and  hence  it  was  one  within  the  province  of  the  jury  for  de- 
termination. The  trial  court-  upon  review  of  this  evidence 
was  of  the  opinion  that  it  presented  a  jury  question.  We 
consider  that  this  ruling  cannot  be  disturbed  by  this  court. 
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It  ifl  gtrenuoufily  urged  that  plaintiff  approached  the  track 
without  looking  and  listening  for  the  approaching  cars  and 
that  had  he  done  so  he  would,  in  the  exercise  of  reasonable 
care,  have  seen  the  cars  in  time  to  have  avoided  the  collision. 
This  claim  of  the  defendant  involved  consideration  of  the 
facts  and  circumstances  respecting  the  maintenance  of  a  flag- 
man at  this  crossing  and  plaintiff's  knowledge  thereof.  If 
the  facts  are  that  such  a  flagman  customarily  signaled  to  ap- 
proaching travelers  to  protect  them  against  existing  dangers 
of  approaching  cars  and  trains  and  plaintiff  knew  this  and 
relied  on  the  absence  of  such  signal  when  he  approached  the 
crossing  as  indicating  that  no  car  or  train  was  approaching, 
then  plaintiff's  conduct  as  to  looking  and  listening  for  moving 
cars  while  approaching  the  crossing  must  be  considered  in  the 
light  of  these  circumstances.  The  court  declared  in  Burns  v. 
North  Chicago  B.  M.  Co.  66  Wis.  312,  27  N.  W.  43,  that: 

"The  traveler  might  in  this  way  be  lured  into  danger, 
when,  if  no  flagman  had  ever  been  kept  there,  he  would  not 
have  looked  for  such  a  signal,  but  would  have  looked  and 
listened  for  other  signs  of  an  approaching  train.  We  cannot 
but  approve  of  the  authorities  .  .  .  ,  which  hold  that  the 
withdrawal  of  a  flagman  from  a  crossing  where  he  is  usually 
kept  to  signal  approaching  travelers,  is  negligence.'' 

The  trial  court  in  speaking  of  the  defendant's  claim  that 
the  evidence  does  not  justify  the  jury's  findings  on  the  issues 
submitted  to  the  jury  respecting  the  maintenance  and  the 
presence  of  a  flagman  at  the  crossing  correctly  states  the  situ- 
ation presented  by  the  facts : 

'It  was  undisputed  that  the  company  did  and  for  some 
time  prior  to  the  accident  had  maintained  a  flagman,  and  the 
question  submitted  was  whether  or  not  he  was  present  and  at- 
tending to  his  duties  at  and  immediately  prior  to  the  happen- 
ing of  the  accident" 

The  evidence  is  in  dispute  as  to  the  flagman's  presence  and 
to  his  giving  the  required  signal  to  plaintiff,  and  it  was  there- 
fore for  the  jury  to  determine  this  issua     There  is  also  evi- 


Digitized  by 


Google     — 


238         SUPREME  COURT  OF  WISCONSIN.      [May 
Derr  v.  Chicago,  M.  &  St.  P.  R.  Co.  163  Wis.  234. 

dence  tending  to  show  that  plaintiff's  view  of  the  approach- 
ing cars  from  the  east,  as  he  approached  from  the  south,  was 
ol»stnicted  by  a  bank,  buildings,  shrubbery,  and  trees.  Upon 
a  consideration  of  all  the  facts  and  circumstances  of  the  case, 
showing  the  way  and  manner  plaintiff  approached  the  cross- 
ing and  drove  his  car,  we  consider  that  the  trial  court  properly 
submitted  the  questions  of  plaintiff's  contributory  negligence 
to  the  jury  and  their  verdict  cannot  be  disturbed. 

The  court,  however,  set  aside  the  finding  of  the  jury  on 
this  issue  upon  the  ground  that  plaintiff  had  obtained  no 
license  to  operate  his  car  on  the  highways  of  the  state.  Sec 
1636 — i7.  Stats.,  provides: 

'*No  automobile  .  .  .  shall  be  operated  ...  or  driven 
along  or  upon  any  public  highway  of  the  state,^  unless  the 
same  shall  have  been  registered  or  application  for  the  regis- 
tration of  the  same  shall  have  been  made  and  forwarded  to 
the  secretary  of  state  accompanied  by  the  requisite  fee  there- 
for in  accordance  with  the  provisions  of  sections  1636 — 47  to 
1636—57." 

The  trial  court  followed  the  adjudications  of  the  Massa- 
chusetts court  on  this  subject,  which  are  to  the  effect  that  the 
driving  of  an  unregistered  automobile  on  the  highways  in 
violation  of  law  precludes  a  person  from  recovering  for  in- 
juries, upon  the  ground  that  such  unauthorized  use  of  the 
highway  is  a  trespass  and  puts  the  trespasser  beyond  the  pro- 
tection the  law  affords  to  persons  lawfully  traveling  on  the 
highways.  In  Dudley  v.  Northampton  St.  R.  Co.  202  Mass. 
443,  89  N.  E.  25,  the  court  says  that  the  legislature  ".  .  .  in- 
tended to  outlaw  unregistered  machines,  and  to  give  them,  as 
to  persons  lawfully  using  the  highways,  no  other  right  than 
that  of  being  exempt  from  reckless,  wanton,  or  wilful  in- 
jury." And  further,  'The  real  question  here  is  doubtless 
whether  the  legislature  has  created  a  duty  to  other  travelers 
upon  the  highways,  or  merely  a  public  duty  to  be  enforced  in 
the  ordinary  administration  of  the  criminal  law,  while  civil 
rights  and  liabilities  are  left  to  be  governed  by  the  general 
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rules  which  are  applicable  in  such  cases,  between  parties  one 
of  whom  has  been  guilty  of  a  violation  of  law."  Plaintiflf's 
counsel  contends  that  this  court  has  expressly  repudiated 
this  doctrine  of  the  Massachusetts  court  in  Sutton  v.  Wauwor 
tosa,  29  Wis.  21,  and  subsequent  cases.  See  Knowlton  v. 
Milwaukee  City  R.  Co.  59  Wis.  278,  18  N.  W.  17;  GahheH 
V.  Hachett,  135  Wis.  86, 115  N.  W.  345 ;  and  Ludke  v.  Burch, 
160  Wis.  440, 152  N.  W.  190.  In  the  Sutton  Case  this  court 
was  urged  to  follow  the  Massachusetts  doctrine  in  cases  where 
persons  were  injured  while  traveling  on  highways  in  violation 
of  the  law  prohibiting  such  travel  on  Sunday.  The  court, 
however,  rejected  that  doctrine  and  held  that  "The  fact  that 
plaintiff,  at  the  time  he  suffered  injuries  to  his  person  or 
property  from  the  negligence  of  defendant,  was  doing  some 
unlawful  act,  will  not  prevent  a  recovery,  unless  the  act  was 
of  such  a  character  as  would  naturally  tend  to  produce  the  in- 
jury."   The  court  stated: 

"The  fact  that  the  traveler  may  be  violating  thin  law  of  the 
state,  has  no  natural  or  necessary  tendency  to  cause  the  in- 
jury which  may  happen  to  him  from  the  defect.  All  other 
conditions  and  circumstances  remaining  the  same,  the  same 
accident  or  injury  would  have  happened  on  any  other  day  as 
well  The  same  natural  causes  would  have  produced  the 
same  result  on  any  other  day,  and  the  time  of  the  accident  or 
injury,  as  that  it  was  on  Sunday,  is  wholly  immaterial  so  far 
as  the  cause  of  it  or  the  question  of  contributory  negligence  is 
concerned." 

This  reasoning  is  applicable  to  the  case  at  bar.  The  fact 
that  plaintiff  was  driving  an  unregistered  car  in  violation  of 
the  law  at  the  time  of  collision  had  no  causal  relation  to  the 
happening  of  the  accident.  Obviously  under  all  the  condi- 
tions and  circumstances  of  this  case  the  same  result  would 
have  followed  if  plaintiff's  car  had  been  registered  as  re- 
quired by  law.  The  doctrine  of  the  Sutton  Case  was  fol- 
lowed in  principle  in  Ludke  v,  Burck,  160  Wis.  440,  152  N". 
W.  190,  which  dealt  with  that  part  of  the  statutes  embraced 
in  sees.  1636 — 47  to  1636 — 57,  prescribing  a  penalty  for 
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driving  automobiles  in  cities  at  a  rate  of  speed  in  excess  of 
the  prescribed  limit.     It  was  there  declared : 

"Such  regulations  are  not  intended  to  abrogate  the  duties 
of  travelers  recognized  by  the  common  law  for  their  mutual 
safety  and  leaves  them  subject  to  its  accepted  rules  of  ordi- 
nary care  and  the  duties  that  spring  from  their  relations  as 
travelers  on  a  public  highway/^ 

We  find  nothing  in  these  statutes  to  indicate  that  the  legis- 
lature intended  to  deprive  a  person  who  is  injured  while 
driving  an  unregistered  car  on  a  highway  of  the  protection 
of  the  law  that  is  accorded  to  other  travelers  under  the  same 
circumstances.  To  bar  such  an  injured  person  from  invok- 
ing his  rights  of  a  traveler  on  the  highway  it  must  appear 
that  his  violation  of  the  law  was  a  proximate  cause  of  the 
injury  suffered.  No  such  relationship  exists  here.  The 
plaintiff^s  violation  of  law  had  no  proximate  causal  relation  to 
the  accident,  as  defined  in  the  law  of  negligence,  and  hence  in 
no  way  contributed  to  cause  the  injury.  In  Armstead  v. 
Lounsherry,  129  Minn.  34, 151  N".  W.  542,  the  supreme  court 
of  Minnesota  holds  that  the  driving  of  an  unregistered  auto- 
mobile in  violation  of  a  statute  similar  in  its  provisions  to 
those  involved  here,  does  not  in  itself  bar  the  right  to  a  recov- 
ery for  injuries  proximately  caused  by  the  negligence  of  an- 
other. Among  the  decisions  of  other  courts  to  the  same  effect 
are  the  following:  Armstrong  v.  Sellers,  182  Ala.  582,  62 
South.  28;  Lockridge  v.  M.  &  SL  L.  R.  Co.  161  Iowa,  74, 
140  N.  W.  834;  Hemming  v.  New  Haven,  82  Conn.  661,  74 
Atl.  892 ;  and  Atlantic  G.  L.  B.  Co.  v.  Weir,  63  Fla.  74,  58 
South.  641.  It  is  considered  that  the  trial  court  erred  in 
changing  the  answer  of  the  jury  to  the  question  on  contribu- 
tory negligence  and  that  the  verdict  of  the  jury  must  stand. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  is  remanded  to  the  circuit  court  with  direction 
to  the  court  to  restore  the  jury's  answer  to  question  13  of  the 
special  verdict  and  to  award  judgment  in  plaintiff's  favor 
upon  the  verdict  as  rendered  by  the  jury. 
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Gabdkee,  Respondent,  vs.  Young's  Estate,  Appellant 

ApHl  is—May  «,  2916. 

(hardittn  and  ward:  Olaims,  how  barred:  Witnesses:  Competency: 
Transactions  with  person  since  deceased:  Waiver  of  objection. 

t  See.  39955,  Stats.,  is  the  only  statute  providing  for  l>arrlng  claims 
against  persons  under  guardianship;  and  where  that  section  was 
not  compiled  with  in  that  no  petition  was  filed  and  no  order  of 
the  county  court  fixed  a  time  and  place  for  the  examination  and 
adjustment  of  claims  or  fixed  a  time  after  which  claims,  If  not 
presented,  should  be  barred,  claims  were  not  barred  otherwise 
than  by  the  ordinary  statutes  of  limitation. 

1  Permitting  a  claimant  to  testify  as  to  personal  services  rendered 
by  her  to  a  decedent,  upon  which  her  claim  against  his  estate  Is 
based,  will  not  be  held  error  where  no  proper  objection  was  sea- 
sonably made. 

Appeal  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county:  James  O'Neill,  Judge.     Affirmed. 

'A  claim  was  filed  by  plaintiff  and  respondent  against  the 
estate  of  Dr.  William  M.  Young,  deceased,  for  services  al- 
leged to  have  been  performed  by  her  from  October  1,  1902, 
to  the  5th  day  of  June,  1909,  the  date  of  Dr.  Young's  death. 

Dr.  Young  during  the  latter  part  of  his  life  owned  the 
Commercial  Hotel  in  Galesville,  Wisconsin,  where  he  lived, 
tad  his  office  and  sleeping  room.  In  1898  he  leased  this 
liotel  to  the  husband  of  plaintiff,  the  lease  providing,  among 
other  things,  that  Dr.  Young  should  continue  to  live  in  the 
Commercial  Hotel  and  have  his  offices  thera  The  lease  was 
for  five  years,  ending  in  May,  1903,  when  a  new  lease  was 
^ade  running  for  three  years.  During  the  period  from  date 
of  the  first  lease,  June  1,  1898,  to  the  date  of  the  death  of 
^*  Young,  June  5,  1909,  he  continued  to  board  and  keep  his 
office  and  sleeping  room  in  said  hotel. 

The  claim  filed  was  for  special  services  rendered  by  plaint- 
^^)  Annie  Gardner,  for  Dr.  Young,  deceased. 

In  the  county  court  the  claim  of  plaintiff  was  allowed  at 
Vol.163  — 16 
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$4,000,  and  upon  appeal  to  the  circuit  court  was  reduced  to 
$3,120  with  interest.  The  court  below  made  the  following 
findings : 

"That  said  Wm.  M.  Young,  deceased,  was  during  his  life- 
time, and  on  or  about  the  3d  day  of  March,  1908,  duly  de- 
clared an  incompetent  by  the  county  court  of  said  county  of 
Trempealeau  and  a  guardian  of  his  {)erson  and  estate  duly 
appointed  by  said  county  court,  who  duly  qualified  therefor 
and  entered  upon  the  duties  of  his  ofl&ce,  and  from  that  time 
until  the  death  of  said  Wm.  M.  Young  performed  the  duties 
and  functions  of  such  guardian. 

"That  for  many  years  prior  thereto  and  until  the  date  of 
his  death  the  said  \Ym.  M.  Young,  which  occurred  on  the 
5th  day  of  June,  1909,  was  in  poor  health,  and  during  all  the 
time  included  within  the  findings  herein  was  in  need  of  per- 
sonal care,  nursing,  and  attention,  and  that  he  was  a  single 
man  and  had  no  near  relatives  under  legal  obligations  to  fur- 
nish to  him  such  care,  nursing,  and  attention. 

"That  during  the  lifetime  of  said  Wm.  M.  Young  and  with- 
in the  six  years  prior  to  his  death  the  said  Annie  Gardner  per- 
formed labor  and  services,  consisting  of  personal  care,  nurs- 
ing, and  attention,  and  which  said  personal  care,  nursing,  and 
attention  were  necessary  and  proper  for  his  safety  and  com- 
fort ;  that  such  services  were  of  a  character  suitable  to  his  sta- 
tion in  life  and  that  he  was  amply  able  to  pay  for  them,  and 
were  of  the  reasonable  value  of  ten  ($10)  per  week  for  a 
period  of  six  years  prior  to  his  death. 

"That  the  said  Annie  Gardner  has  never  received  any  con- 
sideration therefor  from  the  said  Wm.  M.  Young,  or  from  his 
estate,  or  from  any  personal  representative,  guardian,  or  any 
other  person  for  or  on  behalf  of  the  said  Wm.  M.  Young,  and 
the  whole  thereof  is  due  and  owing  to  the  said  Annie  Gardner, 

"That  on  the  24th  day  of  November,  1913,  the  said  plaint- 
iff duly  filed  in  the  county  court  of  the  said  county  of  Trem- 
pealeau hfer  duly  verified  claim  therefor  pursuant  to  notice  to 
creditors  given  in  the  matter  of  the  estate  of  Wm.  M.  Young, 
deceased. 

"That  during  the  period  of  the  guardianship  hereinbefore 
mentioned,  no  notice  to  creditors  was  ever  given  as  required 
by  law,  and  that  the  said  claim  is  not  barred  by  any  statute 
or  law  of  this  state  relating  to  the  filing,  allowance,  or  settle- 
ment of  accounts  of  persons  under  disability. 
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"That  said  services  were  not  performed  by  the  said  plaint- 
iff by  virtue  of  any  contract,  lease,  or  agreement  made  be- 
tween the  said  Wm.  M.  Young  and  the  husband  of  the  said 
Annie  Gardner,  nor  by  virtue  of  any  oral  understanding  or 
agreement  between  them,  and  that  the  character  of  such  serv- 
ices were  not  such  as  are  embraced  within  the  terms  or  mean- 
ing of  any  lease  or  contract  between  the  said  Wm.  M.  Young 
and  the  husband  of  said  Annie  Gardner  as  mentioned  in  the 
answer  pf  the  administrators  filed  herein. 

"That  no  part  of  the  claim  hereinafter  allowed  is  barred  by 
the  statute  of  limitation. 

"That  the  said  Annie  Gardner,  during  the  time  of  the  said 
performances  of  such  labor  and  services,  was  a  married  wo- 
man and  the  wife  of  one  Edward  Gardner. 

"That  all  of  such  services  so  rendered  were  performed  by 
the  said  Annie  Gardner  for  and  on  her  own  behalf,  and  that 
at  the  time  of  the  performances  of  the  same  she  expected  to 
be  compensated  therefor  and  to  receive  and  have  such  com- 
pensation as  her  own  property  and  estate,  and  that  said  hus- 
band, Edward  Gardner,  had  full  knowledge  thereof  and  con- 
sented thereto. 

"That  such  services  so  rendered  were  not  within  the  scope 
of  the  ordinary  duties  of  housewife,  nor  constituted  any  part 
of  the  duties  that  the  said  Annie  Gardner  owed  to  her  husband 
in  the  business  in  which  he  was  engaged,  and  that  the  compen- 
sation herein  allowed  for  such  services  is  the  individual  earn- 
iiigs  of  said  Annie  Gardner  accruing  from  labor  performed  in 
ber  own  behalf  and  is  her  separate  property." 

The  court  concluded  "That  the  said  plaintiff,  Annie  Gard- 
^^  is  entitled  to  judgment  herein  against  the  defendant,  the  • 
^tate  of  Wm.  M.  Young,  deceased,  in  the  sum  of  three  thou- 
sand one  hundred  twenty  ($3,120)  dollars,  together  with  in- 
terest thereon  from  the  24th  day  of  November,  1913,  at  the 
^'ate  of  six  per  cent,  per  annum,  in  all  the  sum  of  three  thou- 
sand four  hundred  sixty  and  80-100  ($3,460.80)  dollars,  to- 
gether with  the  costs  and  disbursements  of  this  action,  to  be 
Wafter  taxed." 

Judgment  was  entered  accordingly,  from  which  this  appeal 
^as  taken. 

Ofe  /.  Eggum,  for  the  appellant. 
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For  the  respondent  there  was  a  brief  by  R.  S.  Cowie  and 
A.  T.  Twesme,  attorneys,  and  Edward  Lees,  of  counsel,  and 
oral  argument  by  Mr.  Lees  and  Mr.  Cowie. 

Kekwin,  J.  It  is  contended  that  the  court  below  erred  in 
holding  that  the  claim  of  respondent  filed  against  the  estate  of 
Dr.  Wm.  M.  Young  was  not  barred  by  proceedings  in  guard- 
ianship matter  had  in  the  county  court 

On  the  14th  day  of  March,  1908,  Dr.  Young  was  declared 
an  incompetent  and  one  E.  F.  Clark,  of  Galesville,  Wiscon- 
sin, was  appointed  general  guardian  of  said  Young  and  con- 
tinued as  such  guardian  until  the  death  of  Dr.  Young,  which 
occurred  about  a  year  thereafter. 

The  claim  filed  covers  the  period  from  1902  to  the  time  of 
the  death  of  Dr.  Young  in  1909,  but  it  is  conceded  that  the 
portion  of  the  claim  which  accrued  more  than  six  years  before 
the  death  of  Dr.  Young  is  barred  by  the  statutes  of  limita- 
tion, and  the  court  below  so  held  and  included  no  item  of  the 
claim  which  accrued  prior  to  six  years  before  Dr.  Young^s 
death  in  the  allowance  made  to  the  respondent. 

It  is  insisted  by  counsel  for  appellant  that  all  such  parts  of 
the  claim  bearing  date  prior  to  March  14, 1908,  are  barred  by 
a  notice  to  creditors  and  proceedings  relative  to  the  proof  of 
claims  against  wards  and  deceased  persons.  The  infirmity  in 
this  contention  is  that  no  proceeding  in  compliance  with  the 
statute  for  barring  claims  against  the  estate  of  Dr.  Young 
was  had  in  the  guardianship  proceeding.  Sec.  39956^  Stats., 
is  the  only  statute  providing  for  barring  claims  in  guardian- 
ship proceedings,  a^d  this  statute  provides  for  commencement 
of  the  proceedings  by  filing  a  petition,  and  directs  that  when 
a  proper  petition  has  been  filed  the  county  court  shall  make 
an  order  fixing  time  and  place  for  the  examination  and  ad- 
justment of  claims  against  the  ward,  and  that  if  claims  be  not 
presented  accordingly  they  shall  be  barred.  This  section 
further  provides  that  after  the  order  has  been  made  no  suit 
can  be  maintained  against  the  ward,  etc.     This  statute  was 
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not  complied  with  in  the  instant  case,  and  the  question  arises 
whether  the  claim  could  be  otherwise  barred.  It  is  insisted 
on  the  part  of  the  appellant  that  it  could,  under  certain  pro- 
visions of  the  statute  referred  to  by  appellant  and  which  ^^11 
be  considered.  Sec.  3982  provides  in  substance  that  guard- 
ians appointed  shall  pay  the  debts  of  the  ward,  and  that  "un- 
less special  provision  be  made  all  proceedings  for  the  presen- 
tation, allowance  and  adjustment  of  claims  and  demands 
against  persons  under  guardianship  shall  be  had  and  made  as 
provided  in  these  statutes  relating  to  the  estates  of  decedents." 
This  section  does  not  bar  claims  not  filed.  The  provision  for 
bar  is  contained  in  sec.  3844,  which  relates  to  claims  against 
deceased  persons  and  not  claims  against  wards.  It  will  be 
seen  that  sec  3982  refers  to  procedure  only  in  regard  to  filing 
claims.  The  statute  of  limitation  as  to  claims  against  de- 
ceased persons  is  sec.  3844,  and  makes  no  reference  to  claims 
against  persons  under  guardianship.  Sec.  39956  is  the  only 
statute  providing  for  bar  of  claims  against  persons  under 
guardianship,  and  this  statute  plainly  has  not  been  complied 
with  in  the  instant  case;  hence  the  claim  was  not  barred. 
The  proceeding  in  county  court  did  not  comply  with  sec. 
39956.  No  petition  was  filed ;  the  order  of  the  county  court 
did  not  fix  a  time  and  place  for  the  examination  and  adjust- 
ment of  claims  against  the  ward,  nor  fix  a  time  within  which 
claims  must  be  presented  or  be  thereafter  barred.  The  order 
m  the  instant  case  does  not  limit  the  time  within  which  claims 
must  be  presented,  or  provide  that  claims  not  presented  at  the 
time  and  place  fixed  in  the  order  shall  be  thereafter  barred, 
therefore,  does  not  comply  with  the  statute.  Britt  v.  Estate 
oflde,  75  Wis.  113,  43  K  W.  659. 

Sec  3838,  Stats.,  relates  to  claims  against  deceased  per- 
sons; sec  3840  provides  for  fixing  time  for  presenting  claims 
m  case  of  granting  letters  of  administration ;  sec  3840m  pro- 
vides for  order  of  publication  under  sec.  3840  when  publica- 
tion has  not  been  made ;  and  sec.  4050  provides  that  when  the 
court  orders  notice  published  it  shall  be  suflScient  if  a  brief 
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statement  of  the  matter  to  be  heard,  suflScient  to  fairly  inf onn 
the  interested  parties  of  the  nature  of  the  proposed  proceeding 
and  the  estate  involved,  be  published.  None  of  these  sections 
affect  the  questions  in  the  instant  case. 

Error  is  assigned  in  the  admission  of  testimony  of  the  re- 
spondent, Annie  Gardner^  in  relation  to  the  services  per- 
formed by  her  for  the  deceased.  Dr.  Young.  It  is  claimed 
that  such  testimony  was  not  admissible  under  sec.  4069,  Stats. 
Our  examination  of  the  record  has  failed  to  disclose  any 
proper  objection  to  the  evidence.  But  even  if  proper  objec- 
tion were  made,  we  think  the  evidence  was  admissible.  E^ 
tate  of  Kessler,  ST  Wis.  660,  59  N.  W.  129. 

All  other  material  propositions  discussed  by  counsel  for  ap- 
pellant involve  questions  of  fact. 

The  findings  set  out  in  the  statement  of  facts  are  well  sup- 
ported by  the  evidence,  and  support  the  judgment  It  is  un- 
necessary to  extend  this  opinion  by  a  discussion  of  the  evi- 
dence.    We  find  no  error  in  the  record. 

By  the  Court. — The  judgment  is  aflBrmed. 


MiEANOviTz  and  another,  Kespondents,  vs.  Gee  and  another. 

Appellants. 

ApHl  U—May  2,  1916. 

Vendor  and  purchaser  of  land:  Fraud:  Fiduciary  relation:  Rescission 
of  contract:  Actionable  representations:  Fact  or  opinionf 
Waiver  of  right  to  rescind:  False  testimony  as  barring  right  to 
relief:  Letter  of  trial  judge:  Findings  of  fact, 

1.  A  fiduciary  relation  exists  when  confidence  is  reposed  on  one  side 

and  there  is  a  resulting  superiority  and  influence  on  the  other; 
and  the  relation  and  duties  involved  in  it  need  not  be  legal,  but 
may  be  moral,  social,  domestic,  or  merely  personal. 

2.  Thus,  where  ignorant  foreigners  who  spoke  English  very  Im- 

perfectly supposed  that  in  purchasing  certain  land  and  personal 
property  they  were  represented  by  a  fellow  countryman  in  whom 
they  trusted  and  who  assured  them  that  he  would  give  them  a 
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good  deal  and  that  they  could  depend  upon  him  in  making  a  fair 
transaction  for  them,  but  who  was  in  fact  the  paid  agent  of  the 
vendors,  the  relation  of  such  agent  to  the  purchasers  was  of  a 
fiduciary  character  and  for  liis  false  statements  in  respect  to  the 
property  the  vendors  are  liable,  although  no  artifice  or  trick  was 
used  to  induce  reliance  thereon  or  prevent  investigation. 

3.  Under  the  circumstances  above  stated  the  purchasers,  having  no 

other  means  of  ascertaining  the  facts  as  to  the  value  of  the  prop- 
erty, had  a  right  to  rely  upon  the  representations  of  the  agent 
relating  to  the  value  of  the  land,  the  quality  of  the  soil,  the  ex- 
tent of  the  cultivated  area,  and  the  value  of  the  stock  and  crops, 
and  such  representations,  even  though  they  took  the  form  of  ex- 
pressions of  opinion,  are  to  be  considered  as  statements  of  fact. 

4.  The  representations  made  being  statements  of  fact,  false,  material, 

and  relied  upon  by  the  purchasers,  they  had  a  right  to  rescind  the 
contract  even  though  the  property  was  actually  worth  the  price 
paid  for  it. 

5.  It  is  not  necessary,  in  such  a  case,  that  the  representations  made 

he  of  such  a  character  as  to  influence  the  conduct  of  a  person  of . 
ordinary  intelligence  and  prudence. 

6.  Although  made  in  good  faith,  false  statements  are  actionable  if 

material  and  relied  upon  by  the  party  to  whom  they  are  made. 

7.  Where  plaintifts  had  been  induced  by  false  representations  to  pur- 

chase land  and  personal  property  from  defendants  for  $3,500, 
paying  $800  down  and  giving  a  mortgage  on  the  personalty  for 
$600  and  a  mortgage  on  the  land  for  $2,100,  and  defendants  knew 
that  plaintiffs  could  not  make  the  payments,  the  sale  of  a  small 
part  of  the  personal  property  by  plaintiffs  was  not  a  waiver  of 
the  right  to  rescind. 
S-  A  letter  sent  to  counsel  by  the  trial  Judge,  in  transmitting  i  copy 
of  his  decision,  in  which  the  court  remarked  that  it  was  appar- 
ent that  one  plaintiff  "was  lying  whenever  he  saw  a  chance  to 
lie,"  is  not,  if  proper  to  be  considered  at  all,  a  sufficient  basis  for 
denying  equitable  relief  to  plaintiffs  on  the  ground  that  they 
testified  falsely,  where  the  findings  of  fact  subsequently  made 
and  twice  reviewed  by  the  court  contained  no  reference  to  the 
matter. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Wood 
county :  Byron  B.  Pabk,  Circuit  Judge.    Affirmed. 

Action  by  vendees  to  rescind  contract  for  the  purchase  of 
certain  real  estate  and  personal  property.  Plaintiffs  are 
Russian  Jews,  one  being  thirty  and  the  oth^r  twenty-five  years 
^f  age.     They  came  to  this  coimtry  about  four  years  ago,  and 
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on  June  27, 1914,  purchased  certain  lands  and  personal  prop- 
erty of  the  defendants  for  $3,500,  paid  $800  down,  and  gave 
a  chattel  mortgage  for  $600  on  the  personal  property  and  a 
mortgage  for  $2,100  on  the  real  estata  Plaintiffs  went  into 
possession  of  the  property,  which  they  claimed  was  repre- 
sented to  them  as  worth  $4,000,  upon  which  there  were  cer- 
tain stated  amounts  of  crops  growing,  the  soil  being  repre- 
sented as  fertile;  that  said  representations  were  in  fact  un- 
true; that  plaintiffs  knew  nothing  about  farming  in  this 
country,  did  not  know  how  much  land  was  included  in  an 
acre,  and  they  supposed  themselves  to  be  represented  by  one 
Oinsberg  as  a  friend  and  countryman,  who  was  in  fact  the 
agent  of  the  defendants  and  received  a  commission  for  mak- 
ing the  sale  to  plaintiffs.  The  defendants  denied  the  allega- 
tions of  the  complaint  and  alleged  that  the  plaintiffs  were 
estopped  from  claiming  a  rescission  of  the  contract  by  reason 
of  the  fact  that  plaintiffs  had  disposed  of  some  parts  of  the 
personal  property  and  had  not  made  a  sufficient  tender  back 
of  the  property  received  by  them  to  entitle  them  to  rescission. 
The  trial  court  found  for  the  plaintiffs,  who  had  judgment 
rescinding  the  contract  and  awarding  them  $800,  the  amount 
of  money  paid  down  by  them.  From  such  judgment  defend- 
ants appeal 

For  the  appellants  there  was  a  brief  by  D.  D.  Conway,  at- 
torney, and  Grady,  Famsworth  &  Kenney,  of  counsel,  and 
oral  argument  by  Mr.  Conway  and  Mr.  Daniel  H.  Grady. 

For  the  respondents  there  was  a  brief  by  Goggins,  Brazeau 
<&  Goggins,  and  oral  argument  by  Hugh  W.  Goggins  and  Theo. 
W.  Brazeau. 

EosBNBBEBY,  J.  The  defendants  attack  the  findings  on 
the  ground  that  they  are  contrary  to  the  great  preponderance 
of  the  evidence.  Briefly  stated,  the  findings  so  far  as  ma- 
terial are  as  follows:  Plaintiffs  were  uneducated  and  ig- 
norant and  able  to  speak  the  English  language  very  imper- 
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fectly;  were  entirely  ignorant  of  farm-land  values,  the  care  or 
value  of  stock  or  machinery,  or  the  measure  of  land,  and  of 
every  other  matter  connected  with  farming  or  farm  life,  and 
prior  to  the  day  on  which  the  transaction  was  concluded  had 
never  been  in  Wood  county,  where  the  land  was  situated,  and 
knew  nothing  about  lands  or  land  values  in  the  vicinity  of  the 
city  of  Grand  Rapids  or  of  the  character  of  the  soil,  and  had 
never  had  any  experience  in  farming;  that  plaintiflFs  came  to 
the  city  of  Grand  Rapids  and  applied  to  one  Jacob  Ginsberg, 
a  fellow  countryman,  who  assured  the  plaintiffs  that  he  was 
well  acquainted  witk  real  estate  in  the  vicinity  of  Grand  Rap- 
ids, that  he  would  give  them  a  good  deal,  and  that  they  could 
trust  him  and  depend  upon  him  in  making  a  fair  transaction 
for  them ;  that  the  defendants  on  June  27,  1914,  were  the 
owners  of  the  property  in  controversy ;  that  the  land,  forty 
acres  in  extent,  had  been  used  for  many  years  without  fer- 
tilization or  care,  was  sandy  land  of  which  twenty-five  acres 
were  cleared,  and  with  the  exception  of  six  or  eight  acres 
greatly  nm  down  and  of  little  fertility  and  incapable  of  pro- 
ducing good  crops,  all  of  which  was  known  to  Ginsberg  and 
the  defendants ;  that  the  forty  acrea  of  land  in  question,  to- 
gether with  the  buildings  thereon,  was  worth  on  the  27th  day 
of  June,  1914,  not  to  exceed  $1,800,  the  personal  property  not 
to  exceed  $1,000,  and  the  crops  growing  thereon  not  to  ex- 
ceed $200,  a  total  value  not  exceeding  $3,000 ;  that  prior  to 
June  27,  1914,  the  defendants  had  informed  Ginsberg  of 
their  desire  to  sell  the  property  in  question,  and  that  on  that 
day  he  acted  as  the  agent  of  the  defendants  and  was  paid  $300 
for  hia  services ;  that  on  said  27th  day  of  June  the  plaintiffs 
went  upon  the  land  in  question,  remained  there  about  forty- 
five  minutes,  were  given  a  lunch,  and  were  told  by  the  defend- 
ants that  there  were  sown  and  planted  seven  acres  of  com, 
fifteen  acres  of  rye,  and  six  acres  of  potatoes ;  that  plaintiffs 
went  over  the  farm  and  through  the  house  and  barn  and 
looked  at  the  stock ;  that  at  the  time  of  said  visit  the  personal 
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property  was  represented  by  Ginsberg  to  them  as  worth 
$1,200,  the  crops  as  being  worth  $500;  that  $30  per  month 
could  be  made  from  the  sale  of  milk;  that  the  farm  would 
produce  100  bushels  of  potatoes  to  the  acre,  and  that  there 
were  six  and  one-half  acres  of  potatoes,  seven  acres  of  corn, 
and  eighteen  acres  of  rye  growing  thereon,  and  that  said 
farm,  crops,  and  personal  property  were  worth  $4,000 ;  that 
the  plaintiffs  relied  on  such  statements  and  would  not  have 
purchased  except  for  such  representations ;  that  there  was  in 
fact  growing  on  the  farm  on  the  day  in  question  not  to  ex- 
ceed fifteen  acres  of  rye,  five  or  six  acres  of  corn,  and  three 
and  one-half  acres  of  potatoes,  and  that  Ginsberg  knew  at  the 
time  of  making  such  representations  as  he  did  make  that  they 
were  false ;  that  plaintiffs  entered  into  a  contract  to  purchase 
by  which  they  were  to  pay  $3,500  for  the  land,  personal  prop- 
erty, and  crops,  $800  being  paid  down,  $600  being  secured  by 
chattel  mortgage  upon  the  personal  property,  and  $2,100  by 
a  mortgage  upon  the  real  estate  in  the  usual  form ;  that  it  was 
the  duty  of  the  defendants  to  disclose  to  the  plaintiffs  that  the 
tillable  land  on  such  farm,  with  the  exception  of  six  or  eight 
acres,  was  so  greatly  run  down  as  not  to  be  in  condition  to 
produce  any  substantial  crops,  which  fact  could  not  be  ascer- 
tained by  the  plaintiffs  by  any  reasonable  inspection ;  that  the 
defendants  in  fact  knew  that  the  plaintiffs  could  not  pay  for 
sftid  land,  would  be  unable  to  raise  or  buy  sustenance  for  the 
cattle  and  horses  on  the  farm,  and  thai  the  defendants  did  in 
fact  on  the  21st  day  of  October,  1914,  foreclose  the  chattel 
mortgage  and  take  substantially  all  of  the  personal  property 
from  the  plaintiffs ;  that  proper  tender  was  made  and  demand 
for  rescission  of  the  contract;  and  certain  other  facts  were 
found  relating  to  an  accounting  not  material  here. 

The  plaintiffs  had  judgment  canceling  and  rescinding  the 
contract,  and  the  amount  paid  down  by  them,  $800,  was  made 
a  lien  upon  the  premises,  with  interest  from  the  Ist  day  of 
August,  1914,  less  the  sum  of  $84.50  received  by  the  plaint- 
iffs from  the  sale  of  personal  property. 
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The  case  was  very  vigorously  contested.  The  trial  com- 
menced on  January  21,  1915,  and  closed  the  next  day.  The 
parties  were  directed  to  file  briefs,  which  they  did.  There 
was  a  brief  for  the  plaintiffs,  a  brief  for  the  defendants,  a 
plaintiffs^  reply  brief,  and  a  rejoinder  by  the  defendants.  On 
March  12, 1915,  the  court  filed  its  decision  in  writing,  stating 
at  considerable  length  the  facts  as  found  by  him,  and  directed 
the  plaintiffs'  attorneys  to  prepare  findings  in  accordance 
therewith  and  submit  the  proposed  findings  to  defendants'  at- 
torneys. On  March  12,  1915,  the  judge,  in  transmitting  a 
copy  of  his  decision  to  the  attorneys  in  the  case,  accompanied 
the  same  with  a  letter  in  which  he  used  the  following  lan- 
guage: "All  during  the  trial  of  this  case  I  felt  the  utmost  sym- 
pathy and  compassion  for  the  plaintiffs.  My  feeling  for  them 
was  not  greatly  changed,  although  it  was  apparent  Ben  was  ly- 
ing whenever  he  saw  a  chance  to  lie."  On  April  26th,  and 
before  the  findings  were  signed,  the  defendants  made  a  mo- 
tion requesting  the  court  to  reopen  the  case  and  take  additional 
evidence.  On  June  1,  1915,  there  was  a  hearing  on  this  mo- 
tion. In  disposing  of  the  motion  to  reopen  the  case  and  pre- 
sent further  testimony,  the  court  said  in  its  decision  handed 
down  June  5, 1915: 

"I  listened  carefully  to  all  the  affidavits  when  they  were 
read  in  court.  Since  then  I  have  gone  over  the  entire  case  and 
have  carefully  read  all  the  affidavits." 

The  court  carefully  reviewed  the  matters  presented  on  the 
hearing  and  denied  defendants'  motion.  On  June  19,  1915, 
defendants  made  a  motion  "to  modify  and  supplement  the  find- 
ings heretofore  made  and  filed  in  the  above  entitled  action  and 
to  substitute  the  annexed  proposed  findings  for  those  found." 
The  motion  was  heard  on  August  7, 1915,  and  on  the  same  day 
the  court  denied  the  motion,  after  carefully  considering  the 
propositions  advanced  by  the  defendants,  and  the  findings 
signed  as  of  the  5th  day  of  June,  1915,  became  the  findings  of 
fact  and  conclusions  of  law  in  the  case. 

This  case  had  the  very  careful  and  thorough  consideration  of 
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the  trial  judge  on  three  separate  and  distinct  occasions  and 
each  time  the  entire  case  became  the  subject  of  the  trial  court's 
consideration.  He  approached  the  matter  in  the  beginning 
apparently  with  some  doubts  as  to  his  duty  in  the  premises,  but 
a  review  of  the  record  shows  that  at  the  time  he  finally  disposed 
of  the  matter  he  did  so  under  the  clear  and  definite  conviction 
that  his  disposition  was  right  We  have  carefully  examined 
the  evidence,  and  while  it  is  not  free  from  troublesome  ques- 
tions we  are  of  the  opinion  that  the  trial  court's  conclusion  ia 
right,  and  we  certainly  cannot  disturb  the  findings  as  contrary 
to  the  clear  preponderance  of  the  evidence. 

We  are  urged  to  reverse  the  judgment  as  not  supported  by 
the  findings  for  three  reasons:  (1)  That  the  court  erred  in  its 
conclusion  that  the  facts  found  justified  rescission.  (2)  That 
the  court  erred  in  its  conclusion  that  the  plaintiffs  had  not 
waived  the  right  to  rescind.  (3)  That  the  plaintiffs  were  not 
entitled  to  equitable  relief  for  the  reason  that  they  testified 
falsely  upon  the  trial. 

Defendants  argue  that  representations  as  to  value  or  mere 
failure  to  disclose  certain  facts,  where  there  is  no  artifice  or 
trick  used  to  induce  reliance  or  prevent  investigation,  in  the 
absence  of  a  confidential  or  fiduciary  relation  between  the  par- 
ties, cannot  constitute  the  basis  of  an  action  for  damages  for 
deceit  or  right  in  equity  to  rescission,  and  cite  Morgan  v. 
Hodge,  145  Wis.  143,  129  N.  W.  1083 ;  Francois  v.  Cody  L. 
Co.  149  Wis.  115,  135  N.  W.  484;  and  Farr  v.  Peterson,  91 
Wis.  182,  64  K  W.  863. 

1.  There  are  two  answers  to  this  contention :  (a)  The  court 
found  that  the  plaintiffs  supposed  themselves  to  be  repre- 
sented by  Ginsberg,  a  fellow  countryman  in  whom  they 
trusted,  whereas  in  fact  Ginsberg  was  the  paid  agent  of  the 
defendants.  This  fact  of  itself,  even  if  not  sufficient  to  raise 
a  presumption  of  fraud,  certainly  subjects  the  conduct  of  the 
defendants  to  very  close  scrutiny.  A  fiduciary  relation  exists 
when  confidence  is  reposed  on  one  side  and  there  is  resulting 
superiority  and  influence  on  the  other;  and  the  relation  and 
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duties  involved  in  it  need  not  be  legal,  but  may  be  moral,  so- 
cial, domestic,  or  merely  personal.  Hensan  v.  Cooksey,  237 
m.  620,  86  N.  E.  1107;  Beach  v.  Wilton,  244  111.  413,  91 
N.  K  492;  Beare  v.  Wright,  14  N.  Dak.  26,  103  N.  W.  632. 
The  trial  court  undoubtedly  had  this  rule  in  mind.  In  the 
decision  preceding  the  formal  findings  the  court  said: 

"The  utter  incapacity  of  the  plaintiffs  was  such  that  no 
artifice  or  trick  was  necessary  and  none  seems  to  have  been 
resorted  to.  The  plaintiffs  trustingly  placed  themselves  and 
their  $800  at  the  disposal  of  Ginsberg.  Ginsberg  knew  this 
and  fraudulently  landed  both  them  and  their  $800." 

Under  such  circumstances  the  relation  of  Ginsberg  to  the 
plaintiffs  was  of  a  fiduciary  character  and  he  was  bound  to 
speak  the  truth.  This  he  did  not  do,  and  the  defendants  are 
bound  by  his  act 

(b)  The  statements  made  by  Ginsberg,  although  relating 
to  value,  the  quality  of  the  soil,  the  extent  of  the  cultivated 
area,  and  the  value  of  the  stock  and  crops,  were  not  neces- 
sarily for  that  reason  merely  statements  of  opinion.  Repre- 
sentations may  be  statements  of  opinion  or  allegations  of  fact 
so  called,  depending  upon  the  circumstances  in  view  of  which 
they  are  made.  "The  mere  fact  that  a  statement  takes  the 
form  of  an  expression  of  opinion,  however,  is  not  always  con- 
clusive. Whenever  there  is  any  doubt  as  to  whether  it  is 
made  as  a  mere  expression  of  opinion  or  as  a  statement  of 
fact,  the  question  must  be  determined  by  the  jury  or  court" 
J.  H.  Clark  Co.  v.  Rice,  127  Wis.  451,  106  N.  W.  231. 

Where  the  statements  take  the  form  of  expressions  of  opin- 
ion, as  "There  was  ore  enough  on  the  dump  to  run  the  mill 
five  years,"  and  that  "it  was  a  high  grade  of  ore,"  they  are 
Btatements  of  fact  "  ^That  there  was  half  a  million  dollars 
worth  of  ore  on  the  dimip  ready  to  mil?  is  somewhat  in  the 
nature  of  an  expression  of  opinion,  but  not  clearly  so,  and 
when  coming  from  the  seller  who  was  narrating  what  he  had 
«cen  on  the  property  to  a  buyer  who  never  saw  it  and  had  no 
reasonable  opportunity  to  see  it  must  be  considered  a  state- 
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ment  of  fact"     Rogers  v.  Rosenfeld,  158  Wis.  285,  290,  14» 
N.  W.  33. 

"The  plaintiiF  does  not  deny  that  he  stated  to  Mrs.  Alberts 
that  his  property  was  worth  $14,000, — a  statement  made  to 
induce  her  to  sign  the  contract  Whether  we  regard  it  as  a 
mere  expression  of  opinion  or  an  absolute  representation  of 
fact,  it  is  a  circumstance  proper  to  be  considered  on  the  ques- 
tion of  the  specific  performance  of  the  contract,  with  the  other 
facts  in  the  case.  The  conditions  were  such  that  it  had  the 
force  and  effect  of  an  express  representation,  so  far  as  the 
rights  of  Mrs.  Albertz  are  concerned."  Mulligan  v.  Albert z, 
103  Wis.  140,  148,  78  N.  W.  1093. 

"True,  generally  speaking,  a  mere  opinion  as  to  the  value 
of  property  offered  for  sale,  however  extravagant,  will  not 
void  the  sale,  if  one  be  thereby  made,  on  the  ground  of  fraud. 
Maltby  v.  Amtin,  65  Wis.  527,  27  N.  W.  162;  Fowler  v. 
McCann,  86  Wis.  427,  56  N.  W.  1085.  Neither  will  a  false 
representation  as  to  future  matters,  or  a  promise  to  do  some 
act  in  t£e  future  which  the  promisor  does  not  intend  to  per- 
form.  Patterson  v.  Wright,  64  Wis.  289,  25  N.  W.  10. 
The  rule  as  to  representations  of  value  applies  strictly  only 
where  the  parties  are  dealing  at  arm's  length  and  on  equal 
terms.  It  does  not  apply  where  the  relations  between  them 
are  of  a  fiduciary  character  or  of  trust  and  confidence,  or  the 
person  to  whom  the  representations  are  made  is  incompetent 
to  do  business  or  knows  personally  nothing  about  the  subject 
of  the  sale  and  is  purposely  induced,  by  the  conduct  of  the 
vendor,  not  to  inform  himself  but  to  act  under  the  advice  of 
such  vendor  and  the  influences  by  him  used  to  that  end.'^ 
Horton  v.  Lee,  106  Wis.  439,  444,  82  N.  W.  360. 

Mere  exaggerated  statements  by  the  vendor  of  land  as  ta 
its  value,  and  purchase  by  the  vendee  at  such  valuation,  are 
not  sufficient  ground  for  rescinding  the  contract,  where  both 
parties  had  equal  opportunities  for  ascertaining  the  value  and 
there  is  no  proof  of  fraudulent  intent  in  the  vendor.  Sues- 
senguth  v.  BingerJievmer,  40  Wis.  370. 

Representations  by  the  vendor  of  a  farm  that  the  pastur- 
age was  sufficient  for  twenty-five  head  of  cattle,  that  the  hay 
land  grew  hay  sufficient  to  enable  twenty-five  head  of  cattle 
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to  be  kept,  and  that  there  was  a  cranberry  marsh  on  the  land 
producing  ten  to  twelve  bushels  of  cranberries  each  year,  al- 
though expressions  in  the  form  of  opinions,  were  held  to  be 
statements  of  fact  fraudulently  made  with  intent  to  deceive, 
and,  being  relied  upon  by  the  defendants,  were  actionable. 
Brustman  v.  Dunn,  161  Wis.  306,  154  K  W.  361. 

In  35  L.  R.  A.  417,  a  large  nimaber  of  cases  are  cited  under 
the  title  "Expressions  of  opinion  as  fraud,"  and  in  37  L.  R. 
A.  593,  a  like  number  of  cases  are  quoted  under  the  title 
"Right  to  rely  upon  representations  made  to  effect  contract  as 
a  basis  for  a  charge  of  fraud." 

The  attempt  to  base  a  distinction  upon  the  difference  be- 
tween an  "opinion"  and  a  "fact"  has  resulted  in  much  con- 
fusion; representations  in  one  case  being  held  to  be  matters 
of  opinion  and  representations  in  another  case  of  exactly  the 
same  character  being  held  to  be  statements  of  fact.  This  dis- 
tinction is  oftentimes  uncertain,  indefinite,  and  unreal. 

"In  the  first  place  no  such  distinction  is  scientifically  pos- 
sible. We  may  in  ordinary  conversation  roughly  group  off 
distinct  domains  for  'opinion'  on  the  one  hand  and  'fact'  or 
'knowledge'  on  the  other ;  but  as  soon  as  we  come  to  analyze 
and  define  these  terms  for  the  purpose  of  that  accuracy  which 
is  necessary  in  legal  rulingsj  we  find  that  the  distinction  van- 
ishes, that  a  flux  ensues,  and  that  nearly  everything  which  we 
choose  to  call  'fact'  either  is  or  may  be  only  'opinion'  or  in- 
ference. .  .  .  This  doctrine  is  not  sustained  by  sound  psy- 
chological or  metaphysical  analysis."  3  Wigmore,  Evidence, 
§  1919. 

A  study  of  the  cases  suggests  the  thought  that,  in  the  ab- 
sence of  an  express  intent  to  defraud,  the  determination  of 
whether  or  not  certain  representations  are  statements  of  fact 
or  of  opinion  depends  upon  whether  or  not  the  person  to 
whom  the  Representations  are  made  may,  under  all  the  facts 
*nd  circumstances  of  the  case,  including  such  person's  ca- 
pacity or  want  of  capacity,  rely  upon  them.  Where  the  per- 
son to  whom  they  are  made  may  rely  upon  them  they  are  held 
*o  be  statements  of  fact ;  where  the  person  to  whom  they  are 
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made  may  not  rely  upon  them,  without  being  guilty  of  a  want 
of  ordinary  care  and  prudence,  they  are  denominated  opin- 
ions. In  this  case  the  plaintiffs,  in  view  of  the  fact  that  they 
supposed  themselves  to  be  represented  by  a  friend  and  coun- 
tryman, having  no  other  means  of  ascertaining  the  facts  with 
reference  to  the  value  of  the  property,  and  lulled  into  security 
by  the  statement  of  their  supposed  friend  that  he  would  see 
that  they  got  a  good  deal,  were  clearly  entitled  to  rely  upon 
the  statements  made  to  them,  and  the  representations  were 
statements  of  fact  and  not  expressions  of  opinion.  Morgan  v. 
Hodge,  14c5  Wis.  143, 129  K  W.  1083;  Eidl  v.  Doheny,  161 
Wis.  27,  152  N.  W.  417. 

Under  the  established  rule,  the  representations  made  were 
statements  of  fact,  were  false,  material,  and  were  relied  upon- 
by  the  plaintiffs,  and  they  had  a  right  to  rescind  the  contract 
even  though  the  property  were  worth  the  price  paid  for  it* 
GreUing  v.  Watermolen,  128  Wis.  440,  446,  107  N.  W.  339- 

It  is  not  necessary  that  the  representations  made  be  of  such 
a  character  as  to  influence  the  conduct  of  a  person  of  ordi- 
nary intelligence  and  prudence.  "There  is  no  such  issue  in 
an  action  for  deceit  The  sole  question  is  whether  the  rep- 
resentations in  fact  deceived  the  party  involved  and  materially 
affected  his  conduct  Effectiveness  of  deceit  is  to  be  tested 
by  its  actual  influence  on  the  person  deceived,  not  by  its  prob- 
able weight  with  another."  Bowe  v.  Oage,  127  Wis.  245,  106 
N.  W.  1074;  Bamdt  v.  Frederick,  78  Wis.  1,  47  N.  W.  6; 
Kaiser  v.  Nummerdor,  120  Wis.  234,  97  N.  W.  932. 

Statements  may  be  made  in  good  faith,  nevertheless  if  they 
are  material,  are  relied  upon  by  the  party  to  whom  they  are 
made,  and  are  false,  they  are  actionable.  First  Nat.  Bank  v. 
Hackett,  159  Wis.  113,  149  N.  W.  703. 

2.  The  trial  court  was  clearly  right  in  its  conclusion  that 
the  plaintiffs  had  not  waived  their  right  to  rescind.  The  cir- 
cumstances of  the  plaintiffs  were  such  that  the  sale  of  a  small 
part  of  the  personal  property  cannot  be  held  to  be  a  waiver  of 
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their  right  to  rescind.     We  do  not  deem  further  discussion  on 
this  point  necessary, 

3.  The  argument  of  counsel  for  defendants  that  equitable 
relief  should  be  denied  the  plaintiffs  on  the  ground  that  they 
testified  falsely  is  based  upon  the  remark  of  the  trial  judge, 
contained  in  a  more  or  less  personal  letter  addressed  by  him 
to  counsel  and  accompanying  his  decision  dated  March  12th. 
The  use  of  a  letter  of  this  kind  for  the  purpose  of  attempting 
to  impeach  the  record  is,  to  say  the  least,  of  doubtful  pro- 
priety. Since  writing  the  letter  the  court  has  twice  reviewed 
the  case  and  at  its  conclusion  had  no  doubts  whatever  as  to  the 
correctness  of  the  findings  as  signed.     This  court  has  said : 

"Probably  substantially  all  the  evidence  bearing  on  that 
question  was  produced  and  it  was  passed  upon  in  the  findings, 
though  not  in  the  opinion.  The  latter  is  of  little  consequence 
except  as  explanatory  of  the  findings.  It  was  an  unnecessary 
effort  The  findings  which,  in  contemplation  of  the  written 
law,  were  made  by  the  trial  judge,  and  in  the  opinion  of  the 
writer  should  always  be  so  made  in  fact,  must  be  taken  as  the 
judicial  conclusion  in  the  case  both  as  to  matters  of  fact  and 
of  law."  Becker  v.  Beaver  M.  Co.  158  Wis.  471,  474,  149 
N.  W.  209. 

If  the  opinion,  a  more  or  less  formal  document,  and  pre- 
pared for  filing  as  a  part  of  the  record,  is  of  little  consequence, 
a  chance  remark  of  the  trial  judge,  made  in  a  letter  transmit- 
ting a  copy  of  the  opinion,  must  be  of  still  less  consequence. 
Certainly  it  is  not  sufficient  to  overturn  the  deliberate  conclu- 
sion of  the  court  as  embodied  in  the  findings  made  subse- 
quently and  after  twice  considering  the  entire  case. 

By  the  Court. — Judgment  afiirmed. 
Vol.  163  — 17 
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T.  W.  Stevenson  Company,  Respondent,  vs.  Peterson,  Ap- 
pellant. 

ApHl  U—May  2,  1916, 

Novation:  What  constitutes:  Assent  of  creditor,  how  proved:  Evi- 
dence: Sufficiency, 

1.  The  essentials  of  a  novation  are  a  mutual  agreement  between  a 

debtor,  his  creditor,  and  a  third  person  by  which  such  third  per- 
son agrees  to  be  substituted  for  such  debtor  and  the  creditor  as- 
sents thereto,  extinguishing  the  obligation  of  such  debtor  to  such 
creditor  and  creating  in  place  thereof  an  obligation  of  such  third 
person  to  such  creditor. 

2.  The  assent  of  the  creditor  to  the  substitution  of  a  new  debtor  in 

place  of  the  old  one  need  not  be  given  by  any  writing  or  by  ex- 
press words,  but  may  be  shown  by  circumstances  and  the  con- 
duct of  the  parties. 
8.  In  an  action  to  recover  the  amount  due  for  merchandise  sold  to 
defendant,  the  evidence — showing,  among  other  things,  that 
plaintiff  was  fully  informed  that  defendant  had  sold  his  business 
and  stock  in  trade  to  third  persons  who  agreed  to  pay  the  debt  in 
salt  and  become  substituted  in  his  place  as  debtor;  that  there- 
after plaintiff  treated  the  accoimt  as  an  indebtedness  of  such 
third  persons,  extended  the  time  for  payment  at  their  request, 
obtained  notes  from  them  for  the  amount,  with  material  advan- 
tages over  permitting  it  to  stand  on  mere  open  account,  and  no- 
tified such  person  that  the  notes  had  been  placed  to  their  credit — 
is  held  to  establish  circumstantially  plaintiff's  assent  to  the  sub- 
stitution of  the  third  persons  as  debtors  in  place  of  the  defend- 
ant. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dunn 
county :  George  Thompson,  Circuit  Judge.     Reversed. 

Action  to  recover  an  amount  claimed  to  be  due  for  a  quan- 
tity of  merchandise  sold  by  plaintiff  to  the  defendant  The 
defendant  answered  that  there  was  a  contract  of  novation 
whereby  he  sold  the  merchandise  in  question  and  his  entire 
stock  of  goods  to  R.  R.  Porter  &  Son,  they  agreed  to  pay  his 
indebtedness  to  plaintiff,  and  it  agreed  to  take  them  as  debtor 
in  his  place;  and  further  answered  that,  after  defendant's 
vendees  agreed  to  pay  plaintiff,  the  latter  and  such  vendees, 
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without  defendant's  knowledge  or  consent,  agreed  that  the 
time  of  payment  of  the  debt,  which  was  due  January  1, 1914, 
should  be  extended,  one  half  to  May  1,  1914,  and  one  half  to 
July  1, 1914,  such  vendees  to  give  their  notes  for  such  pay- 
ments bearing  interest  at  the  rate  of  seven  per  cent,  per 
annum  from  January  1, 1914,  and  agreeing  therein  to  pay,  in 
addition  to  principal  and  interest,  exchange  and  collection 
charges;  and  that  notes  were  given  accordingly,  thereby  ex- 
tending the  time  of  payment  of  the  debt  without  defendant's 
consult 

The  evidence  showed  this :  Defendant  informed  plaintiff  by 
letter  of  his  having  made  an  agreement  with  Porter  &  Son  as 
indicated  in  the  answer  and  asked  to  have  his  debt  charged 
to  them  and  a  proper  credit  to  be  given  to  him.  Later  plaint- 
iff wrote  Porter  &  Son,  mentioning  the  letter  from  defendant 
aud  stating  that  it  was  presumed  the  understanding  between 
defendant  and  Porter  &  Son  was  that  the  latter  would  pay 
the  debt  and  asking  a  confirmation.  Later,  plaintiff  wrote 
Porter  &  Son  stating  that  if  they  intended  to  pay  the  debt  to 
^ply  promptly  by  check  or  otherwise.  Later,  plaintiff  wrote 
defendant,  acknowledging  his  letter,  aforesaid,  stating  that  it 
had  written  Porter  &  Son  without  receiving  a  reply,  that  it 
^^pected  payment  by  them  or  him,  and  asking  the  latter  to 
^ake  up  the  matter  with  them.  Later,  Porter  &  Son  wrote 
plaintiff  confirming  the  letter  of  defendant  to  the  effect  that 
^^y  had  agreed  to  pay  the  debt  and  offering  to  give  a  four 
Ruths'  note  drawing  interest  at  the  rate  of  six  per  cent, 
^wch  30,  1914,  plaintiff  replied,  offering  to  put  the  account 
"^to  two  seven  per  cent,  notes,  dated  January  1,  1914,  one 
for  half,  payable  May  1, 1914,  and  the  other  for  half,  payable 
^^h  1, 1914,  and  inclosed  two  forms  for  notes  to  be  used  in 
case  of  the  proposition  being  accepted.  The  instruments  in- 
cluded an  agreement  to  pay  exchange  and  collection  charges 
and,  that,  in  case  of  any  change  taking  place  in  the  ownership 
of  the  payors'  business,  or  their  stock  of  goods  being  damaged 
by  fire,  or  their  becoming  insolvent,  or  failing  to  pay  any  other 
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indebtedness  to  the  payee  at  maturity,  or  being  sued  by  any 
other  creditor,  or  placing  a  chattel  mortgage  on  their  stock, 
*  the  payee  might  declare  the  debt  dua  Porter  &  Son  accepted 
plaintiff's  proposition  and  it  duly  received  and  accepted  the 
notes  and  placed  the  amount  thereof  to  the  credit  of  Porter  & 
Son.  Some  little  time  thereafter,  plaintiff  informed  defend- 
ant that  Porter  &  Son  had  tendered  the  notes  in  payment  of 
the  account  and  that  in  case  of  such  notes  being  paid,  he  would 
be  released,  but  not  otherwise. 

The  trial  court  found  that  notes  were  given  for  the  indebt- 
edness in  question  as  above  indicated  and  that  they  were  given 
by  Porter  &  Son  to  carry  out  their  agreement  to  assume  de- 
fendant's debt  to  plaintiff  in  consideration  of  his  transfer  of 
stock  to  them;  but  found  that  plaintiff  did  not  agree  to  accept 
the  payors  as  its  debtors  in  place  of  defendant,  that  the  notes 
were  credited  to  Porter  &  Son  without  the  knowledge  or  con- 
sent of  defendant ;  that  they  were  not  accepted  in  payment  of 
defendant's  obligation ;  that  they  were  not  supported  by  any 
consideration;  that  on  the  trial  they  were  surrendered  for 
cancellation,  and  that  the  indebtedness  claimed  by  plaintiff 
was  due  from  and  payable  by  defendant  Judgment  was  or- 
dered accordingly. 

For  the  appellant  there  was  a  brief  by  /.  R.  Mathews  and 
B.  E.  Bundy,  and  oral  argument  by  Mr.  Bundy  and  Mr,  8.  G. 
OUmarL 

H.  H.  Dean,  for  the  respondent 

Mabshall,  J.  The  following  propositions  are  presented 
for  consideration  in  this  case:  First,  was  there  a  novation 
shown  by  the  evidence, — Porter  &  Son  being  substituted  in 
place  of  appellant  as  respondent's  debtors?  Second,  if  the 
first  proposition  must  be  answerjed  in  the  negative.  Porter  & 
Son  and  appellant  having  become  principal  and  surety  in  re- 
spect to  the  indebtedness,  did  respondent  and  Porter  &  Son 
make  a  binding  agreement,  extending  the  time  of  payonent  of 
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the  indebtedness  without  the  consent  of  appellant  and  thereby 
discharge  him?  The  conclusion  we  have  reached  on  the 
first  proposition  renders  consideration  of  the  second  unneces- 
sarj,  and  also  consideration  unnecessary  of  some  alleged  er- 
rors in  the  findings  which  are  claimed  by  respondent  and  to 
which  our  attention  is  called  by  a  notice  under  cL  219,  Laws 
1915. 

The  essentials  of  a  novation  are  a  mutual  agreement  be- 
tween a  debtor,  his  creditor,  and  a  third  person  by  which  such 
third  person  agrees  to  be  substituted  for  such  debtor  and  the 
creditor  assents  thereto,  extinguishing  the  obligation  of  such 
debtor  to  such  creditor  and  creating  one  in  place  thereof  of 
such  third  person  to  such  creditor.  Uemenway  v.  Beecher, 
139  Wis.  399/  121  N.  W.  160. 

There  is  no  controversy  here  but  that  all  the  suggested  es- 
sentials were  shown  by  the  evidence  and  found  to  exist  except 
the  assent  of  respondent  to  accept  Porter  &  Son  in  place  of  ap- 
pellant, and  that  such  assent  was  not  proved  unless  circum- 


It  is  not  necessary  to  a  substitution  of  debtors  that  the  as- 
sent of  the  creditor  to  take  a  new  debtor  in  place  of  the  old  one 
should  be  given  by  any  writing  or  by  express  words.  The 
fact  is  the  vital  thing.  If  that  appears  clearly  by  circum- 
stances and  the  other  essentials  also  appear,  they  establish  a 
novation.  If  the  trial  court  thought  otherwise  and  so  reached 
the  conclusion  that  respondent  did  not  agree  to  accept  Porter 
&  Son  in  place  of  appellant,  error  was  committed.  The  fol- 
lowing authorities,  of  many  which  might  be  cited,  leave  no 
doubt  on  that  point :  Bishop-BabcocJc-Becker  Co.  v.  Keeley, 
160  Wis.  646,  152  N.  W.  189;  Hard  v.  BuHon,  62  Vt.  314, 
20  AU.  269;  Wallcer  v.  Wood.  170  IlL  463,  48  K  E.  919; 
yfamn  v.  Batchelder,  15  N.  H.  129 ;  /.  H.  Lane  &  Co.  v. 
United  0.  C.  Co.  103  App.  Div.  378,  92  N.  Y.  Supp.  1061; 
^«  ^Ut  V.  Monjo,  46  App.  Div.  533,  61  N.  Y.  Supp.  1046. 
Tkey  are  to  the  effect  that  assent  of  the  creditor  to  a  substitu- 
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tion  may  be  shown  by  circumstances  and  the  conduct  of  the 
parties  the  same  as  other  facts  may  similarly  be  proved. 

In  the  light  of  the  foregoing,  we  will  refer  briefly  to  the 
characterizing  circumstaivses  and  conduct  in  this  case.  As  in- 
dicated by  the  statement,  respondent  was  fully  informed  that 
Porter  &  Son  had  purchased  appellant's  store  business  and 
merchandise  and  agreed  to  pay  the  latter's  debt  to  respondent 
and  become  substituted  in  his  place  as  debtor.  Respondent 
must  have  known,  when  Porter  &  Son  requested  time  to  pay 
the  debt  and  to  have  their  four  months  six  per  cent,  note  taken 
therefor,  that  they  were  endeavoring  to  carry  out  their  agree- 
ment to  become  substituted.  With  that  knowledge,  respond- 
ent dealt  with  them  without  a  suggestion  of  objection  to  the  de- 
sired substitution,  making  the  counter  proposition  for  an  ex- 
tension of  time  for  paying  the  debt,  which  included  material 
advantages  over  permitting  it  to  stand  on  mere  open  account 
Those  advantages  consisted  of  obtaining  the  notes,  the  agree- 
ment to  pay  exchange  and  collection  charges,  and  provisions 
for  security  against  the  payors'  defaulting  on  any  other  in- 
debtedness which  existed  or  might  arise  in  the  business  trans- 
actions between  the  parties ;  indicating  a  desire  to  have,  and 
expectation  of  having,  the  payors  as  customers  for  further 
purchases  of  goods.  In  the  letter  containing  the  counter 
proposition,  respondent  expressed  a  willingness  "to  put  the  ac- 
count into  two  notes"  of  the  kind  suggested,  saying  that  the 
interest  rate  required  "is  the  lowest  rate  any  of  our  trade  have 
ever  asked  us  to  accept  and  we  believe  after  further  considera- 
tion you  will  feel  that  this  proposition  is  a  very  liberal  one  on 
our  part.  Assuming  that  this  will  be  satisfactory  to  you,  we 
are  inclosing  you  two  notes  which  we  would  thank  you  to  sign 
and  return  at  your  earliest  convenience.  Hoping  you  are  be- 
ing favored  with  a  satisfactory  business  and  that  we  may  hear 
from  you  frequently,  we  remain,"  etc.  That  indicates,  pretty 
clearly,  that  respondent  treated  the  account  as  an  indebted- 
ness of  Porter  &  Son,  and  contemplated  that  all  further  busi- 
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neaa  in  respect  to  the  matter  could  be  with  them  in  comiection 
^th  other  business.  Respondent  replied  to  the  letter  in 
which  the  notes  were  sent  saying  that  such  notes  had  been 
placed  to  the  credit  of  the  senders,  in  harmony  with  the  idea 
^bat  they  were  sent  and  accepted  in' settlement  of  appellant's 
uidebtedness.  The  testimony  on  behalf  of  Porter  &  Son  was 
to  the  effect  that  they  were  so  sent,  and  the  letter  written  some 
time  afterwards  to  appellant,  so  acknowledging,  is  in  like  har- 
Diony.  Respondent  did  not  notify  Porter  &  Son  that  the 
Botes  were  not  accepted  for  the  purpose  it  knew  they  were 
sent,  but  kept  them  and  gave  the  latter  the  signi^cant  infor- 
mation that  the  obligations  had  been  passed  to  their  credit. 

The  forgoing  seems  to  make  a  very  strong  case  against  re- 
spondent The  circumstances,  in  the  whole,  are  all  consistent 
with  the  theory  that  it  assented  to  the  substitution  of  new 
payors  for  the  old  one,  and  took  the  notes  and  gave  the  credit 
to  fully  consummate  the  matter,  and  seem  to  rebut  any  other 
theory.  If  the  minds  of  the  parties  thus  met,  a  UQvation  oc- 
curred and  was  not  affected  by  the  circumstance  that,  some 
time  afterwards,  respondent  wrote  appellant  that  he  would 
not  be  released  unless  the  notes  were  paid. 

Thus  it  is  considered  that  the  assent  of  respondent  to  take 
Porter  &  Son  as  substitute  debtors  for  appellant  was  circum- 
stantially established.  Either  the  trial  court  did  not  give 
due  weight  to  the  circumstances  which,  in  the  particular  in- 
stance, as  is  often  the  case,  speak  quite  as  plainly,  if  not 
plainer,  than  words,  or  entertained  the  idea  that  the  essential 
of  assent  could  not  be  thus  established.  Therefore  the  judg- 
ment must  be  reversed. 

We  find  nothing  in  the  cases  referred  to  in  the  circuit 
judge's  reasons  for  his  conclusion  inconsistent  with  what  we 
have  said.  WUlow  River  L.  Co.  v.  Luger  F.  Co.  102  Wis. 
636,  78  H*.  W.  762,  did  not  deal  with  the  subject  of  novation 
but  that  of  whether  the  mere  taking  of  the  note  of  a  third 
party  for   an   indebtedness   extinguishes   it     Neither   did 
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Lowry  v.  Milwaukee  Nat.  Bank,  114  Wis.  311,  90  N.  W.  178, 
deal  with  novation  but  with  whether  the  taking  of  a  new  for 
an  old  one  extinguished  the  indebtedness  represented  by  the 
latter.  Neither  did  Orubbe  v.  Pierce,  156  Wis.  29,  145  N". 
W.  207,  deal  with  novation ;  but  whether  the  agreement  by  a 
creditor  to  take  one  member  of  a  firm  as  his  debtor  in  place 
of  all  required  to  be  supported  by  a  consideration  to  the 
creditor  for  doing  so. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  in  favor  of  the 
defendant 


Kekwin,  J.,  dissents. 


DiTBEENER,  Respondent,  vs.  Bess,  Appellant. 

April  U—May  2,  1916. 

Vendor  and  purchaser  of  land:  Fraud:  Estoppel:  Resale:  Foreclosure 
of  contract:  Equity:  Rights  of  original  vendee:  Liens:  Parties. 

1.  One  G.,  who  had  an  interest  in  land,  agreed  to  procure  the  title  of 
the  other  owners  and  convey  to  plaintiff  for  |2,000.  Plaintiff 
paid  |50  down,  also  paid  off  a  mortgage  of  |258  owing  by  G.,  and 
took  possession.  Afterwards  defendant  contracted  to  purchase 
the  land  from  plaintiff  for  |2,500,  paid  |50  down,  and  agreed  to 
pay  1750  in  one  month  and  give  a  mortgage  for  the  remainder. 
Plaintiff  turned  over  the  possession  to  defendant  Thereafter, 
by  collusion  with  G.,  defendant  purchased  and  got  conyeyances 
of  the  land  from  G.  and  the  other  owners  for  $2,100.  Defendant 
having  defaulted  on  his  contract  with  plaintiff,  the  latter  sued 
to  foreclose  that  contract.  Held  that,  by  conveying  to  defend- 
'ant,  G.  and  the  other  owners  had  estopped  themselves  from 
claiming  any  purchase  money  from  plaintiff  under  his  contract 
with  G.,  and  that  plaintiff,  being  relieved  from  that  obligation, 
was  not  entitled  to  strict  foreclosure  or  recovery  of  the  full  con- 
tract price  against  defendant,  but  was  entitled  to  enforce  against 
defendant  and  the  land  an  equitable  claim  for  the  amounts 
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($308)  paid  out  by  him,  ahd  also  the  amount  (|500)  which  de- 
fendant was  to  pay  to  plaintiff  over  and  above  what  plaintiff 
was  to  pay  to  O.,  less  the  |50  which  defendant  had  already  paid 
to  plaintiff. 
I  On  re?ersal,  in  such  case,  of  a  Judgment  of  foreclosure  and  for  the 
full  purchase  price  under  the  contract  between  plaintiff  and  de- 
fendant, plaintiff  is  allowed  to  bring  in  as  parties  any  persons 
claiming  liens  on  the  land  under  the  defendant,  and  also  to  bring 
in  6.  as  being  a  Joint  wrongdoer  with  the  defendant  in  an  at- 
tempt to  defraud  the  plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  Buffalo 
county;  Geobgb  Thompson,  Circuit  Judge.     Reversed. 

This  is  an  action  to  foreclose  a  land  contract  for  the  pur- 
chase of  certain  lands  by  defendant  from  plaintiff.  Defend- 
ant defaulted  in  making  payments  of  the  purchase  price  as 
the  contract  provided. 

The  land  in  question  was  owned  by  Peter  Guler  and  his 
seven  children.  After  some  negotiations  between  plaintiff 
and  Peter  Guler  and  the  children,  Guler  agreed  to  procure 
the  title  and  sell  the  land  to  plaintiff  for  $2,000.  The  par- 
ties engaged  an  attorney  to  have  the  necessary  papers  drawn 
^Pj  and  upon  learning  that  it  would  take  some  time  to  get  the 
clear  title  from  the  children  an  agreement  was  signed  by 
Peter  Guler  whereby  he  acknowledged  payment  of  $50  and 
agreed  to  procure  good  title  for  Ditberner.  The  payment  of 
the  balance  of  the  purchase  price  was  also  agreed  upon  in 
"US  contract  Some  of  the  children  executed  the  necessary 
deeds  and  left  them  with  the  attorney.  The  defendant,  who 
had  some  furniture  stored  in  the  house,  turned  the  keys  over 
to  plaintiff  and  plaintiff  took  possession.  The  plaintiff 
planted  the  land  to  corn  and  cared  for  it  up  to  the  time  he 
surrendered  possession  to  defendant  The  defendant,  Bess, 
^^tiated  with  the  plaintiff  for  the  purchase  of  the  land,  and 
^  June  17,  1914,  signed  a  written  agreement  to  purchase  it 
*t  the  price  of  $2,500.  The  plaintiff  and  Bess  consulted  the 
attorney  who  was  acting  for  plaintiff  and  Peter  Guler,  to 
"^^e  the   necessary    papers    prepared.     The    attorney    ex- 
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plained  to  them  that  the  plaintiff  could  not  then  give  a  clear 
title,  ^s  the  Guler  children  had  not  all  deeded  their  interests 
to  him.  A  memorandum  of  the  agr^ment  of  sale  was  drawn 
up  and  signed  by  plaintiff  and  $50  was  paid  him  by  the  defend- 
ant. This  memorandum  provided  for  the  payment  of  $750 
on  July  1,  1914,  and  the  giving  of  a  first  mortgage  to  plaint- 
iff to  secure  the  balance  of  the  purchase  price.  Plaintiff 
turned  over  possession  of  the  place  to  defendant  after  this 
contract  was  executed.  Soon  after  this  Peter  Guler  went  to 
plaintiff's  attorney  and  told  him  to  do  nothing  more  in  re- 
gard to  his  sale  because  he  was  not  going  to  carry  out  his 
original  agreement  with  the  plaintiff.  Peter  Guler  and  de- 
fendant colluded  to  ignore  their  contracts  with  the  plaintiff 
and  that  Peter  Guler  should  sell  the  land  to  defendant  at  the 
price  of  $2,100,  which  was  $400  less  than  defendant  had 
agreed  to  pay  plaintiff  for  it  The  defendant  procured  deeds 
from  Peter  Guler  and  all  his  children,  who  had  an  interest  in 
the  land,  and  had  them  recorded.  About  the  Ist  day  of  July 
plaintiff  demanded  payment  of  defendant  under  his  contract 
and  stated  that  he  was  ready  to  close  the  deal.  Defendant 
•  refused  to  pay  plaintiff  and  also  refused  to  give  plaintiff  the 
possession  of  the  land  upon  plaintiff's  tender  to  return  the 
$50  he  had  received  from  defendant. 

The  defendant  alleges  that  the  plaintiff  was  acting  as  his 
agent  in  the  original  purchase  from  Peter  Guler  and  had 
falsely  represented  the  price  to  him  and  had  fraudulently 
taken  the  contract  with  Peter  Guler  in  his  own^name.  Fur- 
ther, that  plaintiff  had  falsely  and  fraudulently  induced  the 
defendant  to  enter  into  the  contract  here  involved  and  to  pay 
the  sum  of  $50,  and  by  way  of  coxmterclaim  defendant  asks 
to  recover  the  $50  so  paid. 

The  trial  court  found  that  plaintiff  was  not  guilty  of  any 
fraud  in  the  transaction,  as  alleged  by  defendant,  and  entered 
judgment  to  the  effect  that  the  defendant  be  barred  from  all 
right,  Hen,  claim,  interest,  or  equity  of  redemption  in  the 
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land  if  be  did  not  pay  to  plaintiff  within  thirty  days  from  the 
time  of  the  service  of  a  copy  of  this  judgment  on  him  or  his 
attorney  the  sum  of  $750  with  interest,  together  with  the 
oosts  and  disbursements  of  the  action,  and  execute  and  de- 
liver to  plaintiff  a  first  mortgage  on  the  premises  to  secure  the 
sum  of  $1,700,  payable  in  annual  instalments  of  at  least  $100 
each,  with  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum  from  July  1, 1914,  as  stated  in  the  agreement  From 
such  judgment  this  appeal  is  taken. 

M .  L.  Fuginaj  for  the  appellant. 

S.  G.  Oilman,  for  the  respondent 

SisBECKSB,  J.  The  judgment  awarded  goes  upon  the 
ground  that  plaintiff  is  entitled  to  recover  the  purchase  price 
of  the  farm  imder  the  land  contract  between  himself  and  de- 
fendant, and  in  default  of  the  payment  thereof  to  have  the 
title  to  the  premises  transferred  to  him  from  defendant.  As 
appears  from  the  foregoing  statement,  the  plaintiff  had  not 
the  title  to  the  land  when  he  contracted  with  defendant  to 
convey  title  upon  the  conditions  expressed  in  the  contract, 
and  he  is  not  capable  of  conveying  the  title  of  the  premises 
to  defendant  pursuant  to  his  contract  because  Peter  Guler  has 
disabled  himself  to  acquire  title  thereto  for  plaintiff  as  re- 
quired by  his  contract  with  plaintiff.  It  also  appears  that 
defendant  has  acquired  title  to  the  premises  by  conveyances 
from  Peter  Guler  and  his  children  and  that  this  is  the  title 
plaintiff  contracted  to  acquire  and  convey  to  defendant  The 
Gulers  by  their  conveyance  of  the  premises  to  defendant  have 
estopped  themselves  from  claiming  any  right  to  any  of  the  pur- 
chase money  from  the  plaintiff  under  his  contract  with  Peter 
Guler  for  the  conveyance  of  the  premises.  They  must  look 
to  defendant  for  the  purchase  price  of  the  farm.  The  result 
of  these  transactions  is  that  defendant  has  the  title  to  the 
premises  which  plaintiff  promised  to  acquire  for  him  and 
that  plaintiff  is  relieved  from  his  obligations  under  his  con- 
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tract  with  Peter  Guler.  Plaintiff,  however,  has  a  right  to 
enforce  whatever  claim  he  has  against  defendant  arising  out 
of  their  contract  for  the  sale  and  conveyance  of  the  premises. 
Since  the  defendant's  transaction  with  the  Gulers  relieved 
plaintiff  from  paying  them  the  balance  due  on  the  Peter 
Guler  contract,  equity  demands  that  the  defendant  receive 
the  benefit  thereef  to  discharge  his  obligations  under  the  con- 
tract with  plaintiff.  It  appears  that  the  plaintiff  had  paid 
Peter  Guler  $50  as  part  payment  of  the  $2,000  purchase 
price  of  the  farm.  Plaintiff  also  paid  a  $258  mortgage  on 
the  farm  owing  by  Peter  Guler.  These  two  payments  total 
$308.  The  plaintiff  was  also  entitled  to  receive  from  the 
defendant  the  amount  which  defendant  agreed  to  pay  plaint- 
iff for  the  farm  over  and  above  the  amount  plaintiff  agreed  to 
pay  Guler,  namely,  $450,  in  addition  to  the  $50  defendant 
paid  plaintiff  when  the  contract  was  signed.  The  plaintiff's 
equitable  claim  and  interest  in  the  land  arising  out  of  these 
transactions  therefore  amounts  to  $758,  and  he  has  an  equi- 
table claim  on  the  premises  for  this  amount  and  for  his  costs 
in  the  action.  From  this  it  follows  that  the  court  erred  in 
awarding  plaintiff  a  judgment  for  the  full  contract  price  de- 
fendant agreed  to  pay  plaintiff  for  the  premises,  and  also 
erred  in  awarding  a  strict  foreclosure  of  all  of  defendant's 
interest  and  title  that  he  had  acquired  from  a  source  other 
than  plaintiff  in  default  of  the  payment  of  the  full  $2,500 
purchase  price.  The  result  of  the  decree  would  be  to  transfer 
to  plaintiff  a  title  and  interest  in  the  land  he  never  owned  and 
which  he  under  the  circimastances  could  not  acquire.  True, 
he  had  a  contract  right  to  acquire  title  to  the  premises  from 
Peter  Guler,  but  Peter  Guler  defaulted  in  securing  title  for 
plaintiff  as  he  had  agreed,  and  plaintiff  had  no  legal  grounds 
to  compel  the  Guler  children  to  deed  to  him.  The  defendant 
purchased  the  premises  directly  from  Peter  Guler  and  chil- 
dren, but  this  transfer  does  not  operate  to  confer  on  plaintiff 
the  right  to  have  such  title  and  interest  transferred  to  him 
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upon  defendant's  default  under  his  contract  with  plaintiff. 
The  only  right  plaintiff  has  under  his  contract  of  the  sale  of 
the  premises  to  defendant  is  to  enforce  his  equitable  interest 
in  the  premises  to  the  extent  of  the  amount  he  has  invested  in 
the  land,  which  is,  as  above  shown,  the  sum  of  $758.  This 
interest  arises  out  of  his  contracts  with  Peter  Guler  and  the 
def«idant  and  under  the  purchase  or  payment  of  the  Guler 
mortgage. 

Plaintiff's  rights  against  defendant  for  his  claim  can  be 
secured  by  a  judgment  awarding  him  an  equitable  interest 
by  way  of  a  judgment  lien  on  the  premises  to  this  amount, 
and,  in  ease  defendant  defaults  in  paying  it,  directing  a  fore- 
closure and  sale  of  the  defendant's  interest  in  the  land  and 
applying  the  proceeds  of  such  sale  in  satisfaction  of  plaintiff's 
claim  and  the  costs  he  incurred  to  enforce  his  rights.  It 
also  appears  by  the  evidence  that  the  defendant,  Bess,  had 
not  the  cash  to  purchase  this  land  and  that  ho  intended  in 
case  of  purchase  to  mortgage  it  or  otherwise  convey  the  title 
to  secure  the  money  to  pay  the  purchase  price.  The  record 
does  not  disclose  what  has  been  done  in  this  regard.  There 
is  evidence  tending  to  show  that  Peter  Guler  colluded  with 
defendant  to  defraud  plaintiff  out  of  the  $500  the  defendant 
agreed  to  pay  plaintiff  for  the  land  above  the  amount  the 
plaintiff  agreed  to  pay  Peter  Guler  for  securing  and  convey- 
ing a  clear  title  thereof  to  plaintiff.  It  cannot  be  determined 
from  the  record  whether  plaintiff  can  be  protected  as  against 
others  who  may  have  obtained  liens  on  defendant's  interests. 
In  view  of  the  fact  that  the  judgment  appealed  from  must  be 
reversed,  the  plaintiff  may  desire  to  have  others  claiming 
liens,  if  any  exist,  made  parties  to  this  action  and  have  their 
eights  determined  and  declared.  The  plaintiff  may  also,  if 
he  is  80  disposed,  ask  to  have  Peter  Guler,  apparently  a  finan- 
cially responsible  person,  made  a  party  to  this  action  upon 
the  theory  that  he  is  a  joint  wrongdoer  with  defendant  to  de- 
fraud plaintiff  of  his  rights  to  and  interest  in  the  lands,  so  as 
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to  enable  plaintiff  to  seek  satisfaction  of  his  demands  by  se- 
curing judgment  against  both  Bess  and  Peter  Guler,  In  the 
light  of  these  conditions  we  consider  it  appropriate  that  this 
court  should  not  enter  a  final  judgment  upon  the  record,  but 
that  the  case  should  be  remanded  to  the  circuit  court  for  such 
further  proceedings  as  the  parties  may  deem  proper  and  as 
the  court  may  find  just  and  conformable  to  law. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  is  remanded  to  the  circuit  court  with  direction 
for  further  proceeding  as  indicated  in  this  opinion,  conform- 
able to  law. 


National  Life  Insurance  Company  of  the  United 
States  of  America  vs.  Brautigam  and  another,  Ap- 
pellants, and  Keller,  Respondent. 

October  Z8— November  16, 1915. 
ApHl  is—May  2, 1916, 

Life  insurance:  Right  to  change  beneficiary:  Married  women. 

Sec.  2347,  Stats.  1913»  relating  to  the  rights  of  a  married  woman  who 
is  the  beneficiary  of  a  life  insurance  policy,  permits  the  insured, 
where  the  right  to  change  the  beneficiary  is  reserved,  to  change 
the  beneficiary,  though  a  married  woman,  in  conformity  with  the 
terms  of  the  reservation.  Eilliard  v.  Wis,  L.  Ins.  Co.  137  Wis. 
208,  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Re- 
versed. 

The  deceased  husband  of  Elizabeth  Keller  after  his  mar- 
riage to  her  made  her  a  beneficiary  in  a  policy  previously 
made  payable  to  his  estate  or  to  such  beneficiary  as  he  might 
designate.  The  written  request  for  and  consent  to  such 
change  contained  this  provision : 

"The  insured  hereby  reserves  and  is  hereby  granted  the 
right,  provided  this  policy  has  not  been  assigned,  to  change 
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the  beneficiary  or  beneficiaries  at  any  time  during  the  con- 
tinuance of  the  same,  by  filing  with  the  company  a  written  re- 
quest to  such  effect,  such  change  to  take  effect  upon  indorse- 
ment of  the  same  upon  the  policy  by  the  company." 

Subsequently  he,  with  the  consent  of  the  company,  again 
made  the  policy  payable  to  his  estate,  and  later  also,  with  the 
consent  of  the  company,  he  made  it  payable  to  Freda  Brautir 
gam  and  Amanda  Keller,  children  by  a  former  marriage,  and 
defendants  herein.  The  last  two  changes  of  beneficiaries 
were  made  without  the  consent  of  his  wife.  The  policy  was 
a  Wisconsin  contract  Upon  the  death  of  her  husband  both 
the  widow  and  the  children  mentioned  claimed  the  policy. 
Upon  motion  of  plaintiff  it  was  allowed  to  pay  the  amount  of 
the  policy  into  court  and  the  defendants  were  interpleaded. 
The  court  held  that  the  changes  of  beneficiary  made  after  the 
wife  was  made  a  beneficiary  were  void  under  sec.  2347,  Stats. 
1913,  which  reads: 

"Any  married  woman  may,  in  her  own  name  or  in  the 
name  of  a  third  person  as  her  trustee,  with  his  assent,  cause 
to  be  insured  for  her  sole  use  the  life  of  her  husband,  son  or 
other  person  for  any  definite  period  or  for  the  natural  life  of 
such  person;  and  any  person,  whether  her  husband  or  not 
effecting  any  insurance  on  his  own  life  or  on  the  life  of  an- 
other may  cause  the  same  to  be  made  payable  or  assign  the 
policy  to  a  married  woman  or  to  any  person  in  trust  for  her 
or  her  benefit ;  and  every  such  policy,  when  expressed  to  be 
for  the  benefit  of  or  assigned  or  made  payable  to  any  mar- 
ried woman  or  any  such  trustee,  shall  be  the  sole  and  separate 
property  of  such  married  woman  and  shall  inure  to  her  sep- 
arate use  and  benefit  and  that  of  her  children,  and  in  case  of 
her  surviving  the  period  or  term  of  such  policy  the  amount  of 
the  insurance  shall  be  payable  to  her  or  her  trustee  for  her 
own  use  and  benefit,  free  from  the  control,  disposition  or 
claims  of  her  husband  and  of  the  person  effecting  or  assigning 
siieh  insurance  and  from  the  claims  of  their  respective  rep- 
resentatives and  creditors." 

And  it  adjudged  that  the  widow  was  entitled  to  the  policy. 
From  a  judgment  entered  accordingly  the  defendants  Freda 
^TQutigam  and  Amanda  Keller  appealed. 
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J.  0.  Carhys,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Rubin,  Fawcett  & 
Butcher,  attorneys,  and  Paul  R.  Newcomh,  of  counsel,  and 
oral  argument  by  Mr.  Newcomh. 

The  following  opinion  was  filed  November  16,  1915: 

ViNJE,  J.  In  Ellison  v.  Straw,  116  Wis.  207,  92  N.  W. 
1094,  it  was  stated  that  sec.  2347,  Stats.  1898,  prevented  a 
married  woman  who  was  made  a  beneficiary  in  an  insurance 
policy  either  singly  or  together  with  the  insured  from  assign- 
ing the  policy.  In  Canterbury  v.  Northwestern  M.  L.  Ins. 
Co.  124  Wis.  169,  102  N.  W.  1096,  the  statement  was  with- 
drawn, and  it  was  held  that  both  could  jointly  assign  it  either 
before  or  after  the  passage  of  ch.  376,  Laws  1891.  In 
Boehmer  v.  Kalh,  155  Wis.  156,  144  N.  W.  182,  it  was  held 
that  said  chapter  was  not  retroactive  and  hence  it  did  not  pre- 
vent the  insured  from  changing  the  beneficiary  in  a  policy 
issued  before  the  chapter  was  enacted,  though  such  beneficiary 
was  a  married  woman. 

In  Allen  v.  Cent.  Wis.  T.  Co.  143  Wis.  381,  127  N.  W. 
1003,  the  precise  question  here  presented  arose,  namely.  Can 
the  insured  under  our  present  statute  change  the  beneficiary, 
where  she  is  a  married  woman,  without  her  consent,  in  a  pol- 
icy reserving,  with  the  consent  of  the  company,  such  right? 
In  that  case  it  did  not  become  necessary  to  decide  it,  and  the 
question  was  expressly  reserved  for  future  determination. 

The  case  of  HUliard  v.  Wis.  L.  Ins.  Co.  137  Wis.  208,  117 
N.  W.  999,  is  specially  relied  upon  as  requiring  an  affirma- 
tive answer  to  the  question.  In  that  case  the  question  arose 
whether  the  insured  could  cancel  the  policy  and  receive  its 
surrender  value,  the  beneficiary  being  a  married  woman. 
The  policy  contained  this  proviso:  "It  is  understood  that  in 
the  event  of  the  surrender  of  this  policy  the  beneficiary  here- 
under shall  have  no  claim  whatever  upon  said  company,"  and 
it  was  held  that  it  did  not  come  under  the  statute,  and  that  it 
was  competent  to  make  such  a  provisa     Without  casting  any 
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doubt  upon  the  correctness  of  the  decision  in  that  case  it  is 
deemed  best  that  the  rule  announced  should  not  extend  to  a 
case  where  the  policy  has  matured  through  the  death  of  the 
insured.  To  so  extend  it  would  be  to  practically  emasculate 
the  statute,  for  its  provisions  could  always  be  nullified  by  a 
reservation  and  consent  in  the  policy  of  the  right  to  change 
the  beneficiary.  Sec.  2347  deals  primarily  with  the  rights  of 
married  women  to  benefits  accruing  under  policies  matured 
through  the  death  of  the  insured.  As  to  such  benefits,  they 
having  once  been  legally  made  beneficiaries,  the  statute  pre- 
vents their  rights  therein  from  being  divested  without  their 
consent  It  is  quite  evident  from  the  different  amendments 
to  the  statute  discussed  in  the  first  two  cases  mentioned  above 
that  it  was  the  legislative  intent  to  prevent  a  married  woman 
once  made  a  beneficiary  from  being  defeated,  without  her 
consent,  of  her  rights  as  such  in  a  matured  policy.  It  may 
be  quite  a  debatable  question  whether  such  a  statute  will  ulti- 
mately inure  to  the  advantage  of  married  women  because  of 
its  tendency  to  discourage  their  being  made  a  beneficiary  at 
all.  But  that  is  a  legislative,  not  a  judicial,  question.  Con- 
struing our  present  statute  in  the  light  of  its  history,  it  seems 
quite  plain  that  it  was  intended  to  make  the  right  of  a  married 
woman  absolute  once  it  attached  and  the  policy  was  per- 
mitted to  mature.  The  circuit  court,  therefore,  properly 
held  the  widow  entitled  to  the  policy. 
By  the  Court. — Judgment  afiirmcd. 

SiEBECKER,  J.,  does  uot  coucur. 

The  appellants  moved  for  a  rehearing. 

In  support  of  the  motion  there  was  a  brief  by  /.  0.  Carhys, 
attorney  for  appellants,  and  Miller,  Mack  &  Fairchild,  of 
counsel 

In  opposition  thereto  there  was  a  brief  by  Rubin,  Fawcett 
^  Dutcher,  attorneys  for  respondent,  and  Paul  B.  Newcomh, 
<rf  counsel. 

Vol.163  — 18 
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The  motion  was  granted  on  February  1,  1916,  and  the- 
cause  was  reargued  on  April  15,  1916: 

For  the  appellants  there  was  a  brief  by  J.  0.  Carbys,  attor- 
ney, and  Miller,  Mack  &  Fairchild,  of  counsel,  and  oral  ar- 
gument by  Mr.  Edwin  S.  Mack,  Mr.  J.  O.  Hardgrove,  and 
Mr.  Carbys. 

For  the  respondent  there  was  a  brief  by  Rubin,  Fawcett  & 
Duicher,  attorneys,  and  Paul  R.  Newcomb,  of  counsel,  and 
oral  argument  by  Mr.  Newcomb. 

A  brief  was  also  filed  on  behalf  of  the  Northwestern  Mu- 
tual Life  Insurance  Company  by  Joseph  R.  Dyer  and  Olin,. 
Butler,  Stebbins  &  Stroud. 

The  following  opinion  was  filed  May  2,  1916 : 

ViNJE,  J.  Upon  a  reconsideration  of  the  questions  in- 
volved in  the  case  at  bar  and  a  re-study  of  the  principle  of 
law  announced  in  the  case  of  HUliard  v.  Wis.  L.  Ins.  Co.  137 
Wis.  208,  117  N.  W.  999,  we  have  reached  the  conclusion 
that  the  latter  case  logically  governs  this  case;  that  the  rule 
of  the  HUliard  Case  should  be  adhered  to;  and  that  sec.  2347, 
Stats.  1915,  should  be  held  to  permit  the  insured,  where  the- 
right  to  change  the  beneficiary  is  reserved,  to  change  the  bene- 
ficiary though  a  married  woman,  in  conformity  with  the  terms 
of  the  reservation,  but  not  otherwise. 

As  suggested  in  the  former  opinion,  such  construction  wilt 
probably  inure  as  much  to  the  benefit  of  married  women  as 
the  one  first  given  the  statute,  and  will,  we  are  advised,  pro- 
tect a  large  number  of  contracts  made  with  the  understand- 
ing that  a  married  woman  could  conditionally  be  made  a 
beneficiary. 

By  the  Court. — The  judgment  heretofore  entered  by  this 
court  is  vacated,  and  the  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  with  directions  to  enter  judg- 
ment in  favor  of  Freda  Brautigam  and  Amanda  Keller,  the 
appellants. 
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Will  of  Barron. 

Novem1>er  20, 1916—May  23, 1916. 

TrtiU  and  trustees:  **Incoin&*  and  "corpus"  of  trust  estate:  Division 
of  profits:  Increase  in  value:  Insurance  moneys:  Dividends  on 
corporate  stock:  Purchase  and  resale  of  property:  Interest  ac- 
crued at  death  of  cestui  que  trust:  Dividends  afterwards  de- 
clared, 

1.  The  surplus  and  undiylded  profits  of  a  corporation,  existing  at  the 
time  of  the  death  of  a  stockholder,  belong  to  the  corpus  of  his 
estate  rather  than  to  a  person  who,  under  a  trust  devise  in  his 
will,  becomes  entitled  to  the  income  and  increase  of  the  estate. 

2.  A  division  of  the  profits  of  the  corporation  for  the  year  during 

which  the  stockholder  died,  and  payment  of  the  part  deemed  to 
have  accrued  before  his  death  to  the  corpus  and  the  remainder  to 
the  person  entitled  to  the  income  of  the  trust  estate,  was  a  mat- 
ter which  might  be  agreed  upon  and  settled  by  the  parties  inter- 
ested. 

3.  The  so-called  unearned  increment,  or  increase  in  the  value  of  the 

property  constituting  the  corpus  of  the  trust  estate,  and  also  any 
insurance  money  received  in  excess  of  the  cost  of  repairs  on  a 
building  damaged  by  fire,  belonged  to  the  corpus. 

4.  Where  the  trustees,  after  having  purchased  corporate  shares  as 

part  of  the  trust  estate,  became  entitled,  as  holders  thereof,  to 
subscribe  for  additional  shares  and  'sold  such  right,  the  amount 
received  for  that  right  must  be  treated  as  ordinary  profit  on  in- 
vestment, in  the  absence  of  evidence  furnishing  sufficient  data 
for  a  division  thereof  between  corpus  and  income. 

5.  An  extra  cash  dividend  on  corporate  shares  held  by  the  trustees 

belonged  to  the  income  and  not  to  the  corpus,  even  though  the 
trustees  used  it  as  part  payment  for  additional  shares  in  the 
same  corporation. 

6.  Where  trustees,  who  hold  property  of  which  the  income  and  in- 

crease is  to  be  paid  to  a  beneficiary  during  his  life,  have  a  power 
of  sale  and  reinvestment,  the  corpus  of  the  trust  estate  at  any 
given  time  consists  of  (1)  the  identical  property  which  was  put 
Into  the  corpus  by  the  creator  of  the  trust  and  still  remains  on 
hand,  plus  (2),  to  balance  any  money  which  originally  went  into 
the  corpus,  a  like  amount  of  money  or  property  of  value  equal 
to  such  original  amount  of  money,  plus  (3),  if  any  of  the  prop- 
erty which  originally  went  to  make  the  corpus  has  been  sold, 
money  in  amount,  or  property  in  value,  equal  to  that  part  of  the 
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original  corpus  sold  plus  the  net  amount  of  natural  or  unearned 
increment  up  to  that  time  actually  realized  upon  the  property 
sold  which  was  originally  part  of  the  corpus. 

7.  Where  in  such  a  case  the  trustees  have  purchased  and  resold  prop- 

erty, the  profits  realized  should  be  divided  by  assigning  to  the 
corpus  whatever  is  necessary  to  make  good  any  losses  thereof 
and  keep  it  at  the  proper  amount  under  the  rule  last  above  stated^ 
and  by  paying  out  the  remainder  as  income. 

8.  Dividends  declared  after  the  death  of  the  life  beneficiary  upon 

corporate  shares  held  by  the  trustees  were  not  income  until  so 
declared,  and  hence  did  not  belong  to  such  beneficiary;  but  the 
interest  which  had  accrued  upon  ordinary  loans  on  securities  up 
to  the  time  of  his  death,  though  not  payable  until  thereafter^ 
properly  belonged  to  his  estate. 

Appeals  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county :  E.  C.  Hiqbee,  Circuit  Judge.  Modified  and 
affirmed. 

All  the  parties  appeal. 

For  the  complainant,  Hannah  S.  Barron,  as  executrix  of 
the  will  of  Charles  H.  Barron,  there  were  briefs  by  McCon- 
nell  &  Schweizer,  and  oral  argument  by  C.  H.  Schweizer, 

For  the  defendants  George  W.  Burton  and  Alfred  James, 
as  trustees  of  the  estate  of  Edwin  K.  Barron,  there  was  a 
brief  by  George  J/.  Gordon,  Law  &  Gordon,  and  oral  argu- 
ment by  George  H,  Gordon. 

The  following  opinion  was  filed  January  11,  1916: 

Timlin,  J.  This  suit  is  by  the  executrix  of  a  life  bene- 
ficiary of  the  "income  and  increase,"  against  trustees,  to  re- 
cover items  which  it  is  claimed  should  have  been  paid  over 
to  the  life  beneficiary.  Edwin  K.  Barron  died  March  23, 
1897,  testate.  After  some  bequests  he  devised  the  residue  of 
his  estate  to  two  of  his  executors  in  trust  to  pay  the  rents, 
income,  and  increase  thereof  to  testator's  brother,  the  third 
executor,  during  the  life  of  the  latter,  and  at  the  demise  of  his 
said  brother  to  other  designated  beneficiaries  during  life,  the 
trust  to  be  closed  and  the  property  distributed  at  the  death  of 
two  of  the  latter.     The  trustees  had  power  of  sale,  investment. 
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and  reinvestment  On  March  9,  1898,  the  final  account  of 
the  executors  was  allowed  and  they  were  discharged  and  the 
trustees'  liability  began.  The  two  executors  who  were  not 
beneficiaries  were  the  first  trustees.  On  August  4,  1910,  the 
beneficiary,  C.  H.  Barron,  died.  The  evidence  is  quite  mea- 
ger on  all  points.  It  appeared,  however,  that  the  testator 
owned  400  out  of  650  shares  in  the  E.  R  Barron  Co.,  a  cor- 
poration, and  also  owned  the  real  estate  hereinafter  men- 
tioned. The  appraised  value  of  the  corpus  of  the  estate 
turned  over  to  the  trustees  was  $122,960.62.  Some  of  the 
property  so  turned  over  brought  on  resale  in  excess  of  the  in- 
ventoried value  as  follows:  Real  estate,  $4,500;  shares  of  the 
E.  R.  Barron  Co.  sold,  $10,125.  There  was  also  $666.11  col- 
lected from  fire  insurance  companies  for  loss  on  building  sit- 
uated on  this  real  estate  over  and  above  the  amount  spent  in 
repair.  The  total  increment  of  this  kind  was  $15,291.11. 
If  this  were  added  to  the  original  appraisal  it  would  make  a 
total  corpus  of  $138,251.73.  As  near  as  can  be  ascertained, 
at  the  death  of  the  beneficiary,  C.  H.  Barron,  the  trust  estate 
inventoried  $140,171.66.  In  this,  however,  was  included 
profit  of  $999.50  on  United  States  bonds  bought  by  the  trust- 
^  and  resold;  profit  on  similar  purchases  of  Bata\'ia  Bank 
stock  of  $825;  dividend  on  Northwestern  Bank  stock,  $880; 
sale  of  rights  of  stockholders  to  subscribe  for  stock,  $341.66; 
profit  on  shares  of  E.  R.  Barron  Co.  purchased  an\i  resold  by 
trustees,  $14,137.50.  These  profits,  exclusive  of  the  $880 
dividend,  amounted  to  $16,303.66,  and  if  they  are  subtracted 
from  the  value  of  the  trust  estate  at  about  the  time  of  the 
death  of  the  first  beneficiary  it  would  leave  that  trust  estate 
$123,868.  If  aU  these  profits  last  mentioned  go  to  income 
and  the  natural  increment  or  increase  belongs  to  the  corpus, 
there  would  be  a  loss  on  that  corpus  of  $14,383.73.  If  the 
natural  increment  or  increase  of  property  which  originally 
formed  part  of  the  corpus  of  the  trust  estate  and  the  profits 
made  by  the  trustees,  together  amounting  to  $31,594.77,  be 
subtracted  from  the  present  value  of  the  trust  estate,  it  will 
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leave  $108,576.89,  and  show  that  without  the  increment  and 
profits  above  mentioned  there  must  have  been  losses  of  the 
corpus  of  the  trust  estate  to  the  amount  of  $14,383.73.  The 
following  items  are  in  controversy  in  this  case : 

Item  1.  $3,663.52.  Forty  sixty-fifths  of  the  total  profits 
of  the  E.  R.  Barron  Co.  for  the  year  1897  were  $12,974.47. 
The  executors  in  and  by  their  final  account  which  was  al- 
lowed, computed  or  estimated  that  of  the  total  profits  of  that 
corporation  for  that  year  $3,663.52  accrued  prior  to  the 
death  of  the  testator,  and  after  deducting  this  last  sum  the 
corporation  declared  and  paid  a  dividend  of  the  remainder  of 
the  profits.  This  dividend  went  to  income  and  was  paid  over 
to  the  beneficiary.  At  the  end  of  the  next  fiscal  year  of  the 
corporation  it  declared  and  paid  one  dividend  out  of  the 
profits  of  the  last  mentioned  year,  the  trustees'  share  of  which 
went  to  income,  and  another  dividend  including  all  the  sur- 
plus and  undivided  profits  which  were  accumulated  prior  to 
the  death  of  the  testator,  including  the  item  above  mentioned 
of  $3,663.52.  The  trustees'  share  of  this  last  dividend  was 
added  by  them  to  corpus.  This  division  for  the  year  1897  of 
profits  before,  and  those  made  after,  testator's  death  was 
agreed  upon.  The  adult  beneficiary  as  one  of  the  executors 
agreed  to  this,  reported  it  to  the  county  court,  and  acquiesced 
in  that  agreement  for  more  than  twelve  years,  and,  acting  with 
the  other  e:tecutors,  procured  an  order  of  the  county  court  dis- 
charging the  executors  and  turning  this  item  with  the  corpus 
over  to  the  trustees.  This  item  was  properly  disallowed  by 
the  circuit  court.  The  surplus  of  a  corporation  not  declared 
as  a  dividend  cannot  be  treated  as  income  until  it  is  declared 
as  a  dividend,  for  the  obvious  reason  that  what  is  surplus  one 
year  may  be  swept  away  by  losses  the  next  year.  It  is  a 
fluctuating  quantity.  Surplus  and  undivided  profits  of  a 
corporation,  existing  at  the  time  of  the  death  of  the  testator 
who  is  a  stockholder,  go  into  the  corpus  of  the  trust  estate. 
This  division  of  the  profits  of  the  year  1897  and  the  payment 
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of  part  thereof  to  the  beneficiary  and  part  to  the  corpus  of 
the  trust  estate  was  something  which  might  be  agreed  upon 
and  settled  between  the  interested  parties,  and,  as  we  have 
Been,  such  settlement  was  mada  The  division  was  in  line 
with  Miller  v.  Payne,  150  Wis.  354,  136  N.  W.  811.  The 
parties  were  competent  to  contract  on  this  subject  Matter  of 
Leask,  159  App.  Div.  102, 143  K  Y.  Supp.  865, 

Items  2,  3,  and  4.  $4,500,  $10,125,  and  $666.11  = 
$15,291.11.  Certain  real  property  occupied  as  a  store  and 
part  of  the  corpvs  of  the  trust  estate  at  the  death  of  the  tes- 
tator was  appraised  for  the  trustees  at  $40,000  and  thereafter 
sold  by  them  for  $44,500.  Fifty  shares  of  the  capital  stock 
of  the  E.  R.  Barron  Co.,  part  of  the  original  corpus,  were  sold 
by  the  trustees  at  an  advance  of  $10  per  share  over  the  ap- 
praised value,  and  350  like  shares  at  an  advance  of  $27.50 
per  share,  making  a  profit  of  $10,125.  The  store  building 
aforesaid  was  during  the  administration  of  the  trustees  dam- 
aged by  fire  and  the  amoimt  of  insurance  received  exceeded 
the  amount  which  they  expended  for  repairs  on  account  of 
said  fire  by  $666.11.  The  unearned  increment  so  called,  or 
the  increase  in  value  of  the  property  constituting  the  corpus 
of  the  trust  estate,  and  the  insurance  received  as  indemnity 
against  loss  of  part  of  that  corpus,  all  belong  to  the  latter,  and 
these  items  were  properly  disallowed. 

Items  5,  6,  la,  8,  and  9.  $999.50,  $825,  $880,  $315, 
$26.66,  and  $14,137.50  =  $17,183.66.  The  trustees  bought 
$10,000  of  United  States  bonds  and  thereafter  resold  them  at 
a  profit  of  $999.50.  They  also  bought  fifteen  shares  of  the 
capital  stock  of  the  Batavia  National  Bank  and  resold  them 
at  a  profit  of  $825.  This  bank  was  organized  in  1904  with 
a  capital  stock  of  $400,000  and  a  surplus  of  $100,000.  The 
stock  was  sold  during  the  year  1909.  The  only  evidence  af- 
fecting this  question  which  we  find  is  that  it  had  in  1909  un- 
divided profits  of  $14,000  and  in  1910  of  $22,000.  About 
October  16,  1900,  the  trustees  purchased  forty-four  shares  of 
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the  capital  stock  of  the  Northwestern  National  Bank  of  Min- 
neapolis for  $6,600,  or  $150  per  share.  The  par  value  of 
these  shares  was  $100  each.  The  trustees  received  thereafter 
regular  quarterly  dividends  of  two  and  one-half  per  cent  on 
said  stock,  which  were  paid  over  to  the  beneficiary  in  his 
lifetime.  On  or  about  June  30,  1908,  the  bank  declared  and 
paid  an  extra  dividend  of  twenty  per  cent,  on  the  stock, 
amounting  to  $880.  The  surplus  and  undivided  profits  of 
this  bank  on  January  1,  1900,  amounted  to  $421,388.71 ;  on 
June  30,  1908,  $1,242,071.87.  The  quarterly  dividend  on 
the  date  last  mentioned  of  $25,000  and  a  special  twenty  per 
cent,  dividend  of  $200,000  left  the  surplus  and  undivided 
profits  on  July  1,  1908,  $1,017,071.87.  The  trustees  as 
owners  of  these  forty-four  shares  were  entitled  to  subscribe 
to  a  proportion  of  shares  in  an  increase  of  capitalization  of 
said  bank  then  consummated.  The  number  of  shares  is  not 
shown.  They  sold  their  right  for  $315  and  received  this 
money.  There  is  no  showing  what  was  the  amount  of  the 
increase  of  the  capital  stock  or  whether  it  took  in  all  the  sur- 
plus and  undivided  profits  which  existed  on  July  1,  1908,  in- 
cluding the  surplus  and  undivided  profits  of  $421,388.71 
which  existed  at  the  time  the  purchase  of  shares  was  made; 
or  whether  it  did  not.  There  is  no  evidence  showing  the  cost 
of  the  new  shares.  Ordinarily  this  $315  should  be  divided 
between  corpus  and  income  in  the  proportion  of  421,388  to 
595,683  (omitting  fractions),  but  the  plaintiff  has  furnished 
in  this  case  no  suflScient  data  upon  which  to  make  the  di- 
vision, so  we  treat  it  as  ordinary  profit  on  investment  by  the 
trustees.  Stokes's  Estate,  240  Ta.  St.  277,  87  Atl.  971 ;  Hol- 
brook  V.  Holbrook,  74  N.  H.  201,  66  Atl.  124.  The  trustees 
having  invested  a  part  of  the  trust  funds  in  the  stock  of  the 
Continental  and  Commercial  National  Bank  of  Chicago,  Uli- 
uois,  and  that  bank  having  increased  its  capital  stock,  they 
sold  their  right  to  subscribe  for  their  proportion  of  the  in- 
creased stock  and  received  on  such  sale  the  sum  of  $26.66. 
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It  is  not  shown  whether  this  bank  had  any  surplus  or  undi- 
vided profits  of  the  amount  of  its  original  stock  or  the  amount 
of  the  increase.  On  purchases  and  resales  by  them  during 
their  term  of  377  shares  of  the  capital  stock  of  the  E.  R 
Barron  Co.  the  trustees  realized  a  profit  of  $14,137.50.  This 
company  during  this  time  paid  out  in  dividends  each  year  all 
its  profits  for  the  year. 

Of  this  group  of  items  the  circuit  court  allowed  to  the 
plaintiflF,  as  representative  of  the  deceased  entitled  to  the  in- 
come for  life,  only  the  item  of  $880  above  mentioned.  That 
item  was  clearly  a  cash  dividend  and  belonged  to  the  income 
notwithstanding  the  trustees  added  $120  to  it  and  applied  it 
on  the  purchase  of  additional  shares  of  stock  in  the  same 
bank.  It  was  properly  allowed.  Miller  v.  Payne,  supra; 
Holbrook  v.  Holhrooh,  supra.  The  item  received  for  sale  of 
rights  in  the  Chicago  bank  must  be  presumed  to  represent 
good  will  or  other  increment  to  the  original  capital  of  the 
bank,  increasing  the  value  of  the  shares  above  the  amount  at 
which  they  were  sold  to  this  extent.  That  would  be  the  pre- 
sumption in  the  absence  of  evidence.  It  therefore  belongs  to 
the  corpus. 

Where  the  trustees  have  a  power  of  sale  and  reinvestment 
the  corpus  of  the  trust  estate  at  any  given  time  consists  of 
(1)  the  identical  property  which  was  put  into  the  corpus  by 
the  creator  of  the  trust  and  still  remains  on  hand,  plus  (2),  to 
balance  any  money  which  originally  went  into  the  corpus,  a 
like  amount  of  money  or  property  of  value  equal  to  such 
original  amount  of  money,  plus  (3),  if  any  of  the  property 
which  originally  went  to  make  the  corpus  has  been  sold, 
money  in  amount,  or  property  in  value,  equal  to  that  part  of 
the  original  corpus  sold  plus  the  net  amount  of  natural  or  un- 
earned increment  up  to  that  time  actually  realized  upon  the 
property  sold  which  was  originally  part  of  the  corpus.  This 
keeps  the  corpus  plus  its  unearned  increment  intact  except  in 
cases  of  unavoidable  loss  of  corpus.    Profits  realized  on  pur- 
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chases  by  the  trustees  and  resales  of  the  same -property  by 
them  should,  at  the  next  succeeding  income  payment  day,  be 
divided  by  placing  to  corpus  whatever  is  necessary  to  keep  it 
up  to  the  foregoing  figure,  thus  making  good  losses  of  corpus. 
All  profits  upon  such  resales  not  necessary  for  this  purpose 
should  be  paid  out  as  income.  We  have  no  evidence  inform- 
ing us  whether  any  part  of  the  property  originally  forming 
part  of  the  corpus  remains  on  hand,  but  taking  values  shown 
by  the  evidence  we  have  the  following : 

Value  of  original  corpus $122,960  62 

Unearned  increment  actually  realized  on  real  property 

sold  4,500  00 

Insurance  money  aforesaid 666  11 

Same  on  shares  in  E.  R.  Barron  Co 10,125  00 

Same  on  sale  of  rights 26  66 

Total  corpus  at  death  of  beneficiary $138,278  39 

Total  value  of  property  on  hand  at  death  of  beneficiary. .  $140,171  66 
Less  item  of  income  above  mentioned  included 880  00 

Total $139,291  66 

Total  amount  of  profits  made  on  their  investments  by 
trustees   $16,303  66 

Of  this  $15,597.62  will  be  taken  to  keep  the  corpus  with 
its  lawful  increment  intact,  and  $706.04  will  be  carried  to 
income.  Therefore  the  recovery  permitted  l)y  the  circuit 
court  should  be  increased  by  $706.04. 

Items  10  and  11.  $9,324  and  $209.23.  After  the  death  of 
the  beneficiary,  Charles  H.  Barron,  and  on  January  1,  1911, 
the  directors  of  the  E.  R.  Barron  Co.  declared  a  dividend, 
which  was  received  by  the  trustees  on  January  10,  1911. 
The  amount  of  this  dividend  which  came  to  the  stock  of  that 
company  then  in  the  hands  of  the  trustees  amounted  to 
$9,324,  and  the  dividend  represented  earnings  for  the  year 
from  January  1,  1910,  to  December  31,  1910.  It  will  be  re- 
membered that  the  beneficiary  died  August  4th  of  that  year. 
This  dividend  belonged  to  the  next  life  beneficiary  and  not  to 
Charles  H.  Barron,  because,  not  having  been  declared  a  divi- 
dend during  his  life,  it  was  not  income  of  the  trust  estate  re- 
ceived during  his  life  and  it  was  not  apportionable.     Divi- 
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dends  on  shares  of  corporate  stock  in  the  hands  of  trustees  are 
not  income  until  such  dividends  are  declared  by  the  directors 
of  the  corporation,  who  have  a  wide  discretion  whether  to 
withhold  or  declare  such  dividends.  Interest  to  the  amount 
of  $209.23  upon  securities  held  by  the  trustees  had  accrued 
up  to  the  date  of  the  death  of  the  beneficiary,  Charles  H.  Bar- 
ron, but  was  not  payable  until  after  his  death.  Assuming 
these  were  ordinary  loans  on  securities,  the  circuit  court  prop- 
erly allowed  the  plaintiff  the  interest  accrued  up  to  the  time 
of  the  death  of  the  beneficiary. 

By  the  Court. — Judgment  modified  on  plaintiff's  appeal  by 
adding  to  the  recovery  therein  allowed  plaintiff  the  sum  of 
$706.04,  with  interest  at  six  per  cent,  from  the  commence- 
ment of  this  action,  and  as  so  modified  affirmed,  and  on  de- 
fendants' appeal  judgment  affirmed,  without  costs  in  either 
case,  except  that  the  defendants  must  pay  the  clerk's  fees. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
%  23, 1916. 


Petition  of  Wausau  Investment  Company  and  others. 

December  11, 1915 — May  2S,  1916, 

^wrotion;  Exemptions:  Lands  acquired  by  the  state:  Prior  tax  liens: 
Enforcement:  When  taxes  are  "levied:"  Assessment  roll,  when 
completed:  Constitutional  law:  Political  questions:  Actions 
against  state. 

1-  Under  sec.  1038,  Stats.,  property  owned  exclusively  by  the  state  Is 

exempt  from  taxation ;  but  tax  liens  which  have  already  accrued 
at  the  time  the  state  becomes  the  owner  do  not  thereupon  cease 
to  exist. 

2-  In  sec.  1034,  Stats. — ^provlding  that  "taxes  shall  be  levied  upon  all 

property  in  this  state  except  such  as  is  exempted  therefrom," — 
the  word  "levy"  is  not  used  in  its  strict  sense. 

3-  Under  our  statutes  the  assessment  roll  is  to  be  deemed  completed, 

except  for  the  correction  of  mistakes  and  clerical  errors,  on  the 
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first  Monday  in  August  when,  under  sec.  1064,  it  is  to  be  deliv- 
ered to  the  clerk  for  filing;  and  .the  subsequent  levy  of  taxes 
must  be  considered  as  relating  back  to  said  date. 

4.  Lands  deeded  to  the  state  prior  to  the  first  Monday  in  August  in 
any  year  are  exempt  from  taxation  for  that  year,  but  lands  of 
which  the  state  becomes  owner  after  that  date  are  not  exempt 
for  that  year. 

6.  The  question  as  to  how,  if  at  all,  valid  tax  liens  upon  lands  to 
which  the  state  has  acquired  title  shall  be  enforced  as  against 
the  state  is  one  which  the  legislature  ought  first  to  consider  and 
pass  upon,  and  it  Is  therefore,  in  this  case  (involving  lands  pur- 
chased oinder  the  forest  reserve  legislation),  left  undecided 
until  the  legislature  shall  have  had  an  opportunity  to  determine 
what  the  policy  of  the  state  should  be. 

6.  The  state  cannot  be  sued  without  its  consent;  and  sec  3200,  Stats., 
does  not  apply  to  equitable  claims,  such  as  the  claim  that  the 
state  should  redeem  lands  acquired  by  it  from  sales  thereof  for 
taxes  levied  prior  to  such  acquisition. 

Application  in  the  action  of  State  ex  rel.  Owen  v.  Don- 
ald (160  Wis.  21,  151  iSr,  W.  331).     Continued. 

The  facts  are  stated  in  the  opinion. 

For  the  petitioners  there  was  a  brief  by  Edgar  &  Johnson 
and  Amos  Radclijfe,  and  oral  argument  by  C.  T.  Edgar, 

On  behalf  of  R.  B.  Tweedy  there  was  a  brief  by  Ooggins  & 
Brazeau,  and  oral  argument  by  B.  R,  Goggins. 

On  behalf  of  Vilas  County  there  was  a  brief  by  C,  H.  Wei- 
gand,  district  attorney,  and  Curtis,  Van  Doren  <&  Cole,  of 
counsel,  and  oral  argument  by  George  Curtis,  Jr. 

For  the  State  there  was  a  brief  by  the  Attorney  General 
and  ^Y infield  W,  Gilman,  assistant  attorney  general,  and  oral 
argument  by  Mr.  Gilman. 

WiNSLow,  C.  J.  This  proceeding  is  an  application  to  the 
court  in  the  action  of  State  ex  rel.  Owen  v.  Donald  (160  Wis. 
21,  151  N.  W.  331),  made  by  the  Wausau  Investment  Com- 
pany, the  Wisconsin  Realty  Company,  and  F.  I.  Carpenter, 
holders  of  certificates  of  tax  sale  upon  lands  in  Vilas  County 
purchased  by  the  state  for  forestry  purposes  and  involved  in 
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the  action  aforesaid  (hereinafter  referred  to  as  the  forestry 
action),  asking  that  an  order  be  made  in  that  action  requir- 
ing the  state  to  redeem  said  tax  certificates  out  of  state  funds 
with  interest  at  fifteen  per  cent,  per  annum  or  that  such  other 
order  be  made  with  relation  to  the  redemption  of  said  certifi- 
cates as  may  be  equitable.     Upon  the  filing  of  this  petition,  it 
appearing  to  the  court  that  other  persons  and  corporations 
ield  tax  certificates  upon  certain  of  the  lands  involved  in  said 
forestry  action  and  were  in  similar  situation,  it  was  ordered 
that  all  of  such  persons  and  corporations  be  made  parties  to 
the  proceedings  and  that  they  be  required  to  appear  and  ex- 
hibit their  claims.     At  the  same  time  it  was  ordered  that  the 
fitate  and  VUas  County  be  required  to  appear  and  make  an- 
swer to  the  petition.     Pursuant  to  this  order  the  state  and 
Vilas  County  appeared  and  filed  answers  and  the  other  hold- 
ers of  tax  certificates  on  said  lands  also  appeared  and  sub- 
mitted their  claims  to  the  court,  without,  however,  waiving 
their  claims  against  Vtleis  Comity  therefor.     On  the  part  of 
the  state  the  principal  contention  was  that  the  lands  were  ex- 
empt from  taxation  because  exclusively  owned  by  the  state 
and  hence  that  the  state  should  not  be  required  to  redeem. 
On  the  part  of  VUds  County  it  was  claimed  that  on  equitable 
principles  the  tax  certificates  should  be  redeemed  either  by 
the  state  or  by  the  vendors  of  the  lands. 

There  was  no  substantial  dispute  as  to  the  facts  and  the 
matter  was  submitted  upon  the  all^ations  of  the  petition  and 
the  various  answers.  In  view  of  the  conclusions  which  we 
have  reached  it  is  not  deemed  necessary  now  to  attempt  to 
make  an  itemized  or  detailed  statement  of  the  facts  as  to  the 
claims  made  by  the  various  petitioners,  but  only  to  state  in  a 
general  way  the  fundamental  facts  essential  to  an  understand- 
ing of  the  legal  questions  which  are  raised  and  now  decided. 
At  various  dates  between  the  1st  day  of  April,  1908,  and 
the  3l8t  day  of  July,  1912,  the  state  in  form  purchased  from 
various  lumbering  corporations  more  than  90,000  acres  of  cut- 
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over  lands  for  forestry  purposes.  The  purchases  were  gener- 
ally, if  not  universally,  made  in  the  form  of  land  contracts, 
payment  to  be  made  in  instalments  in  the  future,  as  was  the 
case  with  the  lands  purchased  of  the  G.  F.  Sanborn  Company 
which  were  directly  involved  in  the  forestry  case.  The  San- 
born contract  covers  more  than  25,000  acres  of  land.  It  was 
dated  June  1,  1911,  and  at  the  time  of  the  commencement  of 
the  forestry  action  all  of  the  purchase  price  except  the  last  in- 
stalment of  $20,000  had  been  paid.  That  action  was  brought 
to  compel  the  payment  of  this  last  instalment,  but  this  court 
held  the  contract  void  on  various  grounds  not  necessary  to  be 
related  here.  The  court  also  held  in  that  decision  that,  not- 
withstanding the  invalidity  of  the  contract  in  question  and 
all  other  contracts  of  like  nature,  the  state  possessed  an  equi- 
table lien  on  the  lands  covered  by  the  contracts  for  the  money 
already  paid  thereon.  By  administrative  orders  since  that 
decree,  claims  have  been  allowed  and  ordered  to  be  audited 
and  paid  for  the  respective  balances  remaining  unpaid  on  the 
Sanborn  contract  and  on  other  similar  contracts  to  protect  the 
lien  of  the  state  upon  the  lands  covered  by  the  contract  and 
deeds  have  been  received  by  the  state  for  such  lands  so  paid 
for.  So,  notwithstanding  the  invalidity  of  the  contracts  as 
state  obligations,  the  lands  covered  by  them  have  largely 
come  into  the  possession  and  ownership  of  the  state.  The 
forestry  law  provided  for  the  taxation  of  the  so-called  forestry 
lands  and  for  the  payment  of  the  taxes  so  assessed  out  of  the 
general  funds  of  the  state;  it  also  contained  a  number  of  spe- 
cial provisions  restricting  the  powers  of  counties  north  of 
town  33  with  regard  to  the  taking  of  tax  deeds  upon  lands. 
All  of  these  provisions  were  held  invalid  by  the  decision  in 
the  forestry  case. 

It  appears  by  the  petition  and  answers  which  are  now  be- 
fore us  that  there  are  outstanding  tax  certificates  held  by  the 
various  petitioners  and  respondents  who  have  appeared  in 
this  proceeding  to  the  amount  of  nearly  $8,000  upon  the  lands 
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<x)vered  by  the  various  contracts,  the  certificates  having  been 
issued  upon  the  tax  sales  of  1912  to  1915  inclusive. 

The  fact  appears  that  the  greater  part  of  the  land  covered 
by  the  certificates  (if  not  all  of  it)  is  now  owned  by  the  state 
in  fee. 

Sec.  1038,  Stats.,  provides  that  property  owned  exclusively 
by  the  United  States  or  by  this  state  shall  be  exempt  from 
taxation.  The  broad  claim  is  made  on  behalf  of  the  state, 
under  this  provision,  that  the  instant  the  state  becomes  the 
■owner  of  any  property  the  tax  laws  cease  to  affect  that  prop- 
■erty  no  matter  what  stage  the  process  of  taxation  may  have 
reached,  or,  in  other  words,  that  if  the  state  becomes  the  owner 
At  any  time  before  a  tax  deed  is  executed  the  tax  becomes 
void.  On  the  other  hand  it  is  claimed  by  Vilas  County  that 
the  lands  involved  here  never  became  the  property  of  the  state 
until  the  entry  of  the  decree  in  the  present  action  (February, 
1915)  and  that  such  title  did  not  relate  back  to  the  inception 
of  the  void  contracts,  consequently  that  the  lands  were  not  ex- 
empt from  taxation  when  the  various  taxes  in  question  were 
levied,  and  that,  as  between  the  county  and  the  state,  the  state 
should  equitably  be  required  to  redeem  the  tax  certificates. 

On  behalf  of  the  state  it  is  suggested  further  that  there  are 
no  funds  from  which  any  state  officer  is  authorized  to  take  the 
money  to  make  these  redemptions.  On  the  major  contention 
made  by  the  state,  reliance  is  placed  on  the  case  of  Gasaway 
V.  Seattle,  52  Wash.  444,  100  Pac.  991,  21  L.  R  A.  n.  s.  68, 
in  which  it  was  held  that  under  the  laws  of  Washington  where 
a  city  condemns  land  for  public  use  it  will  obtain  title  free 
from  existing  tax  liens.  It  is  not  necessary  either  to  affirm 
or  disaffirm  the  doctrine  of  that  case  here.  Doubtless  the 
state  by  virtue  of  its  sovereign  power  (which  of  course  in- 
cludes complete  control  over  taxation  proceedings)  could  ex- 
pressly or  impliedly  provide  that  all  tax  liens  should  cease 
upon  the  acquisition  of  the  property  by  the  state  or  by  a  mu- 
nicipality.    We  do  not,  however,  discover  any  such  intention 
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here.  Our  statute  (sec.  1034)  provides  that  "Taxes  shall  be 
levied  upon  all  property  in  this  state  except  such  as  is  ex- 
empted therefrom,"  and  then,  in  sec.  1038,  names  forty-one 
classes  of  property  which  are  exempt,  the  first  class  being 
"that  owned  exclusively  by  the  United  States  or  by  this 
state ;"  after  this  class  follow  the  other  classes,  including  mu- 
nicipal property,  church  and  educational  property,  and  many 
other  kinds.  Now  we  apprehend  that  no  one  would  seriously 
contend  that  if  real  estate  were  acquired  by  a  church  or  an 
educational  institution  after  a  tax  lien  had  accrued  thereon  but 
before  the  issuance  of  a  deed  the  lien  would  cease  to  exist,  and 
yet  property  so  acquired  is  made  exempt  by  precise!/  the 
same  provision  as  that  governing  the  exemption  of  property 
acquired  by  the  state.  The  direction  of  the  statute  is  to  levy 
taxes  upon  all  property  except  that  which  is  exempt.  The 
question  then  is,  When  is  the  levy  made  so  that  a  transfer 
thereafter  does  not  affect  the  tax  lien?  The  word  "levy*' 
here  cannot,  we  think,  be  used  in  its  strict  sense.  The  local 
assessment  rolls  are  completed  (subject  only  to  the  correction 
of  clerical  errors)  -months  before  the  levy  of  the  tax  by  the 
county  board  in  November,  and  the  town  clerk  must,  "upon  a 
uniform  percentage,  calculate  and  carry  out  in  one  item  op- 
posite to  each  valuation  in  the  tax  roll"  the  amount  necessary 
to  raise  the  taxes  levied  for  all  purposes  (sec.  1079,  Stats.). 
If  during  the  time  between  the  final  closing  of  the  assessment 
roll  and  the  formal  levy  by  the  county  board  great  blocks  of 
land  like  those  involved  in  the  present  case  could  be  taken 
from  the  taxable  property  of  the  town  by  transferring  them 
to  an  exempt  class,  it  is  evident  that  great  confusion  and  em- 
barrassment would  result  in  the  transaction  of  the  town  busi- 
ness. The  tax  must  be  apportioned  to  the  property  listed  on 
the  completed  roll,  and  the  roll  is  completed,  except  for  the 
correction  of  clerical  errors,  in  the  month  of  August ;  hence, 
if  property  can  escape  taxation  by  passing  into  the  exempt 
class  after  completion  of  the  roll,  there  would  necessarily  re- 
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suit  in  every  such  case  a  deficiency  in  the  revenues  of  the 
town  for  that  year.  We  do  not  think  there  was  any  legisla- 
tive intention  of  this  nature. 

This  court  has  not  met  the  question  before.  It  is  true  that 
in  Wis.  Cent.  B.  Co.  v.  Lincoln  Co.  57  Wis.  137,  15  N".  W. 
121,  it  is  said  that  lands  are  properly  assessable  if  "subject  to 
taxation  at  any  time  before  the  fourth  Monday  in  June  .  -  -  , 
otherwise  not,"  but  the  question  of  the  exact  date  was  not 
necessary  to  the  decision  in  that  case. 

The  conclusion  that  we  now  reach  from  ^camination  of  the 
taxation  statutes  is  that  the  law  contemplates  that  the  assess- 
ment roll  is  to  be  completed,  except  for  the  correction  of  mis- 
takes and  clerical  errors,  on  the  first  Monday  in  August  when 
the  assessor  delivers  the  assessment  roll  to  the  town  clerk  for 
filing  and  preservation  in  his  office.  Sec.  1064,  Stats.  The 
assessor  is  required  to  begin  the  preparation  of  the  roll  on  the 
Ist  day  of  May.  Personal  property  (with  certain  excep- 
tions) must  be  assessed  as  of  that  date  and  no  change  of  loca- 
tion or  ownership  thereafter  aflFects  the  assessment  thereof, 
but  real  property  may  be  assessed  at  any  time  between  that 
date  and  the  sitting  of  the  board  of  review.  Sec.  1033  and 
sub.  8,  sec.  1040.  The  board  of  review  is  required  to  sit  on 
the  last  Monday  of  June  and  the  assessor  lays  the  roll  before 
the  board.  Sees.  1060,  1061.  This  board  has  very  complete 
power  to  hear  complaints,  take  testimony,  raise  or  lower  as- 
sessments, correct  errors,  place  omitted  property  on  the  roll, 
and  in  fact  fully  to  complete  the  same.  The  statute  fixes  no 
date  upon  which  real  property  is  to  be  assessed,  and  in  view 
of  the  very  extensive  powers  of  the  board  of  review  over  the 
roll  and  the  fact  that  it  is  in  no  sense  a  completed  document 
until  the  board  finishes  its  labors,  we  conclude  that  if  real  es- 
tate passes  from  the  taxable  class  to  the  exempt  class,  or  vice 
versa,  at  any  time  prior  to  the  first  Monday  in  August,  when 
the  roll  is  completed,  verified  by  the  assessor,  and  filed  with 
the  town  clerk,  it  would  be  the  duty  of  the  board  to  change 
Vol.  163 —  19 
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the  roll  by  striking  out  or  adding  such  real  estate,  as  the  case 
may  be.  No  changes  in  the  roll  are  authorized  to  be  made 
thereafter  except  such  as  are  necessary  to  correct  mere  errors 
or  mistakes.  The  inclusion  therein  of  property  then  subject 
to  taxation  cannot  be  called  an  error  or  mistaka  When  the 
annual  taxes  are  thereafter  levied  they  are  necessarily  levied 
on  the  property  rightly  included  in  the  roll  on  the  first  Mon- 
day in  August  and  hence  the  levy  must  be  considered  as  re- 
lating back  to  that  date. 

Lands  which  had  been  deeded  to  the  state  prior  to  the  first 
Monday  in  August  in  any  year  were  unquestionably  owned 
exclusively  by  the  state  and  exempt  from  taxation  for  that 
year,  and  this  is  so  even  if  such  lands  were  incumbered  by  a 
mortgage  or  purchase-money  lien.  On  the  other  hand,  lands 
which  were  not  deeded  to  the  state  at  that  date,  but  were  sim- 
ply included  in  one  of  the  void  contracts  of  sale,  were  not  ex- 
clusively owned  by  the  state  and  cannot  be  held  to  be  exempt 
from  taxation  for  that  year.  It  follows  that  when  the  state 
thereafter  obtained  title  in  fee  to  such  lands  the  tax  liens 
thereon  were  not  extinguished. 

These  conclusions,  however,  do  not  dispose  of  the  most 
serious  questions  presented  to  us  in  this  proceeding. 

If  it  be  granted  that  the  state  took  title  to  such  lands  sub- 
ject to  the  tax  lien,  the  question  as  to  how  that  lien  can  be  en- 
forced as  against  the  state,  if  indeed  it  can  be  enforced  at  all, 
is  not  easy  of  solution. 

Can  the  certificate  holder  compel  the  state  to  execute  a  tax 
deed  upon  its  own  lands,  or  can  he  maintain  an  action  against 
the  state  to  foreclose  the  lien  ?  The  state  cannot  be  sued  with- 
out its  own  consent,  and  sec.  3200,  Stats.,  authorizing  action 
against  the  state  where  the  claim  has  been  presented  to  and 
disallowed  by  the  legislature,  applies  only  to  claims  which,  if 
valid,  render  the  state  a  debtor,  and  not  to  equitable  claims  or 
claims  for  tort     Chicago ^  M.  &  St.  P.  B.  Co,  v.  State,  53 
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Wis.  609, 10  N.  W.  560;  Houston  v.  State,  98  Wis.  481,  74 
K  W.  111. 

It  seems  to  us  that  the  question  what  the  state  should  do 
with  reference  to  the  tax  liens  which,  under  the  principles 
hereinbefore  announced,  are  valid  liens,  is  pre-eminently  a 
question  which  the  legislative  branch  of  the  state  government 
ought  first  to  consider  and  pass  upon.  We  have  therefore 
concluded  to  make  no  final  disposition  of  this  proceeding  at 
the  present  time.  The  principles  of  law  hereinbefore  an- 
nounced are  deemed  to  be  finally  settled  in  the  case,  but  the 
proceeding  itself  will  be  continued  and  action  on  the  part  of 
ali  the  tax  certificate  holders  looking  towards  enforcement  of 
their  certificates  in  any  court  enjoined  imtil  the  further  order 
of  the  court  and  until  such  time  in  the  year  1917  as  the  legis- 
lature shall  have  opportunity  to  consider  the  situation  and 
determine  what  the  policy  of  the  state  ought  to  be  in  view  of 
the  facts  and  the  law. 

It  will  be  necessary  also  for  the  information  of  the  court  as 
well  as  of  the  legislature  that  all  the  facts  regarding  the  tax 
certificates  in  question  be  ascertained  and  tabulated  so  that 
the  exact  situation  may  be  known  in  regard  to  every  certifi- 
cate, not  only  as  to  the  ownership,  amount,  and  date  thereof, 
but  also  as  to  the  specific  parcel  covered  by  it  and  the  condi- 
tion of  the  title  to  such  parcel  at  the  time  of  the  levy  of  the 
tax  represented  thereby.  A  reference  to  ascertain  these  facts 
and  any  other  facts  deemed  material  to  the  questions  at  issue 
will  be  ordered  by  the  court. 

By  the  Court. — Ordered  that  this  proceeding  be  continued 
until  further  order  of  the  court,  and  that  all  certificate  hold- 
ers who  are  parties  to  this  proceeding  be  enjoined  in  the  mean- 
time from  taking  action  to  enforce  their  certificates  in  any 
court  or  tribunal 
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State,  Appellant,  vs.  Guaranteed  Investment  Company, 

Respondent 

February  3— May  2S,  1916. 
Petition  of  Wauaau  Investment  Co.,  ante,  p.  283»  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
coimty :  A.  H.  Reid,  Circuit  Judga     Continued, 

The  Attorney  General  and  /.  T.  Dithmar,  assistant  attor- 
ney general,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
L,  A.  Doolittle. 

WiNSLOw,  0.  J.  The  state  brought  this  action  to  quiet  its 
title  to  ninety-one  descriptions  of  land  in  Oneida  county 
deeded  to  it  October  31,  1907,  to  form  a  part  of  the  so-called 
forest  reserve.  The  defendant  owned  tax  deeds  on  the  lands 
executed  May  21,  1911,  based  on  the  tax  sale  of  1908  for  the 
taxes  of  1907.  The  state  claimed  that  the  tax  deeds  were 
void  because  (1)  the  land  was  exempt  from  taxation  in  the 
year  1907  by  reason  of  its  transfer  to  the  state,  and  (2)  be- 
eause  of  certain  irregularities  in  the  tax  proceedings. 

The  trial  court  held  that  the  land  was  subject  to  taxation, 
"but  that  the  tax  deeds  were  void  because  of  defects  in  the  tax 
proceedings,  and  adjudged  that  the  defendant  release  all 
claim  to  the  lands  on  condition  of  the  payment  by  the  state 
within  sixty  days  of  the  amounts  for  which  the  lands  were 
sold  with  fifteen  per  cent  interest,  and  in  case  of  refusal  so 
to  do  ordered  that  the  complaint  be  dismissed  on  the  merits. 

The  defendant  is  satisfied  with  the  judgment,  but  the  state 
appeals  and  makes  practically  the  same  contentions  as  are 
made  in  Petition  of  Wausau  Investment  Company,  ante, 
p.  288,  158  N.  W.  81,  namely,  that  the  lands  were  exempt 
from  taxation  in  1907  and  that  in  any  event  the  state  cannot 
be  required  to  pay  any  sum  to  redeem  them. 
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Upon  the  question  of  exemption  the  case  is  ruled  against 
the  state's  contention  by  the  decision  in  the  case  just  cited.  As 
to  the  contention  that  the  state  cannot  be  required  to  redeem, 
we  think  it  eminently  proper  that  the  legislature  be  given  the 
first  opportunity  to  determine  what  the  policy  of  the  state 
should  be.  These  lands  are  a  part  of  the  lands  purchased 
under  the  forest  reserve  legislation,  as  are  the  lands  in  the 
Wai^au  Investment  Company  Case,  and  it  seems  that  the 
two  cases  might  very  appropriately  receive  l^slative  con- 
sideration at  the  same  time.  This  appeal  will  therefore  be 
continued  until  the  further  order  of  the  court  in  order  that 
the  l^slature  of  1917  may  have  opportunity  to  consider  the 
question  as  to  the  policy  of  the  state  under  such  circumstances. 

By  the  Court. — Action  continued  until  the  further  order 
of  the  court. 


Kabakutza,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

February  5— May  23, 1916. 

Criminal  law:  Homicide:  Circumstantial  evidence:  Sufficiency:  Com- 
petency: Accessory  before  the  fact:  Trial:  Statute  construed: 
**8ubstantive  felony:**  Instructions  to  jury:  Waiver  of  objections. 

1.  Upon  a  trial  for  murder  the  evidence,  though  wholly  circumstan- 

tial, is  held  sufficient  to  sustain  a  conviction. 

2.  The  admission  in  evidence  in  such  case  of  Turkish  gold  pieces  of 

the  same  denomination  as  certain  gold  pieces  shown  to  have  been 
in  the  possession  of  the  murdered  man,  and  of  a  pistol  of  the 
same  caliber  as  that  with  which  he  was  shot, — all  of  which  were 
found  in  defendant's  room  on  the  day  following  the  murder, — 
was  proper. 

3.  Under  our  statute  (sees.  4613-4615,  Stats.  1915)  an  accessory  be- 

fore the  fact  must  still  be  prosecuted  as  such;  but  it  is  not  es- 
sential to  his  conviction  that  the  principal  felon  be  prosecuted 
or  convicted,  it  being  sufficient  that  the  guilt  of  the  principal 
felon  be  proved.    The  words  "substantive  felony"  in  sec.  4614 
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do  not  mean  the  principal  felony,  but  merely  a  felony  not  de- 
pendent on  the  conviction  of  another  person  for  another  crime. 
4.  At  the  trial  upon  an  information  charging  murder  only  it  was 
error  to  instruct  the  Jury  upon  the  subject  of  an  accessory;  but 
no  objection  having  been  made  at  the  time  on  behalf  of  defend- 
ant, and  the  court,  in  connection  with  its  charge  on  that  sub- 
ject, having  given  an  Instruction  requested  by  defendant's  coun- 
sel which  practically  covered  the  same  ground,  any  objection  to 
the  charge  must  be  deemed  to  have  been  waived  and  the  convic- 
tion is  affirmed.  If,  however,  there  were  grave  doubt  as  to  de- 
fendant's guilt  there  might  be  a  reversal  notwithstanding  such 
waiver. 

Ebror  to  review  a  judgment  of  the  municipal  court  of 
Milwaukee  county:  A.  0.  Backus,  Judge.     Affirmed. 

The  information  in  this  case  contained  one  count  charging 
murder  in  the  first  degree,  the  verdict  was  guilty,  and  the 
plaintiff  in  error  (hereinafter  called  the  defendant)  was  sen- 
tenced to  life  imprisonment,  and  brings  his  writ  of  error  to 
reverse  the  judgment  The  evidence  was  purely  circumstan- 
tial. Horan  Jarakain,  an  Armenian  doctor  living  in  Mil- 
waukee, was  murdered  during  the  night  of  March  16,  1914, 
and  his  body  was  found  pierced  with  three  bullet  wounds  at 
2:30  p.  m.  on  the  following  day  in  a  narrow  field  between 
the  electric  railway  track  and  the  Chicago  &  Northwestern 
Railway  track  in  the  town  of  Lake,  Milwaukee  county,  south 
of  the  village  of  St  Francis  and  about  600  feet  south  of  an 
old  flag  station  of  the  latter  railroad.  The  defendant  is  a 
Greek  who  then  conducted  a  boarding  house  at  Cudahy.  He 
was  in  Milwaukee  on  the  16th  of  March  aforesaid,  and  was 
in  the  company  of  one  Julius  Otto,  a  relative  by  marriage. 
In  the  evening  of  that  day  defendant  and  Otto  called  on  the 
deceased  at  his  boarding  house  and  stayed  until  about  11 :30 
o'clock,  when  the  three  went  out  and  boarded  an  electric  in- 
terurban  car  bound  for  South  Milwaukee.  The  conductor  of 
the  car  testified  that  the  defendant  got  off  the  car  at  about 
11:50  o'clock  at  a  crossing  about  500  feet  north  of  the  flag 
station  and  that  the  other  two  got  off  at  the  flag  station,  about 
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three  quarters  of  a  mile  from  the  Cudahy  depot.  The  de- 
fendant contended  that  he  got  off  the  car  at  the  Cudahy  sta- 
tion and  went  immediately  home.  Defendant  was  arrested 
on  the  following  day  and  was  found  to  have  in  his  room  a 
number  of  Turkish  gold  pieces  of  the  same  denomination  as 
certain  gold  pieces  shown  to  have  been  in  the  possession  of 
Jarakain,  also  a  pistoL  There  was  evidence  tending  to  show 
that  the  pistol  was  of  the  same  caliber  as  that  with  which  the 
deceased  was  shot.  Apparently  Otto  disappeared  and  was 
never  arrested.  The  defendant  after  his  arrest  told  four  dif- 
ferent stories,  in  the  first  of  which  he  denied  that  he  even 
knew  Jarakain.  The  case  was  originally  submitted  to  the 
jury  on  the  issue  whether  or  not  the  defendant  was  guilty  of 
the  crime  of  murder,  nothing  being  said  about  any  possible 
conviction  as  an  accessory.  The  jury  after  being  out  sev- 
eral hours  were  brought  into  court  at  their  own  request  and 
asked  for  instructions  on  accessory,  whereupon  the  following 
proceedings  were  had : 

Court :  "An  accessory  before  the  fact  is  one  who  procures, 
commands,  or  counsels  the  commission  of  a  felony  by  another, 
but  who  is  not  present  either  actually  or  constructively  when 
the  felony  is  committed.  To  constitute  one  an  accessory  be- 
fore the  fact  there  must  be  a  principal  guilty  of  the  felony 
and  there  must  be  some  participation  in  the  offense  by  the  ac- 
cessory by  way  of  prociirement,  command,  or  counsel." 

A  Juror :  "I  do  not  understand  that  last  word  there,  ^coun- 
sel'    Does  that  mean  conversation  to  that  effect  ?" 

By  the  Court :  "One  who  counsels  with  another." 

Juror :  "That  means  talking  about  it,  consulting  ?" 

Court :  "I  will  give  you  the  definition  of  the  word  ^counsel.' 
Counsel  is  defined  as  *an  interchange  of  opinions,  mutual  ad- 
vising.' " 

Juror:  "What  form  of  verdict  are  we  to  bring  in  if  we 
find  this  man  is  an  accessory  ?" 

Court:  "I  will  read  you  the  statute.  ^Every  person  who 
shall  be  aiding  in  the  commission  of  any  offense  which  shall 
be  a  felony  or  who  shall  be  accessory  thereto  before  the  fact 
by  counseling,  hiring  or  otherwise  procuring  such  felony  to  be 
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committed,  shall  be  punished  in  the  same  manner  as  is,  or 
shall  be,  prescribed  by  law  for  the  punishment  of  the  princi- 
pal felon.'  Counsel  for  the  defendant  has  requested  the 
court,  in  addition  to  the  definition  of  accessory,  to  state  to  the 
jury  ^that  before  you  can  find  the  defendant  guilty  of  being  an 
accessory,  you  must  be  convinced  beyond  a  reasonable  doubt 
that  the  defendant  commanded,  counseled,  or  procured  the 
commission  of  the  felony  by  another/  Does  that  cover  your 
request,  Judge  Neelen  ?" 

Mr.  Neelen :  "Yes,  that  covers  it." 

By  the  Court:  "Gentlemen  of  the  jury:  Mere  knowledge 
that  an  offense  is  to  be  committed  or  mere  mental  approval  is 
not  sufficient." 

Exception  was  taken  after  verdict  to  the  whole  of  the  fore- 
going instructions  on  the  subject  of  accessory. 

For  the  plaintiff  in  error  there  was  a  bri^f  by  N.  B.  Neelen 
and  E.  T.  Fairchild,  and  a  reply  brief  and  oral  argument  by 
Mr.  FairchUd. 

For  the  defendant  in  error  the  cause  was  submitted  on  a 
brief  by  the  Attorney  General  and  Winfred  G.  Zabel,  district 
attorney,  and  a  supplemental  brief  by  the  Attorney  General 
and  /.  E.  Messerschmidt,  assistant  attorney  general. 

The  following  opinion  was  filed  March  14,  1916 : 

WiNSLow,  C.  J.  The  contention  that  the  verdict  is  not 
sustained  by  the  evidence  must  be  overruled.  While  the 
proof  of  guilt  was  entirely  circumstantial  it  was  none  the  less 
persuasive  and  we  see  no  reason  to  suppose  that  there  has 
been  any  miscarriage  of  justice.  The  introduction  in  evidence 
of  the  Turkish  money  and  the  pistol  found  in  the  defendant's 
possession  was  entirely  proper.  Their  probative  value  was  a 
question  for  the  jury  to  consider.  The  serious  question  in 
the  case  arises  upon  the  supplemental  charge  to  the  jury. 
Evidently  some  of  the  jury  at  least  were  considering  the 
question  whether  the  defendant  might  not  be  convicted  if  he 
had  been  an  accessory  and  hence  came  the  application  to  the 
court  for  instruction  on  the  subject     If,  under  an  informa- 
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tion  charging  murder  alone,  a  person  may  be  found  guilty 
simply  on  proof  that  he  was  an  accessory,  these  instructions 
were  properly  given,  otherwise  not  This  raises  a  question 
which  is  not  without  difficulty.  At  common  law  the  princi- 
pal and  accessory  were  guilty  of  separate  and  distinct  crimes, 
and  no  person  could  be  convicted  of  one  on  evidence  showing 
hinai  to  be  guilty  of  the  other.  1  Wharton,  Crim.  Law 
(11th  ed.)  §§  239,  278;  Stale  v.  Buzzell,  68  K  H.  257; 
Pettes  V.  Comm.  126  Mass.  242;  State  v.  Wyckoff,  31  N".  J. 
Law,  65 ;  Wdrath  v.  State,  8  Neb.  80. 

While  the  accessory  was  guilty  of  a  distinct  crime  it  was 
nevertheless  a  dependent  crime,  i.  e.  the  conviction  of  the  per- 
son guilty  of  the  principal  crime  must  precede  or  accompany 
the  conviction  of  the  accessory.  1  Wharton,  Crim.  Law 
(11th  ed.)  §  277.  This  requirement  necessarily  produced 
more  or  less  frequent  failures  in  the  administration  of  justice. 
If  the  man  who  actually  performed  the  murder  escaped,  the 
accessory  could  not  be  convicted ;  hence  the  enactment  of  stat- 
utes to  remedy  the  difficulty.  In  a  general  way  it  may  be 
said  that  there  are  two  classes  of  these  statutes.  The  most 
numerous  class  abolishes  in  terms  all  distinction  between  the 
•  two  crimes  and  declares  that  an  accessory  may  be  convicted 
and  punished  as  a  principal.  Wharton,  Homicide  (3d  ed.) 
§  66.  Under  such  a  statute  the  instructions  given  here 
would  of  course  be  entirely  correct.  The  other  class  of  stat- 
utes is  modeled  after  the  English  statute  referred  to  in  Ogden 
V.  State,  12  Wis.  532.  Wisconsin  is  in  the  latter  class.  The 
sections  covering  the  subject  now  appear  as  sees.  4613,  4614, 
and  4615,  Stats.  1915,  and  they  have  been  upon  the  statute 
book  without  material  change  since  1839  (Terr.  Stats.  1839, 
pp.  381,  382). 

It  is  correctly  said  in  the  Ogden  Case  that  our  statute  is 
borrowed  from  the  English  statute  and  the  gist  of  it  as  it 
then  existed  is  stated  thus : 

"It  enacts  that  every  person  who  shall  counsel,  hire,  or 
otherwise  procure,  any  offense  to  be  committed,  which  shall 
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be  a  felony,  may  be  indicted  and  convicted  as  an  accessory  be- 
fore the  fact,  either  with  the  principal  felon,  or  after  the  con- 
viction of  the  principal  felon,  or  he  may  be  indicted  and  con- 
victed of  a  substantive  felony,  whether  the  principal  felon 
shall  or  shall  not  have  been  convicted,  or  shall  or  shall  not  be 
amenable  to  justice,  and  in  the  last  mentioned  case  may  be 
punished  in  the  same  manner  as  if  convicted  of  being  an  ac- 
cessory before  the  fact."  [K.  S.  1858,  ch.  172,  sec.  2;  Stats* 
1915,  sec.  4614.] 

The  slight  changes  made  since  that  decision  do  not  in  any 
way  affect  the  question  raised  here. 

It  is  argued  that  the  words  "substantive  felony"  in  this 
statute  mean  the  principal  felony,  and  hence  that  an  acces- 
sory may  and  should  be  indicted  as  a  principal.  We  are  well 
convinced  that  this  contention  cannot  be  sustained.  Had  the 
legislature  meant  that  the  accessory  was  to  be  held  to  be  a 
principal  and  prosecuted  as  such,  it  would  have  been  very 
easy  to  say  so  in  half  the  words.  It  is  clear  to  our  minds 
that  the  intention  of  the  statute  was  to  make  the  punishment 
the  same  as  the  principal's  and  to  abolish  the  old  rule  that  the 
principal  must  first  be  convicted  in  order  to  make  possible 
the  conviction  of  an  accessory ;  and  that  the  words  "substan- 
tive felony"  simply  mean  a  felony  not  dependent  on  the  con-  ■ 
viction  of  another  person  for  another  crime.  Such  was  cer- 
tainly the  construction  given  to  the  statute  in  the  Ogden  Case, 
where  it  is  said  in  the  opinion  that  Ogden  was  indicted  "as 
for  a  substantive  felony,  being  charged  as  an  accessory  before 
the  fact  to  the  crime  of  arson."  Evidently  no  suspicion 
lurked  in  the  mind  of  Chief  Justice  Dixon  when  he  wrote 
that  opinion  that  the  words  "substantive  felony'^  meant  the 
principal  crime.  See,  also,  Tarasinski  v.  State,  146  Wis. 
508,  131  K  W.  889.  Similar  statutes  in  other  states  have 
received  the  construction  given  to  our  statute  in  the  Ogden 
Case.  State  v.  Richer,  29  Me.  84;  Peties  v.  Comm.  126 
Mass.  242 ;  Williams  v.  State,  41  Ark.  173. 

The  result  is  that  under  our  statute  an  accessory  before  the 
fact  is  still  to  be  prosecuted  as  such,  but  it  is  not  essential  to 
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his  conviction  that  the  perpetrator  of  the  principal  crime  be 
prosecuted  or  convicted ;  it  being  sufficient  to  prove  the  guilt 
of  the  principal  felon.  The  instructions  excepted  to  were 
therefore  erroneous  and  misleading.  But  we  are  met  here  . 
with  the  question  whether  this  is  an  error  bi  which  the  de- 
fendant can  now  take  advantage.  The  defendant's  counsel 
was  present  when  the  supplemental  charge  was  given.  It  ap- 
pears by  the  record  that,  after  the  trial  judge  had  defined  the 
word  "accessory^'  and  read  the  section  of  the  statute  relating  ] 
to  the  punishment,  defendant's  counsel  requested  the  court, 
"in  addition  to  the  definition  of  accessory,  to  state  to  the  jury 
that  before  you  can  find  the  defendant  guilty  of  being  an  ac- 
cessory you  must  be  convinced  beyond  a  reasonable  doubt 
that  the  defendant  commanded,  counseled,  or  procured  the 
commission  of  the  felony  by  another,"  and  that  the  court  gave 
the  instruction  *so  requested. 

InTo  objection  was  suggested  at  the  time  to  the  giving  of  the 
general  instructions  as  to  an  accessory,  but  the  court  was 
asked  to  add  the  proviso  just  stated.  This  proviso  means, 
"you  can  find  the  defendant  guilty  if  you  find  beyond  a  rea- 
sonable doubt  that  he  commanded,  counseled,  or  procured  the 
murder,"  or  it  means  nothing.  It  really  covers  the  whole 
charge  on  the  subject  of  accessory,  and  the  question  is  whether 
any  objection  to  that  charge  was  not  thereby  waived. 

There  can  be  no  doubt  that  in  a  civil  case  error  cannot  be 
assigned  upon  an  instruction  given  at  the  appellant's  own  re- 
quest. While  the  courts  have  been  somewhat  slow  in  apply- 
ing the  doctrines  of  estoppel  and  waiver  to  criminal  actions, 
there  is  no  question  now  as  to  their  applicability  even  in 
capital  cases.  Emery  v.  State,  101  Wis.  627,  78  K  W.  145 ; 
Hack  V.  State,  141  Wis.  346, 124  K  W.  492 ;  Obom  v.  State, 
143  Wis.  249,  126  N.  W.  737. 

A  defendant  in  a  criminal  case  cannot  allege  error  in  the 
admission  of  unsworn  testimony  if  he  consented  to  the  omis- 
sion of  the  oath  (Robinson  v.  State,  143  Wis.  205,  207,  126 
N.  W.  750) ;  nor  can  he  claim  error  in  the  exclusion  of  evi- 
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dence  if  the  ruling  was  made  on  his  own  objection  {Bowers  v. 
State,  122  Wis.  163,  99  N.  W.  447).  It  is  to  be  noted  that 
the  last-named  case  was  a  capital  case.  Logically  he  ought 
not  to  be  allowed  to  claim  error  in  the  giving  of  an  instruc- 
tion which  he  requested.  If  this  were  a  case  where  it  seemed 
that  there  was  grave  doubt  as  to  the  defendant's  guilt,  we 
might  perhaps  reverse  the  judgment  notwithstanding  the  fact 
that  the  instruction  was  in  substance  requested.  It  is  not 
such  a  case,  however,  and  hence  we  feel  compelled  to  affirm. 
By  the  Court. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  without  costs,  on 
May  23, 1916. 


Nelson  and  others.  Respondents,  vs.  Fairchild  &  Noeth- 
Eastekn  Railway  Company,  imp.,  Appellant 

February  5— May  2S,  1916. 

Appeal:  Affirmance  on  equal  division:  Contracts:  Railtoay  construc- 
tion: Conclusiveness  of  engineer's  estimate. 

Upon  an  appeal  from  a  Judgment  for  the  amount  found  due  on  a 
railway  construction  contract,  the  Justices  participating  in  the 
decision  being  equaUy  divided  as  to  the  conclusiveness  of  the 
final  estimate  of  defendant's  chief  engineer  and  upon  the  ques- 
tion of  affirmance  of  the  whole  Judgment,  the  Judgment  is  af- 
firmed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  Wickham,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  under  a  railway  con- 
struction contract  for  completing  a  certain  part  of  a  railroad. 
Th^*  dispute  is  as  to  the  balance  due  the  plaintiff  and  to  en- 
force a  lien  against  the  property.  The  court  found  sub- 
stantially as  follows: 
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(1)  That  on  the  15th  day  of  March,  1912,  a  contract  for 
construction  was  made  between  plaintiffs  and  defendant  rail- 
way company. 

(2)  On  March  22,  1912,  the  plaintiffs  made  a  contract 
with  the  defendant  Jacobson,  by  the  terms  of  which  Jacobson 
was  to  do  a  part  of  the  work  as  subcontractor. 

(3)  That  pursuant  to  the  contract  between  plaintiffs  and 
the  defendant  railway  company  plaintiffs  and  certain  sub- 
contractors, including  the  defendant  Jacobson,  entered  upon 
the  performance  of  Ae  work  in  April,  1912,  and  thereafter 
performed  all  the  conditions  of  the  contract  in  manner  pro- 
vided therein  to  the  satisfaction  of  the  president  of  said  rail- 
way company  and  its  chief  engineer,  which  work  was  com- 
pleted on  or  about  November  17,  1912,  except  the  portion 
thereof  performed  by  said  Jacobson,  which  was  completed  on 
or  about  February  18,  1913,  but  no  damages  are  claimed  by 
the  defendant  railway  company  for  failure  of  plaintiffs  and 
their  subcontractors  to  complete  the  work  within  the  time  re- 
quired by  the  contract. 

(4)  That  in  the  performance  of  said  work  under  said  con- 
tract with  said  railway  company,  plaintiffs  and  their  subcon- 
tractors performed  the  work  and  earned,  at  the  prices  speci- 
fied in  the  contract,  the  respective  amounts  hereinafter 
stated: 

Clearing  38.49  acres,  at  $25  per  acre $962  25 

Grubbing  648.68  sq.  rds.,  at  $1  per  sq.  rd 648  68 

Piling,  10,861  lineal  ft.  at  20c.  per  lin.  ft 2,172  20 

Timber  work,  183,415  feet  at  $11  per  M.  feet 2,017  56 

Hauling  and  placing  cnlvert  pipes,  4,624  lineal  feet  at 

43c.  per  ft 1,988  32 

Excarating  earth,  333,303  cu.  yds.  at  20c.  per  en.  yd 66,660  60 

Excavating  loose  rock,  9,575  cu.  yds.  at  35c.  per  cu.  yd . . . .  3,351  25 

Excavating  sand  rock,  62,837  cu.  yds.  at  40c.  per  cu.  yd . .  25,134  80 

Overhaul,  749,801  cu.  yds.  at  l%c.  per  cu.  yd 9,372  51 

Extra  work  of  plaintiffs  as  per  finding  No.  5 118  67 

Extra  work  of  Jacobson  as  per  finding  No.  6 91  00 

Making  a  total  amount  earned  for  the  work  above  specified  $112,517  84 

(5)  That  in  the  performance  of  said  work  plaintiffs  per- 
formed extra  work  in  pursuance  of  an  order  of  the  chief  en- 
gineer of  defendant  railway  company  in  changing  the  line 
of  said  road  at  station  771  to  773  and  expended  in  the  per- 
formance of  said  work  $178.67,  which  is  a  reasonable  price 
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therefor,  no  part  of  which  has  been  paid  except  $60,  leaving 
a  balance  due  plaintiffs  for  said  work  of  $118.67. 

(6)  That  in  July  and  August,  1912,  the  defendant  Jacob- 
son  performed  extra  work  for  said  railway  company  in  re- 
pairing and  improving  its  right  of  way  pursuant  to  an  order 
of  the  chief  engineer  of  said  railway  company,  to  the  amount 
and  reasonable  value  of  $91,  no  part  of  which  has  been  paid; 
that  said  order  for  the  performance  of  said  work  was  not  by 
any  express  words  affirmed  by  the  president  of  said  railway 
company,  but  said  railway  company,  under  circumstances 
making  it  chargeable  with  notice  of  the  facts,  received  the 
benefit  of  the  work,  made  no  objection  thereto,  and  waived 
the  provisions  in  the  contract  requiring  the  order  therefor  to 
be  affirmed  by  its  president 

(7)  That  between  stations  365  and  395  said  defendant 
Jacobson  hauled  material  from  excavations  a  longer  distance 
than  2,600  feet,  the  limit  of  overhaul  provided  for  in  said 
contract,  the  amount  of  which  material  so  hauled  beyond  said 
limit,  if  computed  according  to  said  contract,  had  no  limit  of 
haul  been  therein  prescribed,  would  have  amounted  to 
27,495  cubic  yards  of  overhaul;  that  said  work  was  per- 
formed at  the  request  of  the  chief  engineer  of  said  railway 
company  and  on  his  promise  that  said  railway  company  would 
pay  therefor ;  that  said  order  of  said  chief  engineer  was  not 
affirmed  by  the  president  of  said  railway  company  and  the 
provision  of  the  contract  on  that  subject  was  not  waived ;  that 
said  27,495  cubic  yards  is  not  included  in  the  overhaul  in- 
cluded in  finding  No.  4,  but  that  credit  is  there  given  for 
hauling  all  of  said  material  to  the  limit  of  the  overhaul. 

(8)  That  the  plaintiffs  in  excavating  rock  in  the  cut  at 
stations  401  to  417  removed  2,181  cubic  yards  of  rock  of  the 
character  indicated  by  exhibits  6a  and  66  which  are  in  evi- 
dence, and  the  defendant  Jacobson,  at  a  cut  located  at  station 
481  to  490,  removed  from  an  excavation  a  quantity  of  rock 
amounting  to  4,148  cubic  yards  of  the  character  indicated  by 
exhibits  lie  and  lid;  that  said  respective  parties  claim  that 
said  rock  is  hard  rock  within  the  terms  of  the  contract,  and 
offered  evidence  tending  to  show  that  it  is  customary  for  en- 
gineers engaged  in  classifying  such  rock  to  classify  it  as  hard 
rock,  but  the  court  finds  that  all  such  rock  in  fact  is  hard  rock 
and  none  of  it  harder  than  sand  rock,  and  that  such  parties 
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did  not  in  the  performance  of  their  work  remove  any  hard 
rock  as  that  term  is  defined  by  the  contract. 

(9)  That  prior  to  the  conmiencement  of  this  action  the  de- 
fendant railway  company  paid  to  plaintiffs  on  account  of  the 
work  performed  under  such  contract  $97,624.38. 

(10)  That  the  portion  of  the  work  included  in  the  fore- 
going findings  which  was  performed  by  the  defendant  Jacob- 
son  at  the  prices  he  was  entitled  to,  and  the  amount  earned  by 
him,  are  as  follows : 

Clearing  6.2  acres,  at  $17.50  per  acre $91  00 

Grubbing  38.32  acres,  at  75c.  per  acre 28  74 

Hauling  and  laying  culyert  pipe,  1,856  lineal  feet  at  40c 

per  foot 742  40 

Excavating  earth,  1,407,797  en.  yds.  at  17%c.  per  cu.  yd. . .  24,638  47 

Excavating  loose  rock,  9,385  cu.  yds.  at  30c.  per  cu.  yd. . .  •  2,815  60 

Excavating  sand  rock,  28,560  cu.  yds.  at  35c.  per  cu.  yd. . . .  9,996  00 
Overhaul  from  station  335  to  405,  301,710  cu.  yds.  at  %c. 

per  cu.  yd 2,262  82 

Overhaul  from  station  890  to  1070,  135,057  cu.  yds.  at  Ic. 

per  CO.  yd 1,350  67 

Extra  work  as  per  finding  No.  6 91  00 

Making  a  total  amount  earned  by  said  Jacobson,  the  sum  of  $42,016  50 

(11)  That  prior  to  the  commencement  of  this  action  plaint- 
iffs paid  to  defendant  Jacobson  on  account  of  work  performed 
under  said  subcontract  the  sum  of  $39,245.95. 

(12)  That  J.  H.  Thomas,  from  the  time  work  was  com- 
menced under  plaintiffs'  contract  until  about  September  16, 
1912,  was  chief  engineer  of  defendant  railway  company  and 
acted  as  such  in  the  performance  of  the  work  under  said  con- 
tract, and  that  about  the  date  last  named  T.  B.  Knuth  was 
appointed  in  his  place  and  continued  to  act  as  such  chief  en- 
gineer until  said  work  was  completed. 

(13)  That  on  February  22, 1913,  said  chief  engineer  made 
a  final  estimate  of  the  work  done  under  said  contract  and  cer- 
tified to  its  being  correct,  and  delivered  the  same  to  the  plaint- 
iffs, and  thereafter  and  on  the  28th  of  March,  1913,  said 
chief  engineer  made  and  delivered  to  plaintiffs  a  revised  final 
estimate  of  such  work  done  under  said  contract  in  which  cer- 
tain slight  additions  and  changes  were  made  to  the  estimate 
previously  made  and  delivered,  which  estimates  as  revised 
showed  the  following  amount  of  labor  performed  by  plaint- 
iffs and  their  subcontractors  under  such  contract : 
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Clearing  38.49  acres;  grubbing  648.68  sq.  rds.;  earth  ex- 
cavations, 357,383  cu.  yds. ;  overhaul,  733,641  cu.  yds. ,  loose 
rock,  10  cu.  yds. ;  sand  rock,  48,322  cu.  yds. ;  piling  driven, 
10,861  lineal  feet;  timber  in  bridges  and  cattle  passes, 
183,415  sq.  ft. ;  pipe,  culvert,  4,624  lineal  feet;  which  various 
items  were  computed  in  said  revised  final  estimate  as 
$107,768.42,  and  after  deducting  $97,624.38  leaves  a  bal- 
ance of  $10,144.04  as  the  amount  due;  that  said  estimate  also 
showed,  which  is  included  in  the  figures  hereinbefore  stated, 
the  following  amount  of  labor  performed  by  the  defendant 
Jacobson:  Clearing,  5.2  acres;  grubbing,  38.32  sq.  rds.; 
earth  excavation,  150,283  cu.  yds. ;  overhaul,  420,607  cu.  yds. ; 
sand  rock,  28,459  cu.  yds. ;  pipe,  culverts,  1,856  lineal  feet. 

(14)  That  in  making  said  final  estimate  and  the  compu- 
tation upon  which  the  same  was  based  said  chief  engineer 
failed  to  make  the  same  in  accordance  with  the  terms  or  on 
the  basis  contemplated  by  the  contract  between  plaintiffs  and 
the  defendant  railway  company  in  the  following  particulars : 

(a)  A  large  portion  of  his  classification  of  material  re- 
moved from  excavation  was  based  on  information  derived 
from  the  appearance  of  the  excavation  after  the  removal  of 
the  material,  without  observation  or  measurement  of  ma- 
terial as  the  work  progressed,  and  part  thereof  on  inaccurate 
hearsay  information  as  to  where  blasting  was  done,  and  not 
in  compliance  with  the  provision  of  the  contract,  which  pro- 
vides that  "All  cuttings  shall  be  measured  in  the  excavation 
and  estimated  by  the  cubic  yard  under  the  following  heads, 
viz.  earth,  loose  rock,  sand  rock,  and  hard  rock." 

(b)  That  he  made  his  computation  and  estimate  on  the 
erroneous  assumption  that  a  certain  clause  in  the  contract 
designated  certain  loose  rock  therein  referred  to  as  rock  "con- 
taining not  less  than  one  cubic  yard"  instead  of  the  words 
"containing  not  over  one  cubic  yard"  which  were  used  in  the 
contract. 

(c)  That  in  making  said  estimate  he  proceeded  on  the  er- 
roneous assumption  that  stone  and  rock  of  all  kinds,  whether 
intermixed  with  earth  or  not,  which  could  be  removed  from 
the  excavation  by  a  steam  shovel  without  'blasting,  should  be 
classified  as  earth,  and  because  of  such  mistake  he  classified 
most  of  the  loose  rock  in  the  excavation  as  earth. 
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(d)  That  he  failed  to  allow  items  of  overhaul  on  grounds 
which  his  testimony  and  final  estimate  show  to  be  incorrect. 

(15)  That  plaintiffs  and  the  defendant  Jacobson  each 
filed  in  the  office  of  the  clerk  of  the  circuit  court  of  Eau 
Claire  county  a  claim  for  lien  as  alleged  in  their  respective 
pleadings. 

(16)  That  on  May  18,  1914,  when  this  action  was  reached 
for  trial,  plaintiffs  moved  for  continuance,  and  as  a  condition 
of  said  continuance  being  allowed  it  was  stipulated  that  the 
plaintiffs  should  waive  interest  on  the  amount  for  which 
the  defendant  railway  company  tendered  judgment,  from 
May  18,  1914,  until  the  date  of  trial  in  the  regular  order  on 
the  calendar  of  the  court  at  the  September,  1914,  term;  that 
on  October  12,  1914,  the  court  prepared  to  take  up  the  trial 
of  the  case  in  its  order,  but  by  agreement  of  counsel  the  case 
was  set  for  trial  November  9,  1914. 

(17)  That  the  amoimt  now  due  from  the  defendant  rail- 
way company  is  the  sum  of  $14,893.46,  with  interest  from 
March  15,  1913,  at  six  per  cent,  excepting  that  interest  shall 
not  be  computed  from  May  18,  1914,  to  October  12,  1914,  on 
the  sum  of  "$10,144.04,  for  which  judgment  was  tendered. 

(18)  That  the  amount  due  to  the  defendant  Jacobson  is 
$2,771.55,  with  interest  from  April  23,  1913,  at  six  per  cent. 

The  court  concluded:  (1)  That  by  the  terms  of  the  con- 
tract entered  into  between  plaintiffs  and  defendant  railway 
company  it  was  not  contemplated  by  the  parties  that  the  final 
estimate  of  the  chief  engineer  should  be  binding  and  conclu- 
sive upon  the  parties  as  to  measurement  or  classification  of 
work  or  computation  of  amounts  due  the  plaintiffs  therefor, 
or  on  any  subject  other  than  that  of  giving  said  final  estimate, 
if  in  his  judgment  the  work  was  performed  in  the  manner 
provided  by  the  contract  and  to  his  satisfaction;  and  of 
withholding  the  same  if  the  "work  was  not  so  performed. 
(2)  That  even  if  said  contract  should  be  construed  the  same 
as  if  it  contained  a  provision  that  the  final  estimate  of  the 
chief  engineer  should  be  final  and  conclusive  between  the  par- 
ties as  to  measurements,  classification,  and  computation  of 
Vol.  163 —  20 
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amounts  due,  the  result  would  not  be  materially  different,  be- 
cause the  facts  found  in  finding  Xo.  14  amounted  to  such  a 
departure  on  the  part  of  said  chief  engineer  from  the  terms 
of  the  contract,  and  such,  a  failure  to  exercise  his  judgment 
on  the  matters  involved  therein,  that  his  final  estimate  is  not 
binding  upon  the  parties.  (3)  That  the  plaintiffs  and  the 
defendant  Jacobson  are  entitled  to  judgment  of  foreclosure 
according  to  the  demand  of  plaintiffs'  amended  complaint  for 
the  amount  of  their  respective  claims,  with  costs,  the  amount 
of  the  plaintiffs'  claim  being  the  amount  found  due  from  the 
defendant  railway  company  by  finding  No.  17,  less  the 
amount  of  the  claim  of  said  Jacobson,  and  the  amount  of  said 
Jacobson's  claim  being  the  amount  found  due  him  by  finding 
No.  18, 

Judgment  was  entered  in  favor  of  the  plaintiffs  in  accord- 
ance  with  the  findings  of  fact  and  conclusions  of  law,  from 
which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Bundy  &  WilcoXj. 
and  oral  argument  by  (7.  T.  Bundy. 

For  the  respondents  there  was  a  brief  by  Sturdevani  & 
Farr,  attorneys,  and  Clapp  &  Macartney,  of  counsel,  and  oral 
argument  by  L.  M.  Sturdevant. 

For  the  defendant  Jacobson  there  was  a  brief  by  Einar 
Hoidale, 

The  following  opinion  was  filed  March  14,  1916 : 

Kerwin,  J.  The  four  justices  participating  in  the  de- 
cision are  equally  divided  on  the  question  of  affirmance  of 
the  whole  judgment.  Chief  Justice  Wtnslow  and  Justice 
ViNJE  are  of  opinion  that  under  the  terms  of  the  contract 
the  final  estimate  of  the  chief  engineer  was  final  and  conclu- 
sive in  the  absence  of  fraud  or  a  mistake  in  some  fundamental 
fact  or  right  in  the  light  of  which  his  decision  should  have 
been  but  was  not  exercised.  They  are  also  of  opinion  that 
there  was  such  a  mistake  here  in  assuming  that  the  contract 
contained  the  words  "not  less  than  one  cubic  yard"  instead  of 
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the  words  "not  over  one  cubic  yard/^  and  that  this  erroneous 
assumption  formed  one  of  the  fundamental  bases  on  which 
his  estimate  of  loosi  rock  was  made,  hence  that  the  estimate 
as  to  loose  rock  was  not  conclusive  but  open  to  correction,  and 
that  the  findings  of  the  trial  court  on  that  subject  are  correct 
They  therefore  think  that  the  judgment  should  be  aflSrmed  as 
to  all  items  except  the  amount  found  due  for  overhaul,  as  to 
which  they  think  there  should  be  reversal.  Justice  Sie- 
BECKEE  and  the  writer  are  of  opinion  that  the  estimate  of  the 
engineer  was  not  final  and  conclusive  imder  the  terms  of  the 
contract  but  open  to  correction,  and  that  mistakes  were  made 
by  the  engineer  in  estimating  the  amount  due  as  found  by 
the  trial  court,  therefore  that  the  judgment  should  be  af- 
firmed. In  this  situation  the  judgment  must  be  affirmed. 
By  the  Court. — The  judgment  is  aflSrmed. 

A  motion  for  a  rejiearing  was  denied,  with  $25  costs,  on 
May  23, 1916. 


State  ex  eel,  Buicdy,  Respondent,  vs.  IsTygaaed,  County 
Clerk,  Appellant. 

Fehruary  6— May  2S,  1916, 

Taxation  of  incomes:  Profita  on  sale  of  stock:  Capital  or  "income"? 
When  8tatu8  is  fixed. 

1.  Income,  as  the  term  is  used  in  sec.  1,  art.  VIII,  Const.,  is  the  profit 

or  gain  derived  from  capital  or  labor  or  from  both  combined,  and 
it  most  be  money  or  something  equivalent  thereto. 

2.  Where  corporate  stock  purchased  as  an  investment  in  1907  for 

1110,000  was  on  January  1,  1911,  of  the  value  of  $214,000,  and 
was  sold  in  1914  for  $214,000,  no  part  of  the  last-named  amount 
was  taxable  as  income.  The  status,  as  capital,  of  the  entire 
value  of  the  stock  being  fixed  when  the  Income  Tax  Law  was 
first  passed,  no  part  thereof  could  be  made  into  income  by  legis- 
lative enactment. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  Wickham,  Circuit  Judge.     Affirmed. 

The  relator  sued  out  a  writ  of  certiorari  to  review  the  pro- 
ceedings of  the  income  tax  board  of  review  of  Eau  Claire 
county  and  the  state  tax  commission  with  respect  to  an  income 
tax  assessed  against  the  relator  for  the  year  1914.  The  facts 
were  undisputed.  On  September  1,  1907,  the  relator  pur- 
chased 1,000  shares  of  the  common  stock  of  the  Chippewa 
Valley  Railway,  Light  &  Power  Company  and  100  shares  of 
its  preferred  stock  as  an  investment  at  par,  and  on  Febru- 
ary 20,  1914,  sold  the  common  stock  at  $200  per  share  and 
the  preferred  stock  at  $140  per  share,  or  an  advance  in  all  of 
$104,000.  The  taxing  officials,  following  the  directions  of 
par.  (d),  sub.  2,  sec.  1087w? — 2,  Stats.  1913,  assessed  as  in- 
come subject  to  taxation  in  1914  the  proportionate  amount  of 
this  profit  of  $104,000  which  the  period  of  time  between 
January  1, 1911,  and  the  date  of  sale  bears  to  the  entire  time 
between  the  date  of  acquisition  (September  1,  1907)  and  the 
date  of  sale,  which  amount  they  fixed  at  $50,413.23.  There 
was  substantially  no  difference  between  the  value  of  the  stock 
January  1,  1911,  and  at  the  date  of  its  sale.  The  circuit 
court  held  the  assessment  void,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Fred  Arnold,  dis- 
trict attorney  for  Eau  Claire  county,  and  the  Attorney  Gen- 
eral and  E.  E.  Brossard,  assistant  attorney  general,  of  counsel ; 
and  the  cause  was  argued  orally  by  Mr.  Arnold  and  Mr,  Bros- 
sard. 

For  the  respondent  there  was  a  brief  by  Bundy  &  Wilcox, 
and  oral  argimient  by  (7.  T.  Bundy  in  pro.  per.  and  Roy  P. 
Wilcox. 

WiNSLOW,  C.  J.  (on  motion  for  rehearing).  When  this 
case  was  originally  argued  and  submitted  in  February  last, 
six  justices  participated  in  the  hearing  and  there  was  an 
equal  division  among  them  as  to  the  proper  judgment     The 
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judgment  of  the  trial  court  was  therefore  affirmed  without 
opinion,  as  is  usual  in  such  cases.  A  motion  for  rehearing 
was  seasonably  filed,  and  while  the  motion  was  pending  an- 
other action  involving  precisely  the  same  question  came  on  to 
be  heard  in  its  regular  order  on  the  calendar  (State  ex  rel. 
0.  H.  Ingram  Co.  v.  Wis.  Tax  Comm.,  post,  p.  311,  158  N. 
W.  89).  At  this  time  two  changes  had  taken  place  in  the 
personnel  of  the  sitting  bench,  and  it  was  considered  that  the 
last-named  case  and  the  motion  for  rehearing  ought  to  be  con- 
sidered together,  in  order  that  a  conclusion  on  the  merits 
might,  if  possible,  be  reached,  applicable  to  both  cases. 

The  arguments  have  now  been  heard  and  the  court  is  of 
opinion  that  both  cases  were  correctly  decided  in  the  trial 
courts. 

The  Income  Tax  Law  (sec.  1087?w — 1,  Stats.  1913)  pro- 
vides for  the  levying  of  a  tax  on  "incomes  received  during  the 
year  ending  December  31,  1911,  and  upon  incomes  received 
annually  thereafter,"  and  in  sub.  2  of  sec.  1087m — 2  defines 
the  term  "income.'^  Par.  (d)  of  the  last-named  subsection 
provides  that  the  term  "income"  shall  include  "all  profits 
derived  from  the  transaction  of  business  or  from  the  sale  of 
real  estate  or  other  capital  assets ;  provided,  that  of  the  profits 
derived  from  the  sale  of  real  estate  or  other  capital  assets  ac- 
quired previous  to  January  1, 1911,  only  such  proportion  shall 
be  taxable  as  the  time  between  January  1, 1911,  and  the  date  of 
sale  bears  to  the  entire  time  between  the  date  of  acquisition 
and  the  date  of  sale." 

In  the  present  case  it  appears  without  dispute  that  the  re- 
lator on  January  1,  1911,  owned  stock  which  he  had  pur- 
chased as  an  investment  more  than  four  years  previously 
which  was  of  the  value  of  $214,000,  and  that  on  February  20, 
1914,  he  sold  the  same  for  $214,000.  Upon  these  facts  the 
court  now  reaches  the  conclusion  that  there  is  in  fact  no  in- 
come in  the  present  case  within  the  meaning  of  that  word  as 
used  in  the  constitution. 
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The  constitution  (sec  1,  art  VIII)  permits  the  taxation 
of  ^'incomes/'  and  the  statute  (sees.  1087m — 1  to  1087m — 
29,  Stats.  1913)  provides  for  the  levying  of  a  tax  upon  *'in- 
-comes"  received  during  the  year. 

The  word  "income"  has  a  definite,  well-understood  mean- 
ing. No  attempt  was  made  to  define  it  in  the  constitutional 
amendment  for  the  reason  that  it  carried  its  meaning  with  it 
That  meaning  was  and  is  the  "common,  ordinary  meaning," 
AS  the  word  is  used  in  every-day  life.  Van  Dyke  v.  Milwau- 
kee, 159  Wis.  460,  150  N.  W.  509.  In  brief,  it  may  be  said 
to  be  the  profit  or  gain  derived  from  capital  or  labor  or  from 
both  combined.  Stratton's  Independence  v.  Howbert,  231 
U.  S.  399,  34  Sup.  Ct  136;  Income  Tax  Cases,  148  Wis.  456, 
513,  134  N.  W.  673,  135  N.  W.  164.  It  must  be  gain  or 
profit  and  it  must  be  money  or  something  equivalent  thereto. 
Income  Tax  Cases,  supra. 

"The  Income  Tax  Law  does  not  seek  to  reach  property  or 
an  interest  in  property  as  such,  but  to  reach  incomes  having 
a  situs  within  the  state  qr  growing  out  of  a  privilege  exercised 
or  occupation  conducted  within  the  state."  State  ex  rel. 
Manitowoc  O.  Co.  v.  Wis.  Tax  Comm.  161  Wis.  Ill,  152  N. 
W.  848. 

"Income  in  the  sense  of  tax  laws  is  not  the  capital  or  stocks 
of  goods  in  which  the  capital  may  be  expended."  17.  8.  Glue 
Co.  V.  Oak  Creek,  161  Wis.  211,  153  N.  W.  241. 

When  the  Income  Tax  Law  was  first  passed  in  1911  the 
stock' in  question  was  held  by  the  plaintiff  and  was  then  of  the 
value  of  $214,000.  This  fact  is  admitted  to  be  established. 
In  the  judgment  of  the  court  all  of  this  was  capital,  or,  in 
other  words,  property ;  its  status  was  fixed ;  no  part  of  it  could 
be  made  into  income  by  legislative  enactment.  It  was  sub- 
ject to  taxation  as  property  under  the  uniformity  rule  but 
not  otherwise.  It  is  not  deemed  necessary  to  go  further  in 
the  present  case,  although  other  questions  were  raised  and 
elaborately  discussed,  among  them  being  the  question 
whether,  if  property  were  bought  as  an  investment  after  the 
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passage  of  the  law  and  afterwards  sold  at  an  advance,  the 
profit  could  be  taxed  as  income,  and,  if  so,  whether  interest 
on  the  original  investment  is  to  be  allowed  in  determining 
profits  and  whether  dividends  received  should  be  set  off 
against  the  interest. 

Ifo  opinion  is  expressed  or  intimated  upon  these  questions 
nor  upon  the  other  questions  raised  in  the  Ingram  Case. 

By  the  Court. — Motion  denied  without  costs. 


State  ex  rel,  O.  H.  Ingbam  Company,  Respondent,  vs.  Wisconsin  Tax 
Commission,  AppeUant. 

May  4— May  2S,  1916. 

State  ex  rel.  Bundy  v.  Nygaard,  ante,  p.  307,  foUowed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane  county: 
B.  Ray  Stevens,  Circuit  Judge.    AfJ^rmed. 

For  the  appeUant  there  were  briefs  by  the  Attorney  General  and 
E.  E.  Bro8iardf  assistant  attorney  general,  and  oral  argument  by  Mr. 
Brossard. 

For  the  respondent  there  was  a  brief  by  Bundy  d  Wilcox,  and  oral 
argument  by  O.  T.  Bundy. 

WiNSLow,  C.  J.  This  is  an  appeal  from  a  Judgment  of  the  circuit 
court  for  Dane  county  in  an  action  of  eertiorari  setting  aside  an  in- 
come tax  assessment  made  by  the  Wisconsin  Tax  Commission  against 
the  respondent.  The  fundamental  question  involved  is  the  same  as 
the  question  considered  and  decided  in  the  case  of  State  ex  rel.  Bundy 
V.  Nygaardy  ante,  p.  307, 158  N.  W.  87.  The  Judgment  is  therefore  af- 
firmed for  the  reasons  stated  in  the  opinion  filed  on  the  motion  for 
rehearing  in  that  case. 

By  the  Court. — Judgment  affirmed  without  costs. 
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BucHHOLz,  Respondent,  vs.  Rosbnbebg,  imp.,  Appellant 

February  24— May  23, 1916. 

Building  contracts:  Substantial  performance:  Allowances  to  owner  for 
defects:  Interest  on  balance  due:  Oamishment:  Costs. 

1.  Where  a  building  contract  has  been  substantially,  though  not  ex- 

actly, performed,  the  deduction  to  be  made  from  the  contract 
price  on  account  of  any  defect  is  the  reasonable  cost  of  remedy- 
ing the  defect  if  this  can  be  done  without  reconstructing  a  sub- 
stantial part  of  the  building;  otherwise,  the  diminished  value 
of  the  building,  on  the  basis  of  the  contract  price,  by  reason  of 
the  defect. 

2.  Thus,  where  a  composition  roof  had  been  put  upon  a  building,  and 

it  appeared  that  to  replace  it  with  a  grayel  roof  as  called  for  in 
the  contract  would  not  involve  any  reconstruction  of  the  build- 
ing or  great  sacrifice  of  inwrought  material,  the  owner  should  be 
allowed  the  cost  of  making  such  change;  but  where  a  concrete 
basement  floor,  though  not  according  to  contract,  was  service- 
able and  fit  for  the  purposes  Intended,  and  to  put  in  such  a  floor 
as  the  contract  required  would  necessitate  reconstruction  of  a 
substantial  portion  of  the  building  and  the  sacrificing  of  much 
work  and  material  already  wrought  into  it,  the  allowance  to  be 
made  for  such  defect  should  be  the  diminished  value  of  the 
building — in  this  case  the  difference  between  the  value  of  the 
floor  which  was  put  in  and  the  cost  of  such  a  floor  as  the  contract 
called  for.  \ 

3.  In  such  a  case,  in  an  action  by  a  subcontractor  against  the  princi- 

pal contractor,  wherein  the  owner  was  garnishee,  interest  upon 

the  amount  found  due  to  the  principal  contractor  from  the  date 

.  when  it  became  due  was  properly  allowed  against  the  garnishee. 

4.  In  a  garnishment  action,  upon  the  trial  of  an  issue  between  the 

plaintift  and  the  garnishee,  the  plaintiff  is  entitled,  under  sec. 
2772,  Stats.  1913,  to  costs  against  the  garnishee  if  he  recovers 
more  than  the  garnishee  admits  in  his  answer. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.  Modified  and  af- 
firmed. 

Garnishment.  The  main  defendant,  Riemenschneider,  in 
June,  1910,  contracted  with  the  garnishee  defendant,  Rosen- 
berg, to  erect  and  furnish  materials  for  a  two-story  factory 
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building  with  basement  for  $5,450,  the  work  to  be  done 
to  the  satisfaction  and  under  the  direction  of  Rosenberg. 
Biemenschneider  proceeded  to  erect  the  building,  and  plaint- 
iff became  his  subcontractor.     Not  being  paid  in  full,  the 
plaintiff  sued  Eiemenschneider  for  the  balance  due  him  and 
garnished  Rosenberg.     Judgment  for  the  plaintiff  was  recov- 
ered in  the  main  action  for  the  sum  of  $557.78.     In  the 
garnishee  action  Rosenberg  appeared  and  denied  liability  and 
the  action  was  tried  by  the  court,  Rosenberg  claiming  that  the 
building  never  was  completed  according  to  the  terms  of  the 
contract,  and  that  by  reason  of  defects  in  construction  of  the 
building  he  had  been  damaged  in  nearly  or  quite  as  large  a 
sum  as  remained  unpaid  to  Eiemenschneider  on  the  contract. 
The  trial  judge  viewed  the  premises  and  thereafter  made 
findings  to  the  effect  (1)   that  the  building  was  built  by 
Riemenschneider  under  Rosenberg's  direction  and  fully  com- 
pleted on  December  20,  1910;  (2)  that  Rosenberg  inspected 
the  work  from  day  to  day  and  on  said  last  named  date  took 
possession  of  the  building  and  has  ever  since  used  and  occu- 
pied the  same;  (3)  that  the  same  was  constructed  as  agreed 
in  a  good  and  workmanlike  manner  except  that  a  composition 
instead  of  a  gravel  roof  was  put  on,  and  that  the  concrete  floor 
in  the  basement  was  not  of  uniform  strength;  (4)  that  the 
roof  is  a  serviceable  roof  and  was  accepted,  has  been  used 
four  years,  that  replacing  the  same  by  a  gravel  roof  as  con- 
tracted for  would  cost  $120,  and  that  $80  deduction  from  the 
contract  price  should  be  allowed  on  account  of  the  roof;  that 
the  concrete  floor  is  a  strong,  serviceable  floor  and  that  $60 
deduction  from  the  contract  price  should  be  allowed  for  the 
floor,  making  a  total  of  $140  to  be  deducted  from  the  con- 
tract price;  (5)  that  defendant  performed  extra  work  and 
furnished  extra  material  amounting  to  4130;  (6)  that  pay- 
ments amounting  to  $4,881  had  been  made  on  the  contract, 
leaving  a  balance  due  thereon  on  January  20,  1911,  of  $559, 
which  with  interest  at  six  per  cent,  from  that  date  amounted 
to  $643.32  owing  by  Rosenberg  to  Eiemenschneider  at  the 
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time  of  the  commencement  of  the  garnishment  action, 
July  25,  1913;  (7)  that  plaintiff  recovered  judgment  in  the 
main  action  for  $557.78  February  6,  1915,  which  is  still  un- 
satisfied. Upon  these  findings  it  was  adjudged  February  23, 
1915,  that  Rosenberg  was  liable  as  garnishee  in  said  sum  of 
$643.32  with  interest  from  February  6,  1915,  also  that  the 
plaintiff,  Buchholz,  recover  of  the  garnishee,  Rosenberg,  the 
sum  of  $557.78  with  costs,  and  from  this  judgment  the  gar- 
nishee appeals. 

Michael  Levin,  attorney,  and  A.  W.  Richter,  of  counsel, 
for  the  appellant. 

James  F.  Trottman,  for  the  respondent. 

The  following  opinion  was  filed  March  14,  1916 : 

WiNSLow,  C.  J.  The  court  found  in  effect  that  the  con- 
tract was  substantially  performed  notwithstanding  the  fact 
that  the  roof  and  basement  floor  did  not  correspond  to  the  spe- 
cific calls  of  the  contract.  While  it  is  stated  in  appellant's 
brief  that  this  finding  is  not  justified,  he  assigns  no  error  on 
this  ground  and  states  that  he  does  not  press  the  point,  hence 
the  question  is  not  an  open  one  in  the  case. 

We  start,  therefore,  with  the  established  fact  that  the  con- 
tract was  substantially  though  not  exactly  performed,  and 
this  means  that  both  the  roof  and  the  floor  were  serviceable 
and  flt  for  the  purposes  intended.  This  must  be  so,  for 
otherwise  there  could  not  be  substantial  performance.  Start- 
ing from  this  premise,  the  fundamental  inquiry  is  whether 
the  court  made  the  proper  deductions  from  the  contract  price 
on  account  of  these  failures  in  exact  performance.  There  is 
no  doubt  as  to  the  proper  rule  in  this  court.  It  may  be 
stated  as  follows :  If  the  defect  can  be  remedied  without  re- 
constructing a  substantial  part  of  the  building  or,  as  other- 
wise expressed,  without  great  sacrifice  of  work  and  material 
already  wrought  into  the  building,  the  reasonable  cost  of  cor- 
recting the  defect  should  be  allowed;  if  otherwise,  the  di- 
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minished  value  of  the  building,  on  the  basis  of  the  contract 
price,  by  reason  of  the  defect.  Sherry  v.  Madler,  123  Wis. 
621,  101  K  W.  1095 ;  Manning  v.  School  List  124  Wis,  84, 
102  N".  W.  356.  The  roof  actually  put  on  was  a  felt  or  as- 
phalt paper  roof.  To  take  this  off  and  put  on  a  tar  and 
gravel  roof  would  not  involve  any  reconstruction  of  the  build- 
ing or  great  sacrifice  of  inwrought  material,  hence  the  court, 
instead  of  allowing  $80,  should  have  allowed  on  this  item  the 
expense  of  a  new  gravel  roof,  which  was  shown  to  be  $120. 

It  is  apparent  that  to  equip  the  building  with  a  floor  such 
as  the  contract  requires  would  necessitate  the  reconstruction 
of  a  substantial  portion  of  the  building  and  the  sacrificing  of 
much  work  and  material  already  wrought  into  it,  hence  the 
second  branch  of  the  rule  applies  to  the  floor  and  the  allow- 
ance must  be  the  diminished  value.  The  court  placed  the 
allowance  to  be  made  for  the  defective  floor*  at  $60,  but  there 
is  no  testimony  on  which  that  finding  can  be  based.  It  ap- 
peared without  dispute  that  the  floor  cost  $290  and  there  was 
testimony  that  it  was  worth  that  sum.  One  witness  testified 
that  a  new  floor  constructed  according  to  the  specifications  of 
the  contract  would  cost  $467.27,  while  the  defendant  Eiemen- 
schneider  estimated  the  cost  at  $385. 

This  tes1;^mony  would  afford  basis  for  a  finding  that  the 
diminution  in  value  was  the  difference  between  the  value  of 
the  old  floor  and  the  cost  of  the  new,  but  not  for  a  finding  of 
any  less  sum.  This  would  mean  that  the  court  should  have 
allowed  not  less  than  $95  nor  more  than  $177.27  on  account 
of  the  floor.  The  court  in  fact  allowed  $60.  The  appellant 
would  have  had  no  ground  of  complaint  as  to  this  item  had 
$177.27  been  allowed  instead  of  $60.  We  deem  it  better  for 
both  parties  to  modify  the  judgment  and  make  the  proper  al- 
lowance now  and  thus  close  the  litigation,  rather  than  pro- 
long it  by  sending  the  case  back  for  a  new  trial  or  to  take  fur- 
ther testimony. 

Two  further  contentions  are  made :  flrst,  that  costs  should 
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not  have  been  allowed  against  the  garnishee,  and  second,  that 
interest  should  not  have  been  allowed  on  the  claim  of  feiem- 
enschneider  against  Rosenberg.  Neither  contention  can  be 
sustained.  The  statute  gives  costs  if  the  plaintiff  recovers 
more  than  the  garnishee  admits  in  his  answer.  Sec.  2772, 
Stats.  1913.  As  to  interest,  the  case  of  Laycock  v.  Parker, 
103  Wis.  161,  79  N.  W.  327,  is  controlling. 

The  judgment  must  be  modified  as  of  its  date  so  as  to  ad- 
judge that  Rosenberg  was  indebted  to  Eiemenschneider  at 
the  date  of  the  commencement  of  the  garnishment  action 
July  25,  1913,  in  the  sum  of  $401.73  (plus  interest  at  six 
per  cent,  from  January  20,  1911),  amounting  in  all  to 
$462.32 ;  that  the  plaintiff  recover  that  sum  from  the  garnishee 
with  interest  from  February  6  to  February  25,  1915,  amount- 
ing in  all  to  $463.62;  and  that  he  recover  his  costs  as  taxed, 
amounting  to  $44.40,  making  a  total  recovery  as  of  Febru- 
ary 23,  1915,  of  $508.02 ;  and  as  so  modified  the  judgment 
must  be  affirmed. 

By  the  Court. — Judgment  modified  as  indicated  in  the 
opinion,  and  as  so  modified  affirmed,  without  costs,  except  the 
fees  of  the  clerk  of  this  court  to  be  paid  by  the  respondent 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
May  23,  1916. 
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Pfeipfeb,  Administrator,  Respondent,  vs.  CniCAOO  &  Mil- 
waukee Electric  Railroad  Company  and  others.  Ap- 
pellants. 

February  25— May  23,  1916, 

JBvidence:  Testimony  of  deceased  or  absent  toitness:  Statute  con- 
strued: Instructions  to  jury:  Witnesses:  Impeachment. 

t  The  "-retrial,  other  action,  or  proceeding"  in  which,  under  sec. 
4141a,  Stats.,  the  testimony  of  a  deceased  witness  or  a  witness 
who  is  absent  from  the  state  is,  under  certain  conditions,  ad- 
missible, is  a  retrial  of  the  same  action  in  which  such  'testimony 
was  originally  taken,  or  other  action  or  proceeding  inTolving 
the  same  issues  and  between  the  same  parties. 

1  Thus,  where  two  persons  were  injured  in  a  collision  with  an  In- 
terurban  car,  the  testimony  of  one  of  them,  taken  in  his  action 
against  the  corporation  alleged  to  be  responsible,  is  not  admis- 
sible, by  reason  of  his  absence  from  the  state,  in  an  action  to 
recover  for  the  injury  and  death  of  the  other  person. 

3.  A  question  in  a  special  verdict  being  as  to  whether  the  headlight 

of  an  interurban  car,  in  a  collision  with  which  plaintifT's  intes- 
tate was  injured,  was  burning  as  the  car  approached  the  place  of 
the  accident,  it  was  error,  in  instructing  the  jury,  to  say  that 
the  question  was  whether  the  headlight  was  such  as  to  give  effi- 
cient light  and  not  a  dim  and  flickering  light  almost  out, — it  ap- 
pearing that  it  was  an  electric  light  and  there  being  no  evidence 
tending  to  show  that  it  was  or  could  have  been  burning  dimly  or 
flickering. 

4.  In  an  action  to  recover  for  the  death  of  a  person  it  was  error  to 

permit  plaintiff  to  prove  that  a  witness  for  defendant  had  on  a 
certain  occasion  made  a  remark  indicating  personal  animosity 
against  the  deceased  and  his  family,  such  testimony  being  ad- 
missible only  for  purposes  of  impeachment  and  after  the  proper 
foundation  for  it  had  been  laid. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Oeren  T.  Williams,  Circuit  Judge.     Reversed. 

For  the  appellants  there  was  a  brief  by  Edgar  L.  Wood,  at- 
torney, and  Bidl  &  Johnson,  of  counsel,  and  oral  argument 
by  Mr.  Wood. 

For  the  respondent  there  was  a  brief  by  N.  W.  Evans  & 
W.  J.  Riley,  and  oral  argument  by  Mr.  Riley. 
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The  following  opinion  was  filed  March  14,  1916 : 


Peb  Curiam.  The  respondent  recovered  judgment  against 
the  appellants  for  $6,000  damages  resulting  from  negligent 
injuries  inflicted  upon  one  George  Pfeiffer,  causing  suffer- 
ing and  death.  The  accident  occurred  at  7 :20  o'clock  on  the 
evening  of  February  4,  1912,  at  a  grade  crossing  in  the  town 
of  Oak  Creek,  Milwaukee  county,  where  the  Rawson  road  i& 
crossed  by  the  interurban  railway  track  of  appellants.  The 
plaintiff's  intestate  and  one  Wolosek,  after  spending  the  day 
at  a  liquor  saloon  within  a  few  rods  of  this  crossing,  were  rid- 
ing  in  a  bob-sled  drawn  by  one  horse  eastwardly  on  the  Raw- 
son  road  after  dark  towards  their  home  with  their  ears  cov- 
ered, and  while  on  the  crossing  were  struck  by  a  north-bound 
interurban  car.  This  is  the  same  accident  which  was  in- 
volved in  the  case  of  Woloseh  v.  Chicago  &  M.  E.  B.  Co.  158. 
Wis.  475,  149  N.  W.  201,  and  reference  may  be  made  to  that 
case  for  a  more  extended  statement  of  the  facts. 

A  very  strong  showing  was  made  by  defendant  by  the  tes- 
timony of  disinterested  witnesses  as  well  as  by  that  of  its  con- 
ductor and  motorman  to  the  effect  that  the  interurban  car 
was  provided  with  a  suflScient  headlight  and  gave  the  usual 
signals  for  that  crossing.  The  plaintiff's  case  rested  upon 
the  testimony  of  said  Wolosek  given  by  him  in  the  action  just 
referred  to,  which  was  brought  by  him  to  recover  damages  for 
his  own  injuries  occasioned  by  the  same  collision.  This  tes- 
timony was  received  in  evidence  against  the  objection  and  ex- 
ception of  the  appellants,  and  without  it  there  is  no  evidence 
to  support  the  verdict. 

To  a  lawyer  trained  in  the  common  law  the  claim  that  such 
testimony  is  admissible  is  novel  and  almost  startling.  The 
witness  is  not  sworn  in  this  case,  therefore  not  punishable  for 
perjury  therein.  To  pick  out  the  testimony  of  a  witness 
given  in  a  former  cause  perhaps  years  before,  wherein  the 
parties  were  different  although  the  act  under  investigation 
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the  same,  and  read  it  to  the  jury  in  the  new  action  with  the 
same  force  and  effect  as  if  the  witness  was  sworn  and  testi- 
fied in  such  new  action,  is  not,  we  think,  warranted  by  the 
-statute  relied  on  for  its  admission.  That  statute  is  sec. 
4141a^  Stats.,  and  reads  as  follows : 

"The  testimony  of  any  deceased  witness,  or  any  witness 
who  is  absent  from  the  state,  taken  in  any  action  or  proceed- 
ing, except  in  a  default  action  or  proceeding  where  service  of 
process  was  obtained  by  publication,  shall  be  admissible  in 
evidence  in  any  retrial,  othcfr  action,  or  proceeding  where  the 
jparty  against  whom  it  is  offered  shall  have  had  an  oppor- 
tunity to  cross-examine  the  said  deceased  or  absent  witness, 
and  where  the  issue  upon  which  it  is  offered  is  substantially 
the  same." 

This  section  as  first  enacted  (ch.  107,  Laws  1909)  applied 
■only  to  the  testimony  of  deceased  witnesses,  but  was  amended 
by  ch.  65  of  the  Laws  of  1911  to  include  witnesses  "absent 
from  the  state." 

It  is  contended  that  the  words  "other  action  or  proceeding 
where  the  party  against  whom  it  is  offered  shall  have  had  an 
opportunity  to  cross-examine  the  said  .  .  .  witness,  and 
where  the  issue  upon  which  it  is  offered  is  substantially  the 
same,"  includes  actions  or  proceedings  by  any  other  person 
against  the  same  defendant  wherein  the  issues  are  substan- 
tially the  same  as  those  in  the  case  in  which  the  testimony 
was  given.  There  is  no  time  limit  within  which  such  testi- 
mony may  be  used ;  the  first  action  may  have  been  compara- 
tively unimportant  as  to  the  amount  involved,  the  second 
very  important  (as  is  the  case  here)  ;  the  party  against  whom 
the  testimony  is  offered  may  have  won  the  former  case  on  the 
testimony  of  a  witness  now  deceased  whose  testimony  cannot 
be  used  in  the  second  case  because  the  opposing  party  was  not 
A  party  to  the  former  suit  and  hence  had  no  opportunity  for 
•cross-examination.  We  should  scrutinize  carefully  the  stat- 
ute before  giving  it  any  such  construction.  The  common- 
law  rule  was  to  the  effect  that  if  a  witness  whose  testimony 
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had  been  taken  at  a  former  trial  of  the  same  action  between 
the  same  parties  or  their  privies  is  dead  or  insane  or  beyond 
the  seas,  his  testimony  may  be  read  upon  a  subsequent  trial 
of  the  same  action.  Jones,  Ev.  (2d  ed.)  §§  340,  341;  16 
Cyc.  1088  et  seq.;  London  O.  d'  A.  Co.  v.  American  C.  Co. 
251  111.  123,  95  K  E.  1064.  The  statute  relied  on  makes 
the  testimony  admissible  in  evidence  "in  any  retrial,  otht- 
action,  or  proceeding''  described.  We  think  this  must  be 
limited  to  retrial  of  the  same  action  or  "other  action  or  pro- 
ceeding" involving  the  same  issues  and  between  the  same  par- 
ties. There  is  nothing  in  the  words  of  the  statute  to  extend 
it  beyond  this.  It  certainly  relates  to  and  includes  retrials 
of  the  same  cause  between  the  same  parties.  "Other  action  or 
proceeding"  extends  the  scope  of  the  statute  beyond  a  retrial 
of  the  same  cause,  but  extends  it  no  further.  We  find  noth- 
ing in  the  statute  extending  its  operation  to  actions  or  pro- 
ceedings between  other  parties  than  those  in  which  the  origi- 
nal and  sworn  testimony  was  first  given.  On  the  other  hand, 
we  find  the  restriction  to  actions  or  proceedings  between  the 
same  parties  in  the  common  law  which  preceded  the  statute,  in 
the  group  of  words  "any  retrial,  other  action,  or  proceeding," 
and  in  the  rule  of  law  which  forbids  us  to  extend  by  any 
latitudinarian  construction  .the  words  of  this  statute  to  causes 
not  expressly  or  by  necessary  implication  included  therein. 
It  would  have  been  very  easy  for  the  legislature  to  use  lan- 
guage which  would  be  clear  and  unmistakable  if  they  intended 
to  make  so  radical  a  change  in  the  rules  of  evidence  as  is 
claimed  by  the  respondent  to  have  been  made  by  this  section. 
No  such  language  was  used,  and  we  decline  to  extend  the  ef- 
fect of  the  language  used  by  any  doubtful  construction. 

This  conclusion  necessitates  reversal  of  the  judgment  It 
seems  proper  to  notice  two  other  erroneous  rulings,  without, 
however,  intimating  that  they  would  necessarily  call  for  re- 
versal of  the  judgment  if  they  stood  alone. 
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Among  the  questions  submitted  to  the  jury  was  one  inquir- 
ing whether  the  headlight  of  the  car  was  burning  as  it  ap- 
proached the  crossing.  In  instructing  the  jury  on  this  ques- 
tion the  trial  judge  said  in  substance  that  the  question  was 
whether  the  headlight  was  such  as  to  give  efficient  light  and 
not  a  dim  and  flickering  light,  almost  out  This  was  mislead- 
ing. The  headlight  was  an  electric  light  Either  it  was 
burning  or  it  was  not  burning.  There  was  no  testimony  tend- 
ing to  show  that  it  was  or  could  have  been  burning  dimly  or 
flickering. 

The  plaintiff  was  allowed  against  objection  to  prove  that 
a  witness  called  by  the  defendant  had  on  a  certain  occasion 
made  a  remark  indicating  personal  animosity  against  the  de- 
ceased and  his  family.  This  testimony  was  admissible  for 
purposes  of  impeachment  only,  and  not  then  uflless  the  foun- 
dation for  it  had  been  already  laid  by  calling  the  attention  of 
the  witness  sought  to  be  impeached  to  the  particular  state- 
ment claimed  to  have  been  made  and  asking  him  whether  he 
made  it     Ferguson  v.  Truax,  136  Wis.  637,  118  N.  W.  251. 

We  do  not  find  it  necessary  to  treat  any  other  questions. 

Judgment  reversed,  and  action  remanded  for  a  new  trial. 

Upon  a  motion  by  the  respondent  for  a  rehearing,  besides 
briefs  on  behalf  of  the  respective  parties  there  was  a  brief  by 
Moritz  Wittig  &  H.  J.  Killilea,  of  counsel  for  the  Jones 
Islanders  (interested  especially  in  the  case  of  Illinois  Steel 
Co.  V.  Muza,  not  yet  decided). 

The  motion  was  denied,  with  $25  costs,  on  May  23,  1916. 
Vol.163  — 21 
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PoLEBiTZKs  and  another,  Respondents,  vs.  John  Week  Lum- 
BBB  Company,  Appellant 

ApHl  IS— May  2S,  1916. 

Contracts:  Construction:  Conveyances:  Waters:  High-water  mark. 

1.  Where  an  instrument  is  capable  of  different  constructions,  each 

of  which  does  no  violence  to  the  language  used,  recourse  may  be 
had  to  the  facts  and  circumstances  surrounding  the  parties  at 
the  time  of  the  execution  thereof,  for  the  purpose  of  determining 
its  true  construction,  and  the  intention  of  the  parties,  if  at  all 
consonant  with  the  language  used,  must  govern  its  construction. 
The  court,  if  possible,  must  give  force  and  effect  to  every  part 
of  the  instrument,  reading  nothing  into  it  and  nothing  out  of  it 

2.  Under  the  foregoing  rule  a  conveyance,  made  in  1878  to  a  corpora- 

tion engaged  in  logging,  of  land  in  lots  1  and  2  in  a  certain 
section,  described  as  follows:  "One  rod  wide  along  the  mean- 
dered shore  bordering  on  the  Wisconsin  river,  Including  lake 
and  bayous  leading  into  the  Wisconsin  river,  for  the  purpose  of 
rafting  and  boomage,"  is  construed  to  cover  one  rod  in  width 
from  the  ordinary  high-water  mark,  rather  than  from  the  nor- 
mal or  usual  stage  of  the  river, — it  appearing  that  there  were 
no  bayous  on  lots  1  and  2  in  a  normal  stage  of  the  water,  and  the 
construction  adopted  being  in  harmony  with  the  purpose  for 
which  the  land  was  bought,  with  the  purchase  price,  with  the 
language  used,  and  with  the  practical  construction  given  the 
conveyance  by  the  parties. 

3.  By  ordinary  high-water  mark  is  meant  the  point  on  the  bank  or 

shore  up  to  which  the  presence  and  action  of  the  water  is  so  con- 
tinuous as  to  leave  a  distinct  mark  by  erosion,  destruction  of 
terrestrial  vegetation,  or  other  easily  recognized  characteristics. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county :  Geo.  W.  Bubnell,  Judge.     Reversed. 

Action  to  recover  damages  for  trespass  upon  lots  1,  2,  and 
3  of  section  15,  township  24  north,  of  range  7  east  The  jury 
awarded  damages,  $208,  to  about  twenty-two  acres,  all  of 
which,  except  one  acre  in  lot  3,  were  in  lots  1  and  2.  In  1878 
defendant's  predecessors  in  title  obtained  a  deed  from  Greorge 


Digitized  by 


Google 


23]  JANUARY  TERM,  1916.  323 

Polebitzke  v.  John  Week  L.  Co.  168  Wis.  322. 

Kickland,  the  then  owner  of  lots  1  and  2,  conveying  land 
therein  described  as  follows : 

"One  rod  wide  along  the  meandered  shore  bordering  on  the 
Wisconsin  river,  including  lake  and  bayous  leading  into  the 
Wisconsin  river,  for  the  purpose  of  rafting  and  boomage,  with 
all  the  necessary  rights  and  privileges  thereunto  pertaining; 
being  on  lots  one  (1)  and  two  (2),  section  fifteen  (15), 
township  twenty-four  (24),  range  seven  (7)  east." 

This  deed  was  recorded  and  the  grantee  therein  and  subse- 
quent grantees  from  1878  to  1905  took  logs  out  in  the  summer 
that  had  floated  into  the  bayous  on  lots  1  and  2  during  the 
driving  stage  of  the  river.  If  there  were  freshets  sufficient 
to  enable  them  to  roll  the  logs  in  the  bayous  and  pole  them  out 
into  the  river  they  would  do  so;  if  not,  they  would  use  teams 
in  getting  them  to  the  river.  In  April,  1906,  plaintiffs  pur- 
chased lots  1  and  2,  and  they  claim  they  owned  the  land  upon 
which  the  logs  lay  in  1906  to  1910  inclusive,  and  that  they 
have  been  damaged  by  reason  of  the  removal  of  the  logs  in 
those  years  by  means  of  teams ;  that  the  lying  of  the  logs  on 
the  land  and  the  work  of  their  removal  rendered  the  land  un- 
fit for  pasture  or  the  cutting  of  hay.  The  defendant  claims 
the  logs  lay  and  were  removed  on  its  own  land  and  that  it  com- 
mitted no  trespass  on  lots  1  and  2.  The  case  was  here  on  a 
former  appeal  (157  Wis.  377,  147  N.  W.  703),  in  which  the 
nature  of  defendant's  title  to  the  lands  conveyed*  was  deter- 
mined, and  reference  may  be  had  to  it  for  a  fuller  statement 
of  facts. 

The  trial  court  instructed  the  jury  that  the  land  conveyed 
included  "one  rod  outside  the  meandered  shore  on  the  Wis- 
consin river,  and  also  one  rod  from  the  edge  of  any  bayous  or 
lakes  described  in  said  deed  at  a  normal  stage  of  the  water  in 
said  river."  Both  parties  agree  that  the  phrase  "meandered 
shore  bordering  on  the  Wisconsin  river"  means  the  natural 
shore  of  the  river,  but  the  defendant  claims  that  the  one  rod 
in  width  on  the  bayous  and  on  the  river  includes  one  rod  be- 
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yond  the  ordinary  driving  stage  of  the  river,  and  not  one  rod 
beyond  the  normal  or  usual  stage  of  the  river,  and  it  appeals 
from  the  judgment  entered  upon  the  verdict 

For  the  appellant  there  was  a  brief  by  Fisher  &  Cashin, 
and  oral  argument  by  WUliam  E.  Fisher. 

A.  L.,  Smongeski,  for  the  respondents. 

ViNJE,  J.  Where  an  instrument  is  capable  of  different 
constructions,  each  of  which  does  no  violence  to  the  language 
used,  recourse  may  be  had  to  the  facts  and  circumstances  sur- 
rounding the  parties  at  the  time  of  the  execution  thereof,  for 
the  purpose  of  determining  its  true  construction,  and  the  in- 
tention of  the  parties,  if  at  all  consonant  with  the  language 
used,  must  govern  its  construction.  The  court,  if  possible, 
must  give  force  and  effect  to  every  part  of  the  instrument, 
reading  nothing  into  it  and  nothing  out  of  it.  PolebilzJce  v. 
John  Week  L.  Co.  157  Wis.  377,  147  N.  W.  7*03,  and  cases 
cited. 

It  appears  from  the  evidence  that  the  lands  in  dispute  con- 
stitute a  low  strip  lying  between  a  highway  and  the  river,  op- 
posite and  below  a  sharp  bend  therein,  causing  logs  to  float  in 
upon  the  land  during  a  driving  stage  of  water,  which  is 
usually  four  or  five  feet  higher  than  a  normal  stage;  that 
there  are  no  bayous  on  lots  1  and  2  during  a  normal  stage  of 
water,  but  during  a  driving  stage  of  the  river  the  water 
floods  the  greater  portion  of  the  strip  and  bayous  are  formed 
therein.  Touching  the  upper  end  of  the  strip  is  a  body  of 
water  that  may  be  called  a  lake,  and  was  no  doubt  the  lake  re- 
ferred to  in  the  deed.  Since  Kickland  conveyed  to  the  Me- 
nasha  Wooden  Ware  Company  in  1878,  it  and  its  subsequent 
grantees  have  entered  upon  the  land  during  the  summer  and 
removed  its  logs  by  means  of  the  bayous  if  the  water  was  suf- 
ficiently high  for  so  doing;  if  not,  by  means  of  teams,  as  was 
done  in  the  years  1906  to  1910  inclusive.  Mr.  Kickland 
lived  during  all  this  time  near  and  in  sight  of  the  land  and 
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made  no  objection  to  such  removal  or  claimed  any  damages 
therefor,  tending  to  show  that  the  original  parties  considered 
that  the  land  in  question  passed  under  the  deed.  The  area  of 
land  in  dispute  amounts  to  about  twenty-one  acres.  If,  as 
plaintiffs  claim,  only  one  rod  from  the  normal  stage  of  water 
was  conveyed,  then  only  a  strip  along  the  river  one  rod  in 
width  and  containing  from  one  to  one  and  a  quarter  acres 
passed — a  strip  which  the  evidence  shows  has  been  of  no  par- 
ticular value  to  defendant  cr  its  predecessors  in  title.  The 
consideration  expressed  in  the  deed  of  1878  was  $100.  It  is 
not  at  all  probable  that  experienced  lumbermen  would  pay 
that  amount  of  money  for  less  than  an  acre  and  a  half  of  land 
of  no  particular  value  to  them.  On  the  other  hand,  the  land 
they  wanted  the  use  of  was  the  low-lying  land  upon  which  logs 
floated  and  lodged  during  the  driving  stage  of  water.  In 
1878  $100  for  twenty-odd  acres  of  the  character  of  this  land 
was  a  good  price. 

The  court  can  take  judicial  notice  of  the  fact  that  the  Wis- 
consin river  is  a  navigable  stream.  The  defendant  therefore 
had  the  right  to  use  it  for  logging  purposes  up  to  the  ordinary 
high-water  mark.  Diana  Shooting  Club  v.  Hunting,  156 
Wis.  261,  145  N.  W.  816.  They  were  under  no  necessity  to 
purchase  anything^  lying  below  such  mark  for  logging  pur- 
poses. What  they  required  was  land  lying  above  ordinary 
high-water  mark,  and  their  conveyance  must  be  held  to  begin 
at  such  mark  and  to  extend  one  rod  further.  By  ordinary 
high-water  mark  is  meant  the  point  on  the  bank  or  shore  up 
to  which  the  presence  and  action  of  the  water  is  so  continuous 
as  to  leave  a  distinct  mark  by  erosion,  destruction  of  terres- 
trial vegetation,  or  other  easily  recognized  characteristics. 
Lawrence  v.  American  W.  P.  Co,  144  Wis.  556,  562,  128  N. 
W.  440.  In  view  of  these  facts,  and  especially  in  view  of 
the  purpose  of  the  grant  and  the  practical  construction  given 
the  conveyance  for  over  twenty-seven  years  by  the  parties 
thereto,  we  reach  the  conclusion  that  one  rod  in  width  from 
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ordinary  high-water  mark  was  meant  Such  construction 
harmonizes  with  the  purpose  for  which  the  land  was  bought, 
with  the  purchase  price,  with  the  language  used,  and  with  the 
practical  construction  given  the  conveyance  by  the  parties. 
If  it  meant  from  a  normal  stage  of  water,  the  provision  that 
it  should  include  bayous  leading  into  the  Wisconsin  river 
would  become  meaningless,  since  there  are  no  bayous  on  lots  1 
and  2  in  a  normal  stage  of  water. 

In  view  of  the  erroneous  instruction  of  the  court  as  to 
where  the  one-rod  strip  began,  and  in  view  of  the  fact  that  the 
record  does  not  disclose  how  far  one  rod  from  ordinary  high- 
water  mark  along  the  bayous  would  carry  defendant's  bound- 
ary, the  judgment  must  be  reversed  and  the  case  sent  back 
for  a  new  trial. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


Kelley  and  another,  Eespondents,  vs.  Haylock  and  an- 
other, Appellants. 

ApHl  15— May  23,  1916. 

Workmen's  compensation:  What  employers  are  vHthin  the  act:  Tem- 
porary employment  of  more  than  four  men:  Farmers. 

1.  In  the  Workmen's  Compensation  Act  (sub.  2,  sec.  2394 — 5,  Stats.) 

the  language  "every  employer  of  four  or  more  employees  in  a 
common  employment"  was  intended  to  include  only  such  employ- 
ers as  ordinarily  or  for  some  considerable  length  of  time  employ 
four  or  more  employees  in  a  common  employment;  and  mere 
temporary,  though  regularly  recurring,  employment  of  four  or 
more  men  for  a  specific  purpose  does  not  bring  the  employer 
within  the  act. 

2.  Thus,  the  employment  by  a  farmer  of  more  than  four  men  for 

limited  times  in  threshing,  com  shredding,  silo  filling,  or  to- 
bacco work  does  not  bring  him  within  the  Compensation  Act. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 


Digitized  by 


Google 


23]  JANUARY  TERM,  1916.  327 

Kelley  v.  Haylock,  163  Wis.  326. 

Action  under  the  Workmen's  Compensation  Act  to  set  aside 
an  award  of  the  Industrial  Commission  for  $366.46  against 
Henry  Kelley  and  Elmer  Thronson  rendered  in  favor  of 
Elmer  Haylock,  an  employee  of  Kelley.  The  circuit  court 
set  aside  the  award  on  the  ground  that  none  of  the  parties 
were  imder  the  Compensation  Act,  and  from  a  judgment  en- 
tered accordingly  Elmer  Haylock  and  the  Industrial  Commis- 
sion appealed. 

For  the  appellant  Industrial  Commission  of  Wisconsin 
there  was  a  brief  by  the  Attorney  General  and  W infield  W, 
Oilman,  assistant  attorney  general,  and  oral  argument  by 
Mr.  Oilman^ 

For  the  respondent  Kelley  the  cause  was  submitted  on  the 
brief  of  Thos.  S.  Nolan  and  Paul  N.  Orubb. 

ViN JE,  J.  Plaintiffs  are  farmers.  Kelley,  in  addition  to 
running  a  farm,  operated  a  silo  filler,  filling  his  own  silo  and 
those  of  other  farmers  in  the  fall  In  operating  the  filler  he 
employed  less  than  four  men  except  when  filling  his  own  silo. 
In  threshing  time  and  occasionally  in  tobacco  work  he  has 
employed  more  than  four  men  for  a  short  time.  Haylock 
was  an  employee  of  Kelley  at  the  time  the  latter  filled  Thron^ 
son's  silo  on  September  8,  1914.  On  that  day  he  sustained 
an  injury  in  the  course  of  his  employment  for  which  the 
award  was  made.  Thronson  did  not  employ  four  or  more 
men  in  the  running  of  his  farm  except  at  threshing  time  and 
in  filling  the  silo.  On  the  day  in  question  he  had  more  than 
four  men  assisting  in  filling  his  silo.  The  Commission  found 
that  both  Kelley  and  Thronson  came  under  the  act  because 
they  employed  more  than  four  men  in  threshing  and  corn 
shredding,  silo  filling,  or  tobacco  work  at  times.  The  ques- 
tion of  whether  or  not  they  did  come  under  the  act  turns  upon 
the  meaning  of  sub.  2,  sec.  2394 — 5,  Stats.,  which  provides 
that  "on  and  after  September  1,  1913,  every  employer  of 
four  or  more  employees  in  a  common  employment  shall  be 
deemed  to  have  elected  to  accept  the  provisions  of  sections 
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2394 — 3  to  2394 — 31,  inclusive."  To  intelligently  solve  such 
question  recourse  must  be  had  to  the  whole  scope  and  scheme 
of  the  Compensation  Act  rather  than  to  technical  definitions 
of  particular  words  therein.  It  must  be  conceded  that  thresh- 
ing, com  shredding,  silo  filling,  and  tobacco  work  are  in  the 
course  of  the  usual  occupation  of  farmers.  The  only  ques- 
tion is  whether  such  work  for  a  limited  time  brings  them  with- 
in the  act. 

In  legislating  with  reference  to  compensation  to  employees 
in  industrial  occupations  the  idea  was  to  compensate  employ- 
ees in  reasonably  fixed  kinds  of  employment,  for  the  act  re- 
quired every  employer  coming  under  it  to  take  out  liability 
insurance  or  satisfy  the  IndiLstrial  Commission  of  his  finan- 
cial solvency  and  secure  a  certificate  of  exemption,  or  else 
forfeit  $25  for  every  day  he  fails  to  do  so.  This  provision 
alone  shows  that  mere  temporary  employment  of  four  or  more 
men  for  a  specific  occasion  was  not  intended  to  bring  the  em- 
ployer under  the  act.  Nearly  every  farmer  is  likely  at  some 
time  of  the  year  to  employ  four  or  more  men  for  a  short 
time — such  as  harvesting,  berry  picking,  barn  raising,  com 
shredding,  silo  filling,  threshing,  and  occasional  tobacco  work. 
The  same  is  true  of  nearly  every  other  man  of  afifairs  who  is 
not  engaged  in  any  regular  business  in  which  four  or  more 
employees  are  engaged.  The  legislature  did  not  contemplate 
that  mere  temporary  though  regularly  recurring  employment 
brought  the  employer  within  the  act  Its  language  must  be 
taken  in  its  ordinary  and  usual  significance.  In  ordinary 
language  when  it  is  said  that  an  employer  employs  four  or 
more  employees  in  a  conunon  emplojonent  it  is  meant  that  he 
usually  does  so,  or  that  he  does  so  most  of  the  time,  so  that 
such  employment  becomes  the  rule  and  not  the  exception. 
The  act  operated  upon  and  was  intended  to  include  only  such 
employers  as  ordinarily  or  for  some  considerable  length  of 
time  employ  four  or  more  employees  in  a  common  employ- 
ment.    In  defining  the  term  "employee"  in  sub.   (2),  sec 
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2394 — 7,  the  legislature  excluded  tLose  whose  employment 
was  but  casual  or  not  in  the  usual  course  of  trade,  business, 
profession,  or  occupation  of  his  employer,  showing  that  even 
if  the  employer  was  within  the  act  his  employee  would  not  be 
if  his  employment  was  but  casual  or  not  in  the  usual  course 
of  his  employer's  business.  There  is  much  greater  reason  for 
holding  that  an  employer  does  not  come  under  the  act  unless 
hia  employment  of  four  or  more  employees  in  a  common  em- 
ployment continues  for  some  considerable  length  of  time  so 
that  he  may  reasonably  be  said  to  be  such  an  employer.  The 
operation  of  the  act  as  to  the  employer  is  limited  to  the  usual 
rather  than  to  the  unusual  condition  of  a  business,  trade,  or 
occupation. 

The  trial  court  held  that  the  award  should  be  set  aside  be- 
cause neither  Kelley  nor  Thronson  were  employers  within  the 
act     We  think  such  construction  was  correct. 

By  the  Court. — Judgment  aflSrmed. 


Campbell  and  another,  Respondents,  vs.  Gebmania  Fire  In- 
suBANCE  CoMPAmr  OF  New  York,  Appellant. 

May  2— May  23,  1916. 

Appeal:  Questions  of  fact:  Harmless  errors:  Evidence:  Temporary 
exclusion:  Waiver  of  right  to  introduce:  Witnesses:  Refreshing 
memory :  Conspiracy:  Admissions:  Weight:  Instructions  to 
jury:  Fire  insurance:  Fraud:  Removal  of  property:  Destruction 
in  new  location, 

1.  Findings  by  a  jury,  approved  by  the  trial  court,  will  not  be  set 
aside  on  appeal  if  supported  by  any  believable  evidence, — that 
is,  unless  the  evidence  is  contrary  to  all  reasonable  probabili- 
ties; and  so  long  as  there  Is  a  state  of  evidence  requiring  con- 
flicting probabiUties  to  be  considered,  a  Jury  determination 
either  way  cannot  be  said  to  be  against  all  reasonable  probabili- 
ties. 
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2.  Where  the  court  temporarily  sustained  an  objection  to  a  question 

because  of  want  of  sufficient  foundation  therefor,  but  indicated 
that  the  evidence  might  be  admissible  later,  saying  that  the 
right  to  recall  the  witness  might  be  reserved,  and,  although  the 
basis  for  the  question  was  thereafter  much  strengthened,  the 
witness  was  not  recalled,  the  right  to  have  such  question  an- 
swered was  waived. 

3.  This  court  will  not  reverse  a  judgment  because  of  the  rejection  of 

evidence,  unless  its  materiality  clearly  appears  and  it  likewise 
appears  that  the  exclusion  might  have  affected  the  result  un- 
favorably to  the  party  complaining. 

4.  In  an  action  on  a  fire  insurance  policy,  plaintiff  having  testified 

that  a  list  of  articles  claimed  to  have  been  destroyed  was  cor- 
rect when  made  by  her  and  defendant's  agent  shortly  after  the 
fire  and  that  a  paper  she  had  was  a  correct  copy  thereof,  and  the 
absence  of  the  original  having  been  satisfactorily  explained,  it 
was  proper  to  allow  her  to  use  such  copy  to  refresh  her  memory 
or  to  read  from  it,  or  to  allow  it  to  be  introduced  as  par^  of  her 
evidence. 

5.  Where  a  case  is  submitted  for  a  special  verdict,  the  court  may 

properly  refuse  to  give  requested  instructions  which  are  worded 
as  if  the  verdict  was  to  be  a  general  one. 

6.  An  instruction,  in  an  action  on  a  fire  insurance  policy,  that  ''you 

will  recall  the  evidence  that  a  great  many  articles  of  personal 
property  were  totally  destroyed  and  that  some  articles  were  not 
destroyed  but  were  damaged,"  is  held  to  be  in  accord  with  the 
evidence  and  not  to  involve  the  suggestion  that  none  of  the  ar- 
ticles of  personalty  were  saved. 

7.  Where  the  nature  of  an  alleged  confession — in  this  case  a  con- 

fession by  a  husband  to  the  fire  marshal  that  he  and  his  wife 
had  set  the  fires  which  destroyed  their  insured  property — was 
such  as  to  arouse  a  suspicion  that  it  was  not  made  freely  and 
intelligently,  and  the  circumstances  under  which  it  was  made 
were  consistent  with  that  view,  there  was  no  prejudicial  error  in 
instructing  the  jury  that  the  alleged  admissions  were  not  en- 
titled to  weight  unless  the  jury  were  satisfied  that  they  were 
freely  made  and  not  under  such  compulsion,  threats,  intimida- 
tion, promises  of  immunity,  or  persuasion  as  to  prevent  him 
from  being  a  free  agent  in  the  matter. 

8.  The  husband  in  such  case  must  have  known  that  if  the  fact  were 

established  that  he  and  his  wife  set  the  fires  it  would  be  fatal  to 
the  full  accomplishment  of  any  conspiracy  by  them  to  bum  the 
property  and  collect  the  insurance;  hence,  on  the  theory  that 
a  confession  by  him  would  evidence  an  abandonment  of  the  con- 
spiracy, it  was  not  error,  in  an  action  by  the  wife  on  the  insur- 
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ance  policy,  to  instruct  the  jury  that  if  such  a  conspiracy  was 
formed,  as  claimed  by  the  defendant,  but  had  been  abandoned 
by  the  husband  before  the  alleged  confession  was  made,  no 
weight  should  be  given  to  the  evidence  of  such  confession. 
9.  Where  a  fire  insurance  policy  provided  that  property  removed 
from  its  Insured  location  on  account  of  a  fire  should  be  deemed 
covered  by  the  Insurance  in  its  new  location  for  a  period  of  five 
days,  furniture  and  goods  which  were  removed  from  a  burning 
house  (their  insured  location)  and  stored  in  a  bam  on  the  prem- 
ises, and  there  destroyed  by  fire  three  days  later,  were  within 
the  recoverable  loss. 

Appeal  from  a  judgment  of  the  circuit  court  for  Pepin 
county :  Geobgb  Thompsq]^,  Circuit  Judge.     Affirmed. 

Action  to  recover  on  a  fire  insurance  policy  dated  May  29,- 
1911,  issued  by  the  defendant  to  one  Alfred  Campbell  on  a 
dwelling  house,  the  furniture  therein,  and  a  barn  and  per- 
sonalty therein.  The  property  was  originally  insured  for 
$1,500,  but  the  amount  was  afterwards  increased  to  $1,200 
on  the  house  and  $1,000  on  furniture  therein,  $250  on  the 
bam,  and  $100  on  contents  of  the  barn.  Later,  Campbell 
duly  sold  and  transferred  the  insured  property  to  his  wife,  the 
plaintiff  Mary  E,  Campbell,  and  duly  assigned  his  interest  in 
the  policy  to  her,  which  was  consented  to  by  defendant.  By 
the  terms  of  the  policy,  the  loss,  in  case  of  there  being  any, 
was  made  payable  to  B.  M.  Catura,  mortgagee,  as  his  interest 
might  appear,'  and  plaintiff  WUliam  Catura,  when  the  loss  oc- 
curred, was  owner  of  the  mortgage  interest.  About  Oc- 
tober 21,  1912,  the  buildings  and  part  of  the  contents  were 
destroyed  by  fire  and  proofs  of  loss  were  made,  claiming  a 
liability  of  defendant  to  the  amount  of  $2,550.  This  action 
was  brought  to  recover  the  same,  all  facts  being  alleged  in  the 
complaint  necessary  thereto. 

Defendant  answered,  pleading  breach  of  a  condition  of  the 
policy,  rendering  it  void  in  case  of  any  fraud  or  false  swear- 
ing by  the  assured  touching  any  matter  relating  to  the  insur- 
ance or  the  subject  thereof,  either  before  or  after  a  loss,  such 
breach  consisting  of  plaintiff  Campbell  knowingly  represent- 
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ing  that  the  fire  originated  from  an  unknown  cause  when  she 
knew  that  she,  with  the  aid  of  her  husband,  set  fire  to  the  prop- 
erty, purposing  to  destroy  it  and  to  collect  the  insurance  of  de- 
fendant, claiming  a  sum  largely  in  excess  of  its  value  or  of  the 
damage  thereto. 

Defendant  further  pleaded  in  defense  a  breach  of  the  afore- 
said condition  in  that  plaintiff  Campbell,  in  her  proofs  of  loss, 
knowingly  greatly  overstated  the  value  of  the  property  covered 
by  the  policy  and  overstated  the  loss  of  and  damage  thereto. 

Defendant  further  pleaded  failure  of  plaintiff  Campbell  to 
use  all  reasonable  means  to  save  and  preserve  the  property  at 
and  after  the  fire,  under  a  provision  of  the  policy  exempting 
defendant  from  any  loss  occasioned  by  any  such  failure. 

Defendant  further  pleaded  that  plaintiff  Campbell,  and  her 
husband,  conspired  to  obtain  insurance  on  the  property  for  an 
amount  greatly  in  excess  of  its  value  and  then  to  burn  the  same 
and  that,  in  furtherance  of  such  conspiracy,  they  set  the  fire. 

There  was  evidence  to  this  effect :  The  dwelling  house  was  a 
two-story  structure,  divided  into  seven  rooms  on  the  first  floor 
and  three  on  the  second.  It  was  occupied  by  the  Campbell 
family.  October  19,  1912,  while  one  Bein,  and  his  son,  were 
there  to  fix  a  chimney,  he  assisted  in  putting  up  a  wood  heat- 
ing stove  in  the  parlor.  The  pipe  led  to  the  story  above 
through  a  thimble  and  then  to  the  chimney.  A  fire  was 
started  in  the  stove  about  11  o'clock.  At  dinner  time  the 
cdor  of  smoke  was  observed  and  shortly  thereafter  smoke  was 
seen  issuing  from  the  upper  windows.  Neighbors  assembled 
and  much  of  the  furniture  was  removed.  Bein  and  others 
put  out  the  fire  and  investigated  its  origin,  Bein  cutting  a 
hole  in  the  roof  for  that  purpose.  There  were  indications 
that  it  started  at  the  thimble  in  the  floor.  There  was  con- 
flicting evidence  as  regards  whether  kerosene  or  gasoline  had 
been  used  in  the  vicinity  of  where  the  fire  started  and  other 
places.  After  the  fire  was  put  out,  Mr.  Campbell  went  to  a 
grist  mill.     About  5  o'clock  p.  m.  the  house,  in  the  upper 
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part,  was  observed  to  be  on  fire  again.  In  the  meantime  most 
of  the  things  which  were  removed  on  the  occasion  of  the  first 
fire  had  been  put  back  into  the  house,  but  largely  on  the  first 
floor.  Mrs.  Campbell's  preserved  fruit  had  been  removed 
from  the  cellar  and  not  put  back.  A  trunk,  packed  with 
clothes,  belonging  to  her  and  the  children  and  weighing  some 
200  pounds,  was  carried  out  on  the  porch  before  the  first  fire. 
It  was  said  to  have  been  prepared  by  Mrs.  Campbell  to  take 
with  her,  in  a  few  days,  on  a  visit  to  her  father.  The  trunk 
and  contents  were  saved.  Bein  and  others  again  investigated 
as  to  the  origin  of  the  fire,  he  going  down  through  the  hole  he 
had  previously  cut  in  the  roof.  The  fire  was  found  near  the 
thimble  and  was  put  out.  There  was  conflicting  evidence  as 
to  whether  Mr.  Campbell  was  there  and  as  to  whether  there 
were  indications  of  gasoline  or  kerosene  having  been  used. 
There  was  evidence  to  the  effect  that  Campbell  did  not  re- 
turn from  his  trip  to  mill  until  after  the  second  fire.  About 
10:30  o'clock  at  night,  fire  broke  out  in  the  upper  part  of  the 
house  a  third  time,  resulting  in  complete  destruction  of  the 
building.  There  were  twenty  minutes  or  so  when  it  was 
feasible  to  remove  things  from  the  lower  part  of  the  house. 
There  was  further  evidence  to  this  effect :  Much  of  the  furni- 
ture was  removed  from  the  lower  room.  Mrs.  Campbell's 
time  was  taken  up  largely  with  her  children.  Mr.  Campbell 
was  a  cripple.  The  work  of  saving  things  was  done  by  the 
neighbors.  The  next  Monday  morning  the  barn  burned 
down.  The  night  before,  Campbell  took  a  horse  therefrom 
and  put  it  into  a  neighbor's  bam.  He  was  advised  to  do  so, 
particularly,  by  a  neighbor,  because  of  danger  of  the  barn 
taking  fire  from  the  smouldering  ruins  of  the  house,  Camp- 
bell was  in  bed  when  the  fire  started.  It  might  have  caught 
from  sparks  or  brands  carried  to  it  by  the  wind  from  the 
ruins  of  the  house  fire.  Some  time  after  the  fires  occurred, 
Mrs.  Campbell  and  her  husband  were  examined,  apart  from 
each  other,  in  respect  thereto,  by  the  attorney  for  the  state 
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fire  marshal.     The  marshal  was  present    Mrs.  Campbell  re- 
lated the  circumstances  of  the  fira     The  evidence  was  con- 
flicting as  to  what  occurred.     She  claimed  that  the  examiners 
endeavored  to  intimidate  her  into  confessii^  that  she  was  in- 
strumental in  starting  the  fires  and  had  not  told  the  truth  in 
stating  that  she  did  not  know  how  they  originated,  and  tried 
to  induce  her  to  sign  a  statement  they  prepared  without  her 
knowing  its  contents.     At  the  examination  of  Mr.  Campbell, 
according  to  the  testimpny  of  the  fire  marshal's  attorney,  he 
freely  and  unhesitatingly  and  without  being  urged  to  do  so, 
said  he  and  Mrs.  Campbell  set  the  fires  in  the  house,  using 
kerosene  in  doing  so,  and  that  he,  later,  set  fire  to  the  bam. 
He  signed  a  statement  to  that  effect.     Some  time  afterwards 
the  fire  marshal  again  examined  the  Campbells,  at  which  time 
Mrs.  Campbell  adhered  to  what  she  said  on  the  previous  oc- 
casion, and  Mr.  Campbell  changed  his  attitude  in  respect  to 
the  matter.     After  the  last  examination,  the  Campbells  were 
arrested  on  the  charge  of  having  set  the  fires.     On  the  hear- 
ing before  the  examining  magistrate,  the  fire  marshal  testified 
to  what  occurred  between  him,  his  attorney,  and  the  Camp- 
bells.    Such  attorney  did  not  testify.     He  aided  the  district 
attorney.     The   result  was   that   the   Campbells   were   dis- 
charged.    On  the  trial  of  this  case,  the  fire  marshal's  attor- 
ney testified  to  what  the  marshal  did  at  the  inquest  and  the 
latter  was  not  called.     There  was  a  conflict  as  to  whether  the 
proofs  of  loss  included  things  which  were  saved  from  the  fire. 
Mrs.  Campbell  testifled  that  it  did  not ;  that  the  agent  of  de- 
fendant soon  after  the  loss  occurred,  assisted  her  in  making 
the  list  of  property  burned  and  that  they  made  it  as  accurately 
as  they  could.     Absence  of  that  list  was  so  satisfactorily  ex- 
plained that  she  was  permitted  to  use,  to  refresh  her  memory, 
what  she  testifled  was  a  correct  copy  after  having  testified 
that  when  the  original  was  made  she  knew  it  was  correct  or 
substantially  so.     By  using  the  copy  she  testifled,  in  detail, 
to  the  articles  of  personalty  lost.     She  also  testifled,   at 
length,  to  the  circumstances  of  the  fires,  positively  denying  all 
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knowledge  of  their  origin  and  explaining  or  denying  all  state- 
ments of  witnesses  as  to  suspicious  circumstances.  There 
was  considerable  corroborating  evidence  in  her  favor,  and  a 
conflict  in  the  evidence  on  all  points  submitted  to  the  jury. 
The  contested  matters  upon  the  evidence  were  submitted  with 
the  following  result: 

(1)  Plaintiff  Campbell  suffered  a  loss  by  the  fires  in  ques- 
tion, on  personalty  insured,  in  the  sum  of  $1,210.76. 
(2)  She  did  not,  in  her  proofs  of  loss,  knowingly  swear 
falsely  as  to  the  value  of  the  personal  property  described  in 
the  policy,  or  as  to  the  loss  occasioned  by,  or  origin  of,  the 
fires,  (3)  The  fires  which  resulted  in  such  loss  were  not 
caused  by  her  voluntary  act,  assent,  procurement,  or  design. 
(4)  She  did  not  neglect  to  use  every  reasonable  means  to  save 
and  preserve  the  property  at  and  after  the  fires. 

No  objection  was  made  to  the  questions  submitted,  or  re- 
quest made  to  submit  additional  questions. 

Defendant  took  appropriate  steps  to  save  for  review  the 
matters  referred  to  in  the  opinion. 

Judgment  was  rendered  in  favor  of  the  plaintiffs  for  the 
loss  covered  by  the  policy  in  conformity  to  the  verdict  of  the 

jury. 

For  the  appellant  there  was  a  brief  by  Charles  B,  Ober- 
meyer,  E.  S.  Pattison,  and  (7.  A.  Ingram,  and  oral  argument 
by  Mr.  Ingram  and  Mr.  Obermeyer. 

W.  E.  Plummer,  for  the  respondents. 

Marshall,  J.  No  time  need  be  spent  on  whether  any  of 
the  findings  of  fact  are  contrary  to  the  evidence.  We  are  re- 
lieved therefrom  because,  as  indicated  in  the  statement,  there 
was  a  conflict  of  evidence  on  all  material  issues,  requiring 
them  to  be  submitted  to  the  jury,  and  because  counsel  for  ap- 
pellant concede  in  their  brief,  as  they  did  on  the  oral  argu- 
ment, that  sTich  is  the  case.  The  most  claimed  is  that  there 
are  findings,  vital  to  the  judgment,  which  are  against  the 
great  preponderance  of  the  evidence.     If  that  were  so,  it 
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would  not  warrant  setting  aside  the  decision  by  the  jury,  con- 
finned,  as  it  was,  by  the  trial  judge. 

No  rule  is  more  firmly  established  than  that  findings  by  a 
jury,  approved  by  the  trial  court,  are  proof  against  attack 
here,  if  supported  by  any  believable  evidence,  in  any  reason- 
able view  of  it.  An  appearance,  by  the  history  of  the  trial, 
that  such  findings  are  against  the  preponderance,  or  the  great 
preponderance  of  the  evidence,  is  unimportant,  unless  such 
preponderance  so  conclusively  proves  the  contrary  of  such 
findings  as  to  leave  no  jury  question  in  respect  to  the  matter. 

In  view  of  the  foregoing,  it  must  be  held  that  the  findings 
here  are  to  be  regarded  as  verities.  On  the  question  of 
whether  there  is  any  believable  evidence  to  sustain  a  verdict, 
this  court  has  said  there  is  not  when  it  is  contrary  to  all  rea- 
sonable probabilities,  Meyer  v.  Home  Ins.  Co.  127  Wis.  293, 
106  N.  W.  1087 ;  but  so  long  as  there  is  a  state  of  evidence 
requiring  conflicting  probabilities  to  be  considered,  a  jury  de- 
termination either  way  cannot  be  said  to  be  against  all  reason- 
able probabilities,  even  though  the  evidence  of  one  witness, — 
unimpeached  by  matters  of  common  knowledge,  or  conceded 
facts,  or  established  physical  situations, — stands  opposed  by 
the  evidence  of  several  witnesses.  That  is  the  effect  of  Bad- 
ger V.  Janesville  C.  Mills,  95  Wis.  599,  70  K  W.  687; 
Roth  V.  S.  E.  Barrett  Mfg.  Co.  96  Wis.  615,  71  K  W.  1034; 
FlaheHy  v.  Harrison,  98  Wis.  559,  74  N.  W.  360;  Wunder- 
lich  V.  Palatine  F.  Ins.  Co.  104  Wis.  382,  80  N.  W.  467 ; 
Samulshi  v.  Menasha  P.  Co.  147  Wis.  285,  133  N.  W.  142. 

In  the  last  case  cited,  the  rule  that  evidence  on  one  side  of 
a  controversy  will  warrant  setting  aside,  on  appeal,  of  a  jury 
finding  in  favor  of  the  other,  was  confined  to  instances  where 
the  finding  is  contrary  to  unquestionable  physical  situations 
or  common  knowledge,  or  conceded  facts.  Mere  weight  of 
probabilities  or  inferences  against  the  findings  is  not  sufli- 
cient  It  is  needless  to  add  that  the  situation  here  does  not 
satisfy  that  test,  and  that  the  judgment  must  be  regarded  as 
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right  unless  some  error  was  committed  on  the  trial  which  may 
probably  have  influenced  the  jury  unfavorably  to  appellant. 

Mr.  Bein,  who  testified  to  having  discovered  the  place  of 
origin  of  the  second  fire  and  put  it  out,  said  that  when  he 
reached  such  place,  Alfred  Campbell  was  near  by  and  he  had 
a  conversation  with  him.  Evidence  had  already  been  intro- 
duced respecting  some  suspicious  circumstances  indicating 
that  the  fire  was  of  incendiary  origin  and  that  Campbell  and 
his  wife  might  be  the  guilty  parties.  In  that  situation,  Bein 
was  twice  asked,  "Did  you  have  a  conversation  with  him  at 
that  time  V^  and  the  witness  answered  in  the  affirmative.  He 
was  then  asked,  '^What  was  that  conversation  ?"  The  court 
finally  sustained  an  objection  to  the  question  for  want  of  suf- 
ficient foundation  therefor,  indicating  that  the  evidence  might 
be  admissible  further  on  .by  saying,  "You  may,  however,  re- 
serve the  right  to  recall  the  witness  later.''  That  right  was 
not  exercised.  It  is  contended  that  prejudicial  error  was 
committed  at  this  point 

The  inquiry  and  objection  mentioned  presented  a  question 
of  competency.  The  court  did  not  exclude  the  proffered  evi- 
dence, except  temporarily.  As  counsel  did  not  return  to  the 
subject,  though  the  basis  therefor  was  much  strengthened  and 
the  door  was  carefully  left  open  therefor,  it  must  be  held  that 
the  matter  was  waived.  Moreover,  the  nature  of  the  question 
was  such  that,  in  the  most  favorable  light  for  appellant,  preju- 
dicial error  does  not  affirmatively  appear.  The  question  did 
not  necessarily  suggest  that  the  conversation  was  in  respect  to 
any  circumstance  of  a  criminating  nature.  There  was  no 
suggestion  in  it,  or  aside,  to  indicate  the  materiality  of  the 
conversation.  This  court  will  not  reverse  a  judgment  be- 
cause of  the  rejection  of  evidence,  unless  its  materiality 
clearly  appears  and  it  likewise  appears  that  the  exclusion 
might  have  affected  the  result  unfavorably  to  the  party  com- 
plaining. 

It  is  further  contended  that  error  was  committed  because 
Vol.163  — 22 
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Mrs.  Campbell  was  permitted  to  testify  to  the  amount  of  the 
loss  she  sustained,  using  a  copy  of  the  list  of  articles  claimed 
to  have  been  destroyed  which  she  and  appellant's  agent  made 
shortly  after  the  fire.  She  testified,  as  indicated  in  the  state- 
ment, in  effect,  that  she  knew  the  original  list  was  correct 
when  made  and  that  the  paper  she  used  to  testify  from  was  a 
correct  copy  thereof,  and  satisfactory  proof  was  made  as  to- 
absence  of  such  original  Under  those  circumstances  it  wa* 
proper  to  allow  her  to  use  the  copy  to  refresh  her  memory,  or 
to  read  from  it,  or  to  allow  it  to  be  introduced  as  part  of  her 
evidence.  Bourda  v.  Jones,  110  Wis.  52,  58,  85  N.  W.  671 ; 
Manning  v.  School  Dist.  124  Wis.  84, 102  K  W.  356;  Jones^ 
Ev.  §§  877  to  881,  inclusive. 

Several  instructions  requested  which  the  court  refused  to 
give,  were  worded  appropriately  for  submission  of  the  case 
for  a  general  verdict.  They  were  in  form  that,  if  the  jury 
believed  from  the  evidence  specified  things  "the  plaintiff  is 
not  entitled  to  recover  in  this  action,"  or  "your  verdict  should 
be  for  the  defendant."  The  form  of  the  requests  warranted 
their  rejection.  Johnson  v.  St,  Paul  &  W.  0.  Co.  126  Wis. 
492,  105  N.  W.  1048;  Howard  v.  BeldenvUle  L.  Co.  12& 
Wis.  98,  108  N.  W.  48;  Odegard  v.  NoHh  Wis.  L.  Co.  130 
Wis.  659,  110  N.  W.  809.  The  trial  court  gave  instructions 
applicable  to  each  of  the  special  questions  and  no  additional 
instructions  of  that  character  were  requested  which  were  not 
sufficiently  covered  by  those  which  were  given. 

Complaint  is  made  because  the  court,  in  instructing  the 
jury  on  the  question  relating  to  the  amount  of  loss,  said: 
"You  will  recall  the  evidence  that  a  great  many  articles  of 
personal  property  were  totally  destroyed  and  that  some  ar- 
ticles were  not  destroyed  but  were  damaged."  It  is  said  that 
such  language  involved  the  suggestion  that  none  of  the  articles 
of  personalty  were  saved.  It  does  not  seem  so.  The  instruc- 
tion was  in  exact  accord  with  the  evidence.  If  counsel  for 
appellant   supposed  that   any   explanatory  instruction  was 
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necessary  to  guard  against  the  jury  being  misled,  they  should 
have  requested  sucIl  It  does  not  appear  that  there  was  any 
such  danger. 

The  jury  were  instructed  that  the  alleged  admissions  of 
Campbell  were  not  entitled  to  weight  unless  the  jury  were  sat- 
isfied that  such  admissions  were  freely  made  and  not  under 
such  compulsion,  threats,  intimidation,  promises  of  immunity, 
or  persuasion,  as  to  prevent  him  from  being  a  free  agent  in 
the  matter.  Complaint  is  made  of  that,  solely  upon  the 
ground  that  there  was  no  evidence  warranting  it.  The  ad- 
missions claimed,  as  indicated  in  the  statement,  amounted  to 
a  confession  by  Campbell  to  a  public  oflScial  that  he  and  his 
wife  were  guilty  of  the  crime  of  arson  in  respect  to  the  de- 
struction of  the  property.  The  instructions,  in  the  abstract, 
were  correct  Keenan  v.  Stale,  8  Wis.  132 ;  Connors  v.  State, 
95  Wis.  77,  69  N.  W.  981 ;  Hintz  v.  State,  126  Wis.  405,  104 
N.  W.  110.  The  circumstances  under  which  the  alleged  con- 
fession was  made  furnished  some  basis  for  the  cautionary  in- 
structions. Probably  the  character  of  Campbell  had  some- 
thing to  do  with  the  matter.  He  was  called  from  his  working 
place  in  the  woods  by  a  state  official  and  his  attorney,  and,  in 
a  room  away  from  his  wife,  who  was  likewise  called,  and 
apart  from  any  one  else,  he  was  subjected  to  a  long  investi- 
gation. The  nature  of  the  allied  confession  probably 
aroused  suspicion  as  to  its  having  been  given  freely  and  in- 
telligently. According  to  the  witness  who  testified  on  the 
subject,  Campbell  rather  volunteered  to  accuse  himself  and 
his  wife,  with  whom  he  was  living  agreeably,  of  having  com- 
mitted a  most  serious  crime.  Notwithstanding  the  witness 
testified  that  the  confession  was  freely  made,  the  circum- 
stances were  consistent  with  a  contrary  view.  Mrs,  Camp- 
hell,  who  was  examined  by  the  investigator  about  the  same 
time,  testified  that  an  eifort  was  made  to  intimidate  her  and 
to  entrap  her  into  signing  a  statement  they  had  prepared, 
without  her  knowing  its  contents.     Under  all  the  circum- 
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stances,  it  seems  it  was  not  prejudicial  error,  if  error  at  all, 
to  give  the  instructions.  The  jury  heard  the  evidence.  They 
were  not  obliged  to  believe  it  They  were  left  entirely  free 
to  pass  thereon  and  to  give  due  weight  thereto  in  case  of  their 
coming  to  the  conclusion  that  the  conditions  mentioned  in  the 
instructions  were  satisfied. 

The  jury  were  instructed  that  if  a  conspiracy  was  formed 
to  bum  the  property  and  collect  the  insurance,  as  defendant 
claimed,  but  it  had  been  abandoned  by  Campbell  before  the 
alleged  confession  was  made,  no  weight  should  be  given  to  the 
evidence  of  such  confession.  As  matter  of  abstract  law,  that 
is  correct.  Miller  v.  State,  139  Wis.  57,  89, 119  IST.  W.  850. 
"When  the  common  enterprise  is  at  an  end,  whether  by  ac- 
complishment or  abandonment,  no  one  of  the  conspirators  is 
permitted,  by  any  subsequent  act  or  declaration  of  his  own, 
to  affect  the  others."  Wharton,  Crim.  Ev.  (9th  ed.)  sec.  699. 
True,  in  case  of  such  a  conspiracy  as  is  claimed  to  have  ex- 
isted here,  the  common  design  cannot  be  said  to  have  been  ac- 
complished until  the  insurance  shall  have  been  obtained.  If 
counsel  for  appellant  had  desired  the  instruction  given  to  be 
accompanied  by  an  explanatory  feature,  they  should  have  re 
quested  it.  There  was  certainly  evidence  of  an  abandon- 
ment by  Campbell  of  the  fraudulent  design,  if  one  had  been 
formed,  as  claimed.  If  he  confessed  to  having,  in  concert 
with  his  wife,  set  the  fires,  he  must  have  known  that  if  such 
were  established  to  be  the  fact,  it  would  be  fatal  to  the  full 
accomplishment  of  such  design.  Doubtless  it  was  upon  the 
theory  that  such  a  confession  would  evidence  an  abandon- 
ment of  the  conspiracy  that  the  instruction  was  given.  So 
looking  at  the  matter,  which  we  think  is  a  reasonable  view  to 
take,  there  was  a  sufficient  basis  for  the  instruction  to  pre- 
clude condemning  the  giving  of  it  as  fatal  error. 

No  question  is  raised  but  what  all  the  property  destroyed 
was  covered  by  the  policy  of  insurance.  It  was  conceded  on 
the  argument  that  such  was  the  case,  but  whether  such  prop- 
erty as  was  removed  from  the  house  and  stored  in  the  barn  on 
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the  premises  and  there  destroyed  was  within  the  recoverable 
loss,  counsel,  when  interrogated  in  resp^t  to  the  matter  on 
the  argument,  did  not  seem  prepared  to  affirm  or  deny,  but  it 
seems  to  be  definitely  covered  by  the  policy.  That  contains 
a  provision  to  the  eflFect  that,  property  removed  from  its  in- 
sured location  on  account  of  a  fire  shall  be  deemed  covered  by 
the  insurance  in  its  new  location  for  the  period  of  five  days. 
It  may  well  be  that  considerable  of  the  furniture  and  goods 
which  were  in  the  house  were  removed  therefrom  and  stored 
in  the  barn  and  there  destroyed.  There  is  evidence  that  such 
was  the  fact  That  tends,  strongly,  to  harmonize  the  evi- 
dence as  to  the  amount  of  things  removed  from  the  house  and 
with  the  articles  claimed  to  have  been  destroyed  It  makes 
no  difference  which  place  they  were  in  when  burned,  in  view 
of  the  terms  of  the  policy  and  the  finding  that  respondent 
Campbell  complied  with  the  requirement  to  use  all  reasonable 
means  to  save  and  preserve  the  property  at  and  after  the  fire. 
It  is  quite  likely  that  a  considerable  of  the  things  removed 
from  the  house  were,  on  the  Sunday  following,  stored  in  the 
bam  and  shed  attached  thereto,  and,  since  a  watch  was  kept 
for  a  considerable  time  after  the  house  fire  had  practically 
died  down,  that  the  barn  and  shed  were  reasonably  thought  to 
be  a  fairly  safe  storage  place  until  the  following  Monday. 
The  removal  of  the  horse  from  the  barn  is  not  necessarily 
fatal  to  that  view,  as  the  diflBculty  of  handling  such  an  ani- 
mal in  case  of  the  bam  where  it  is  located  being  on  fire  is  no- 
torious. The  goods,  it  seems,  were  stored  mostly  in  the  shed. 
Witnesses  testified  that  they  remained  at  the  ruins  of  the 
house  all  night,  and  the  next  day  until  a  drizzling  rain  set  in 
and  they  supposed  there  was  no  danger  of  the  ruins  setting 
fire  to  anything  else,  and  that  they  "helped  to  put  a  lot  of 
stuff  which  had  been  out  all  night  into  the  shed."  In  the 
face  of  the  uncontroverted  evidence  on  that  subject,  the  evi- 
dence to  the  effect  that  no  such  amount  of  property  was  de- 
stroyed by  the  burning  of  the  house  as  was  described  in  the 
proofs  of  loss,  does  not  go  very  far  toward  impeaching  such 
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proofs  or  convicting  Mrs.  Campbell  of  having  knowingly  tes- 
tified falsely.  The  real  effect  of  her  evidence  is  that  the 
goods  were  destroyed  by  the  fires,  not,  necessarily,  that  they 
were  all  destroyed  by  the  fire  which  burned  the  housa 

The  foregoing  covers  all  suggestions  of  counsel  which  seem 
to  merit  special  mention.  We  find  no  clearjy  harmful  error, 
if  error  at  all,  in  the  record. 

By  the  Court. — The  judgment  is  affirmed. 


Zentzis,  Appellant,  vs.  Zentzis,  Respondent 

May  2— May  2S,  1916. 

Divorce:  Foreign  judgment:  Jurisdiction:  Faith  and  credit:  Division 
of  property:  Ancillary  action  in  this  state:  Real  property  of  wife 
derived  from  husband. 

1.  A  Judgment  of  divorce  granted  in  another  state  in  an  action  be- 

tween parties  domiciled  there  and  after  personal  service  of  the 
Bununons  and  complaint  on  the  defendant,  so  that  the  court  had 
Jurisdiction  both  of  the  subject  matter  and  of  the  parties,  must 
be  given  fuU  faith  and  credit  in  this  state  and  is  binding  upon 
the  defendant  husband  as  to  all  rights  that  inhered  in  and  arose 
out  of  the  marital  relation.  Cook  v.  Cook,  66  Wis.  195,  distin- 
guished. 

2.  Where  no  provision  was  made  in  such  a  Judgment  for  alimony  or 

a  division  of  property  the  defendant  husband  cannot,  in  an  an- 
cillary or  an  independent  action  in  this  state,  obtain  a  division 
of,  or  recover  an  interest  in,  real  property  located  here  which 
he  had,  prior  to  the  divorce  action,  conveyed  to  his  wife. 

3.  The  defendant  might,  in  the  divorce  action,  have  asked  to  have 

his  rights  in  such  real  property  determined  and  adjudicated; 
and  the  court  of  the  other  state  might,  as  a  condition  of  granting 
relief  to  the  plaintiff  wife,  have  required  her  to  reconvey  such 
property,  or  a  part  thereof,  to  the  husband. 

Appeal  from  an  order  of  the  circuit  court  for  St  Croix 
county:  George  Thompson,  Circuit  Judge.     Affirmed. 
The  action  is  brought  to  recover  an  interest  in  property 
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deeded  to  defendant  by  plaintiflF  while  they  were  husband  and 
wife.  After  such  transfer  the  defendant  secured  a  divorce 
from  the  plaintiff  in  the  state  of  Montana.  The  Montana 
court  made  no  express  mention  of  a  final  division  of  the  de- 
fendant's property  nor  did  it  in  any  way  mention  the  prop- 
erty rights  of  the  parties  arising  out  of  their  marital  rela- 
tions. 

The  plaintiff  and  defendant  were  married  in  1897  and  re- 
sided in  St  Croix  county  until  the  spring  of  1912,  when  they 
moved  to  Montana.  In  1901  the  plaintiff  purchased  forty 
acres  of  land  and  in  1908  another  eighty  acres.  He  then 
transferred  the  title  of  the  entire  120  acres  by  deed  to  the  de- 
fendant, his  wife.  In  March,  1912,  the  land  was  leased  to 
one  Olson  by  the  defendant  and  the  parties  moved  to  Mon- 
tana. In  the  year  1914  the  defendant  secured  a  divorce  from 
the  plaintiff  in  the  state  of  Montana.  The  summons  and 
complaint  in  the  divorce  action  were  personally  served  on  the 
plaintiff  within  the  state  of  Montana,  where  the  parties  then 
resided.  At  the  time  the  papers  were  served  on  him  the 
plaintiff  consulted  an  attorney  of  Montana  and  was  advised 
that  any  judgment  rendered  in  the  divorce  action  could  not 
affect  the  plaintiff's  rights  and  property  in  Wisconsin.  The 
plaintiff  did  not  appear  to  defend  the  divorce  action.  The 
Montana  court  awarded  the  wife  judgment  of  divorce  on  the 
grounds  of  the  failure  to  support,  idleness,  and  dissipation  of 
the  husband  and  awarded  the  custody  of  the  two  minor  chil- 
dren of  the  parties  to  the  wife.  The  judgment,  however,  is 
silent  in  regard  to  alimony  and  division  and  distribution  of 
the  husband's  property. 

The  circuit  court  for  St.  Croix  county  sustained  a  demur- 
rer to  the  complaint  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  From 
such  order  this  appeal  is  taken. 

Jos.  W.  Singleton,  for  the  appellant 

Spencer  Haven,  for  the  respondent 
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SiEBECKEB,  J.  The  plaintiff  alleges  that  he  has  an  inter- 
est in  the  farm  in  question,  located  in  this  state,  and  he  as- 
serts the  l^al  right  to  recover  his  alleged  interest  in  this 
land  by  action  independent  of  the  divorce  action  in  the  Mon- 
tana court,  wherein  a  judgment  of  absolute  divorce  was 
awarded  upon  the  complaint  of  the  wifa  At  the  time  of  the 
proceeding  in  the  divorce  action  in  Montana  the  husband  and 
wife  were  domiciled  in  that  state.  The  divorce  action  was 
commenced  by  the  wife  against  the  husband,  the  plaintiff  in 
this  action,  by  the  service  of  the  summons  and  complaint  on 
him  personally  under  the  law  of  Montana.  After  such  serv- 
ice of  the  smnmons  and  complaint  on  him  and  his  consulta- 
tion with  an  attorney  of  Montana  he  did  not  appear  or  answer 
in  the  action,  and  the  wife,  upon  her  complaint  and  the  evi- 
dence adduced  by  her,  was  awarded  a  judgment  dissolving 
the  bonds  of  matrimony  and  granting  her  the  custody  of  the 
two  minor  children,  the  fruit  of  such  marriage.  •  There  is  no 
provision  in  such  judgment  for  alimony  or  for  a  final  division 
or  distribution  of  the  husband^s  estate. 

It  is  manifest  that  the  Montana  court  obtained  jurisdiction 
of  the  parties  to  the  divorce  action  and  of  the  subject  matter 
of  the  action.  These  facts  make  the  judgment  of  the  Mon- 
tana court  binding  on  the  husband  as  to  all  the  rights  that  in- 
hered in  and  arose  out  of  the  marital  relations.  The  hus- 
band, the  plaintiff  in  the  instant  action,  being  domiciled  in 
Montana  when  he  was  served  with  process  in  the  divorce  ac- 
tion, was  properly  subjected  to  the  process  of  the  Montana 
court  and  is  bound  by  the  judgment  pronounced  against  him 
by  that  court.  Under  these  facts  and  conditions  a  judgment 
of  a  sister  state  must  be  given  faith  and  credit  in  Wisconsin 
under  sec.  1,  art.  IV,  Const  of  U.  S.  D'Arcy  v,  Ketchum, 
11  How.  (62  U.  S.)  165;  Pennoyer  v.  Neff,  95  U.  S.  714. 

Much  reliance  is  placed  on  the  case  of  Coolc  v.  Cook,  56 
Wis.  195,  14  K  W.  33,  443,  to  sustain  the  contention  plaint- 
iff makes  in  this  court  that  the  divorce  judgment  of  the  Mon- 
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tana  court  in  no  way  affected  his  rights  and  interests  in  this 
farm,  because  no  final  division  and  distribution  of  real  estate 
in  Wisconsin  could  be  awarded  by  the  Montana  court,  and  that 
such  court  in  fact  did  not  attempt  to  grant  such  relief.  The 
Cook  Case  is  not  an  authority  on  this  point.  In  that  case  the 
husband,  who  resided  in  Michigan,  had  secured  a  judgment 
of  divorce  in  an  action  in  Michigan  against  his  wife,  who  re- 
sided in  Wisconsin.  The  wife  had  not  been  personally 
served  with  notice  and  did  not  appear  in  the  action  and  was 
ignorant  of  the  action  until  after  judgment,  and  it  appeared 
that  the  husband  obtained  the  judgment  upon  notice  by  pub- 
lication under  the  Michigan  law,  based  upon  affidavits  which 
the  husband  knew  to  be  false  and  upen  an  alleged  cause  of 
action  which  was  false  in  fact.  This  court  held  that  the 
judgment  obtained  in  such  a  proceeding  was  not  a  bar  to  a 
subsequent  action  by  the  wife  for  a  divorce,  alimony,  and  di- 
vision of  the  husband's  estate  in  this  state.  As  declared  in 
the  opinion  under  the  citation  of  Doughty  v.  Doughty,  28 
N.  J.  Eq.  681: 

"A  decree  in  a  divorce  suit  will  have  no  extraterritorial  ef- 
fect when  the  defendant  is  domiciled  in  another  state,  and  is 
not  served  with  process  nor  with  notice  of  the  proceedings. 
A  decree  for  divorce,  to  be  entitled  to  extraterritorial  effect, 
when  the  person  of  the  defendant  is  without  the  jurisdiction, 
must  be  obtained  in  a  manner  consistent  with  natural  justice, 
and  such  decree  is  enforced  in  another  state  only  on  the 
ground  of  comity." 

It  is  obvious  that  the  plaintiff  here  does  not  stand  in  the 
favorable  position  of  the  wife  in  that  case.  Nor  can  he  rely 
on  the  principle  of  comity  in  the  treatment  of  the  Montana 
divorce  judgment  in  Wisconsin,  because  it  appears  that  he- 
was  domiciled  in  Montana  and  was  personally  served  with 
process  in  that  state,  which  subjected  him  to  the  jurisdiction 
of  the  Montana  court  In  the  light  of  these  facts  the  pro- 
vision of  sec.  1,  art.  IV,  of  the  United  States  constitution 
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commands  the  courts  of  this  state  to  give  such  judgment  full 
faith  and  credit. 

It  is  claimed  that  at  all  events  plaintiff,  as  a  party  to  the 
action  in  the  Montana  court,  is  bound  only  to  the  extent  that 
such  court  adjudicated  upon  his  rights  in  the  divorce  judg- 
ment, and  that  such  court  neither  attempted  nor  possessed  the 
power  to  determine  his  rights  in  the  real  estate  situated  in 
this  state  which  he  conveyed  to  his  wife  before  she  secured 
the  divorce.  The  allegations  of  this  plaintiff  are  that  the 
complaint  and  judgment  in  the  divorce  action  are  silent  as  to 
this  property  and  hence  his  rights  therein  are  not  affected 
thereby,  and  he  therefore  asserts  the  right  to  enforce  a  di- 
vision and  distribution  thereof  in  this  action  in  this  state. 
The  argument  is  made  that  such  action  in  this  state  is  in  its 
purpose  and  object  ancillary  to  the  Montana  divorce  action  to 
secure  a  completed  determination  as  to  this  property  arising 
out  of  their  marital  rights.  The  right  to  a  division  and  dis- 
tribution of  the  husband's  estate  in  a  divorce  action  is  de- 
fined by  statute.     Sec.  2372,  Stats.,  provides : 

"No  judgment  nullifying  a  marriage  or  for  a  divorce  of 
any  kind  shall  in  any  way  affect  the  right  of  a  wife  to  the 
possession  and  control  of  her  separate  estate,  real  or  personal, 
except  as  provided  in  this  chapter;  and  nothing  contained  in 
this  chapter  shall  authorize  the  court  to  divest  any  party  of 
his  title  in  any  real  estate  further  than  is  expressly  provided 
herein." 

Sec  2364,  Stats.,  authorizes  a  court  in  a  divorce  action  to 
adjudge  to  the  wife  alimony  and  allowance  for  support,  main- 
tenance, and  education  of  the  children  committed  to  her  cus- 
tody, and  "the  court  may  finally  divide  and  distribute  the  es- 
tate, both  real  and  personal,  of  the  husband  and  so  much  of 
the  estate  of  the  wife  as  shall  have  been  derived  from  the  hus- 
band, between  the  parties  and  divest  and  transfer  the  title  of 
any  thereof  accordingly,  .  .  ."  There  is  a  well  recognized 
practice  that  an  award  of  alimony  is  subject  to  modification 
at  any  time  by  the  court  that  awarded  it  or  by  an  independ- 
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ent  action  in  another  court  in  either  the  same  state  or  a  for- 
eign state,  but  such  power  to  revise  and  alter  a  judgment  for 
alimony  does  not  apply  to  judgments  in  divorce  actions  mak- 
ing a  final  division  and  distribution  of  the  husband's  estate- 
Such  a  judgment  cannot  be  reviewed  or  altered  in  this  state 
after  the  term  of  court  in  which  it  was  rendered.  Bacon  v. 
Bacon,  43  Wis.  197 ;  Cook  v.  Cook,  56  Wis.  195,  14  N.  W. 
33,  443;  Kistler  v.  KistUr,  141  Wis.  491,  124  N.  W.  1028; 
Lolly  V.  Lolly,  152  Wis.  66, 138  N.  W.  651. 

The  rights  plaintiff  asserts  to  the  land  in  question  arise 
under  the  provisions  of  sec.  2364,  Stats.,  which  must  be  ad- 
judicated in  the  divorce  action.  He  did  not,  upon  being 
summoned  by  the  court  of  Montana  to  appear  and  defend  his 
ri^ts  arising  out  of  the  marital  relation,  the  subject  matter 
of  the  action,  ask  to  have  his  rights  determined  and  adjudi- 
cated. The  claim  that  the  court  of  Montana  had  no  jurisdic- 
tion to  adjudicate  those  rights  is  not  well  founded.  We  must 
presume  that  the  Montana  court  possesses  the  power  to  ad- 
judge these  matters  in  divorce  actions,  and  such  power  of 
that  court  is  not  challenged  here.  Nor  is  there  merit  in  the 
claim  that  the  court  of  Montana  could  not  effectually  grant  a 
division  and  distribution  between  the  husband  and  wife  of 
real  estate  located  in  this  state  because  it  was  powerless  to 
transfer  an  interest  therein  and  could  not  effectually  grant  re- 
lief which  conflicted  with  the  title  vested  in  his  former  wife 
by  the  deed  from  the  husband  conveying  to  her  an  absolute 
fee.  True,  that  court  could  not  by  force  of  a  decree  transfer 
an  interest  in  lands  in  this  state,  but  since  it  had  jurisdiction 
of  the  person  of  the  plaintiff's  wife,  who  was  a  suitor  in  such 
court,  the  court  could  impose  relief  by  way  of  a  division  and 
distribution  of  this  plaintiff's  estate,  including  Wisconsin 
real  estate,  by  requiring,  as  a  condition  of  granting  the  wife 
any  relief  in  the  divorce  action,  that  she  make  a  transfer  of 
this  property  vested  in  her  wheresoever  located.  Dickson  v. 
Loehr,  126  Wis.  641,  106  K  W.  793,  and  cases  cited.    This 
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doctrine  is  clearly  recognized  in  Pennoyer  v.  Neffj  95  U.  S, 
714: 

"Thus  the  state,  through  its  tribunals,  may  compel  persons 
domiciled  within  its  limits  to  execute,  in  pursuance  of  their 
contracts  respecting  property  elsewhere  situated,  instruments 
in  such  form  and  with  such  solemnities  as  to  transfer  the  title, 
so  far  as  such  formalities  can  be  complied  with ;  and  the  ex- 
ercise of  this  jurisdiction  in  no  manner  interferes  with  the 
supreme  control  over  the  property  by  the  state  within  whidi 
it  is  situated"  (citing). 

The  allegations  of  the  complaint  do  not  constitute  a  cause 
of  action  for  relief  in  the  courts  of  this  state  and  the  trial 
court  properly  sustained  the  demurrer  to  the  complaint 

By  the  Court — The  order  appealed  from  is  aflSrmed. 


Nickel,  Appellant,  vs.  Chapman  and  another,  Respondents. 
Same,  Respondent,  vs.  Same,  Appellants. 

May  2— May  2S,  1916. 

Boundaries:  Evidence:  Competency:  Waiver  of  objections:  Surveyor's 
plat:  Ejectment:  Judgment:  Verdict  as  to  land  not  in  suit:  Costs. 

1.  In  ejectment,  the  question  being  as  to  the  original  location  of  a 

section  corner,  testimony  of  old  settlers  as  to  its  location,  which 
was  corroborative  of  evidence  of  defendants'  surveyor  locating 
the  line  in  connection  with  permanent  monuments  and  visible 
marks  or  indications  left  on  natural  objects  indicating  the  lines 
and  boundaries  of  the  government  survey,  was  competent. 

2.  Even  if  such  evidence  were  incompetent,  by  first  putting  in  simi- 

lar evidence  plaintiff  opened  the  door  for  it  and  waived  any  ob- 
jection to  its  admission. 

3.  A  plat  made  by  defendants'  surveyor,  who  testified  that  he  made 

it  and  that  it  was  correct  and  correctly  represented  the  comer 
in  dispute  and  other  lines  and  points  thereon,  including  a  high- 
way, was  competent  in  connection  with  the  other  evidence  in 
such  case. 

4.  The  admission  of  testimony  of  the  surveyor  to  the  effect  that  he 

came  to  the  center  of  a  highway  at  forty  chains,  and  as  to  what 
parties  said  about  having  seen  witness  trees  at  that  place  and 
pointing  them  out,  was  not  in  this  case  prejudicial  error. 
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5.  In  ejectment,  where  the  Jury  found  in  favor  of  defendants  as  to 
the  land  in  dispute,  plaintiff  was  not  entitled  to  Judgment  for  an 
adjoining  piece  of  land  which  the  Jury  found  belonged  to  him 
but  which  was  not  included  in  the  complaint  and  was  conceded, 
without  controversy,  to  be  his,  although  it  had  been  inclosed 
with  defendants'  land  by  a  fence  built  by  consent  of  both  par- 
ties. 

<5.  Where,  as  a  condition  of  having  a  new  trial  in  ejectment,  defend- 
ants were  required  to  pay  the  costs  of  a  former  trial,  they  were 
not  entitled,  upon  recovering  in  the  new  trial,  to  tax  said  costs 
of  the  former  trial  against  the  plaintiff. 

Appeals  from  a  judgment  of  the  circuit  court  for  St 
Croix  county :  Geobgs  Thompson,  Circuit  Judge.  Affirmed. 
This  is  ejectment  to  recover  a  strip  of  land  about  fourteen 
rods  in  width  off  the  south  side  of  the  southeast  quarter  of  the 
southeast  quarter  of  section  11,  township  31  north,  range  16 
west.  Plaintiff  owns  the  southeast  quarter  of  the  southeast 
quarter  of  section  11  and  defendants  own  the  northeast  quar- 
ter of  the  northeast  quarter  of  section  14  in  township  31 
north,  range  16  west 

The  question  involved  is  the  original  location  of  the  south- 
east comer  of  section  11.  The  case  has  been  tried  three 
times.  The  first  trial  resulted  in  a  verdict  for  the  defend- 
ants. A  second  trial  under  the  statute  resulted  in  a  verdict 
for  plaintiff.  A  third  trial  was  granted  on  motion  of  defend- 
ants on  terms  and  resulted  in  a  general  verdict  for  the  defend- 
ants on  the  location  of  the  section  line.  A  special  question 
was  also  submitted  to  the  jury  and  answered  as  follows: 
^'Q.  How  far  is  it  between  the  west  end  of  the  defendants' 
fence  and  the  west  end  of  the  section  line  as  claimed  by  the 
defendants  ?     A.  Twelve  and  one-half  feet" 

There  was  a  motion  for  new  trial  by  plaintiff  and  also  for 
judgment  for  the  triangular  strip  above  mentioned.  These 
motions  were  denied,  and  the  court  rendered  judgment  in 
favor  of  the  defendants  dismissing  the  plaintiff's  complaint, 
with  costs.     Both  parties  appealed. 

For  the  plaintiff  there  was  a  brief  by  Kennedy  &  Yates,  and 
oral  argument  by  W.  T.  Kennedy  and  N.  0.  Vamum. 
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For  the  defendants  there  was  a  brief  by  McNally  &  Doar, 
and  oral  argument  by  W.  F.  McNally  and  W.  T.  Doar. 

Keewin,  J.  Several  errors  are  assigned  which  will  be 
treated  in  their  order. 

1.  It  is  first  contended  that  error  was  committed  in  the  ad- 
mission of  evidence. 

Both  parties  introduced  evidence  of  surveyors  as  to  the 
location  of  the  section  line  between  sections  11  and  14.  The 
evidence  of  the  plaintiffs  surveyors  fixed  the  line  as  claimed 
by  plaintiff,  while  the  evidence  of  defendants'  surveyor  lo- 
cated it  as  claimed  by  the  defendants.  The  surveyors  on  both 
sides  seem  to  have  been  guided  in  their  surveys  by  monu- 
ments and  measurements  made  with  reference  thereto, 

Early  in  the  trial  counsel  for  plaintiff  inquired  whether 
counsel  for  defendants  intended  to  offer  testimony  of  old  set- 
tlers as  to  location  of  the  corner  in  dispute.  The  court  re- 
plied: "The  court  cannot  anticipate  what  the  evidence  shall 
be,  the  character  of  the  evidence  that  defendants  may  offen 
It  appears  to  me  the  safe  course  to  pursue  is  to  follow  the  gen- 
eral rule  and  the  plaintiff  to  go  on  and  prove  what  he  expects 
to  rely  on  in  the  case."  Counsel  for  defendants  then  stated: 
"In  order  that  there  may  be  no  misunderstanding  or  miscon- 
ception, although  not  required  to  do  so,  I  will  say  now  that  we 
will  offer  testimony  of  old  settlers  as  to  the  location  of  the 
disputed  corners  and  other  corners.  What  the  character  of 
that  testimony  will  be  I  do  not  suppose  the  court  can  antici- 
pate in  advance." 

Counsel  for  plaintiff  in  making  the  plaintiff's  case  put  in 
evidence  similar  to  that  he  complains  of  here.  Plaintiff  thus 
opened  the  door  for  this  class  of  evidence;  having  done  so  he 
cannot  complain  that  defendants  put  in  similar  evidence. 
Hartung  v.  Wttte,  59  Wis.  285, 18  N.  W.  175. 

But  the  evidence  was  competent.  It  was  corroborative  of 
the  evidence  of  the  defendants'  surveyor  locating  the  line  in 
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connection  with  permanent  monuments  and  visible  marks  or 
indications  left  on  natural  objects  indicating  the  lines  and 
'boundaries  of  the  government  survey.  Racine  v.  EmersoUj 
85  Wis.  80,  55  N.  W.  177;  Nys  v.  Biemeret,  44  Wis.  104; 
Brew  V.  Nugent,  136  Wis.  336,  117  N.  W.  813. 

It  is  claimed  that  the  court  erred  in  receiving  in  evidence 
a  plat  made  by  the  defendants'  surveyor.  He  testified  that 
he  made  the  plat  and  that  it  was  correct  and  correctly  repre- 
sented the  southeast  corner  of  section  11  and  other  lines  and 
points  represented  thereon,  including  a  highway.  This  plat 
was  competent  in  connection  with  other  evidence  in  the  case. 

Error  is  also  assigned  upon  the  reception  of  evidence  of 
the  surveyor  to  the  effect  that  he  came  to  the  center  of  a  high- 
way at  forty  chains,  and  as  to  what  parties  said  about  hav- 
ing seen  witness  trees  at  that  place  and  pointing  them  out 
We  are  convinced  that  no  prejudicial  error  was  committed  in 
the  admission  of  the  evidence  complained  of  by  appellant 
Tinder  this  head. 

2.  Counsel  for  plaintiff  also  except  to  the  dismissal  of  the 
<Jomplaint  on  the  ground  that  the  plaintiff  was  at  least  en- 
titled to  judgment  for  the  triangular  piece  north  of  the  sec- 
tion line  which  the  jury  found  belonged  to  plaintiff  and  which 
was  inclosed  by  defendants'  fence.  The  north  line  of  this 
triangular  piece  was  twelve  and  one-half  feet  north  from  the 
section  line  on  the  west  side  of  plaintiff's  land  and  ran  to  the 
section  line  on  the  southeast  corner  of  plaintiff's  land,  the 
fence  between  the  plaintiff's  and  defendants'  land  starting  on 
the  section  line  on  the  southeast  comer  of  section  11  and 
running  to  a  point  twelve  and  one-half  feet  north  of  the  sec- 
tion line  on  the  west  line  of  plaintiff's  land. 

It  is  apparent  from  the  record  that  the  fence  was  built  by 
consent  of  both  parties,  they  supposing  it  to  be  on  the  line, 
and  in  the  present  litigation  there  was  no  controversy  over 
this  triangular  piece.  In  fact  it  was  not  considered  by  the 
court  below  as  included  in  the  complaint     It  was  never  un- 
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lawfully  withheld  from  plaintiff  and  is  conceded  by  all  par- 
ties to  belong  to  plaintiff.  The  complaint  in  the  instant  case 
calls  for  a  piece  of  land  about  fourteen  rods  wide,  and  the 
controversy  in  this  case  did  not  include  the  triangular  piece 
twelve  and  one-half  feet  wide  as  found  by  the  jury,  hence 
there  was  no  error  in  denying  judgment  in  favor  of  plaintiff 
for  the  triangular  strip. 

3.  Error  is  assigned  for  refusal  to  give  an  instruction  re-, 
lating  to  the  question  whether  the  triangular  strip  was  twelve 
and  one-half  feet  wide  or  thirty-three  feet  at  the  west  of 
plaintiff's  land.  It  is  argued  that  the  refusal  to  give  this  in- 
struction in  connection  with  the  general  charge  given  preju- 
diced the  plaintiff.  Error  is  also  predicated  upon  the  charge 
as  to  positive  and  negative  testimony.  We  find  no  prejudi- 
cial error  in  the  charge  or  in  refusal  to  charge. 

On  the  defendants'  appeal  it  is  insisted  that  the  court 
erred  in  striking  from  the  defendants'  cost  bill  an  item  of 
$187.25.  This  item  is  the  amount  allowed  as  a  condition 
for  new  trial  granted  to  defendants.  This  amount  being 
costs  taxed  as  condition  for  new  trial  granted  to  defendants, 
on  recovery  the  defendants  were  not  entitled  to  tax  these  costs 
against  plaintiff.  The  item  was  therefore  properly  stricken 
from  defendants'  cost  bilL 

By  the  Court. — The  judgment  is  affirmed  on  both  appeals. 
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Chables  a.  Stiokney  Company,  Respondent,  vs.  Lynch 
and  another,  Appellants. 

May  2-'May  23, 1916. 

Foreign  corporations:  Validity  of  contracts:  Interstate  commerce: 
Consolidation  of  actions:  Bills  and  notes:  Defenses:  Separate 
contract  toith  agent  of  payee. 

1.  A  contract  made  in  this  state  with  an  unlicensed  foreign  corpora- 

tion, but  which  is  not  to  be  complete  so  as  to  be  binding  upon 
such  corporation  until  approved  at  its  home  office  outside  the 
state,  is  not  void  under  sec  17705,  Stats. 

2.  Provisions  in  such  contract  that  the  foreign  corporation  shall  fur- 

nish certain  property  f.  o.  b.  in  this  state,  and  for  the  filling  of 
orders  for  goods  by  such  corporation  and  subsequent  taking  of 
securities  therefor,  relate  to  matters  of  interstate  commerce  and 
are  not  within  said  sec.  1770&. 

3.  There  is  no  error  in  refusing  to  order  the  consolidation  of  actions 

which  could  not  have  been  Joined  in  the  first  instance  because 
brought  by  different  parties  and  relating  in  some  respects  to 
essentially  different  controversies. 

4.  In  an  action  upon  a  note  given  to  a  foreign  corporation  for  sam- 

ple machines  pursuant  to  an  agency  contract  between  defend- 
ants and  the  corporation,  the  defense  being  the  breach  of  a  sec- 
ond contract  by  the  terms  of  which  the  traveling  salesmen  of 
the  corporation  who  negotiated  the  first  contract  agreed  to  sell 
a  certain  machine  for  defendants  or  to  take  back  said  sample 
machines  and  settle  with  the  corporation  therefor,  findings  by 
the  court  to  the  effect  that  such  second  contract  was  the  per- 
sonal agreement  of  said  salesmen  and  was  not  a  part  of  the  con- 
tract between  defendants  and  the  corporation,  are  held  to  be 
sustained  by  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  Geobge  Thompson,  Circuit  Judge.     Affirmed. 

Action  on  a  $318  promissory  note,  made  by  defendants 
June  24,  1913,  payable  to  plaintiff  on  or  before  one  year. 
The  complaint  was  in  the  usual  form. 

Defendants  answered  that  plaintiff  was  a  Minnesota  cor- 
poration; that  it  had  never  qualified  to  do  business  in  this 
Vol.163  — 23 
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state ;  and  that  the  note  related  to  property  within  such  state 
and  affects  plaintiff's  personal  liability. 

Defendants  further  answered,  counterclaiming  that  plaint- 
iff made  a  contract  with  defendants  as  part  of  which  the  note 
and  another  of  the  same  amount  payable  January  24,  1915, 
were  made,  with  privilege,  as  to  the  second  note,  of  renewal 
from  year  to  year  during  the  life  of  such  contract ;  that  under 
such  contract  defendants  purchased  some  machinery  of  plaint- 
iff and  gave  the  notes  therefor,  plaintiff  agreeing  to  sell  for 
them  within  one  year  a  certain  twenty  horse-power  engine,  or 
to  take  such  machinery  at  the  wholesale  price  or  to  settle 
with  them  for  such  notes ;  that  they  failed  to  sell  said  engine 
as  agreed  upon,  whereupon  defendants  returned  such  ma- 
chinery and  demanded  back  the  notes,  which  was  refused.  A 
copy  of  the  alleged  contract  was  made  a  part  of  the  answer. 

Defendants  further  counterclaimed,  stating  the  facts  al- 
leged in  the  first  counterclaim;  that,  after  the  return  of  the 
machinery  to  plaintiff  and  without  defendants'  consent,  the 
former  delivered  to  the  Merchants  National  Bank  of  St.  Paul, 
Minnesota,  the  second  note  and  that  it  had  commenced  an  ac- 
tion to  recover  thereon,  claiming  to  own  the  same  and  that 
plaintiff  wrongfully  converted  the  note  to  its  own  use  to  de- 
fendants' damage  in  the  sum  represented  thereby. 

Judgment  was  asked  dismissing  the  complaint  and  for 
damages  on  the  second  counterclaim. 

The  contract,  as  claimed  in  the  answer,  consisted  of  an  in- 
strument whereby  defendants  agreed  to  act  as  agents  for 
plaintiff  for  the  sale  of  machinery  in  the  former's  territory  in 
Wisconsin,  with  business  location  at  New  Richmond  in  said 
state,  and  to  purchase  certain  samples  of  the  articles  to  be 
dealt  in,  and  to  settle  therefor  by  the  giving  of  two  notes,  be- 
ing the  ones  mentioned  in  the  pleadings.  The  instrument 
was  signed  ''Charles  A.  Stickney  Company,  by  C.  A.  Stick- 
ney, President,  by  Riplinger  &  Hocket,  Salesmen,  Lvnch 
Brothers,  Merchants."     It  contained  a  stipulation  that  it  ex- 
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pressed  the  entire  agreement  between  the  parties  and  was  not 
to  be  binding  on  plaintiff  until  countersigned  by  it  by  some 
one  of  its  oflScers  at  St  Paul,  Minnesota. 

A  second  instrument  was  made,  dated  the  same  as  the 
other,  and  pleaded  as  a  part  of  it.  Such  instrument  was  in 
these  words : 

"New  Richmond,  Wis.,  Jan.  24,  1913. 

"This  is  to  certify  that  we  agree  to  sell  one  20  H.  P.  trac- 
tor L.  H.  C.  Type  A.  between  the  date  of  this  agreement  and 
the  24th  day  of  January,  1914.  If  we  do  not  sell  this  trac- 
tor for  Lynch  Bros,  as  agreed  herein,  we  agree  to  take  the 
If  H.  P.,  3  H.  P.,  5  H.  P.,  7  H.  P.  engines  and  one  small 
pump  jack  off  their  floor  and  pay  the  wholesale  price  for 
them  or  settle  with  the  Charles  A.  Stickney  Co.  of  St.  Paul, 
Minn.,  for  notes  they  have  given  them  for  the  above  men- 
tioned engines.  Chakles  A.  Stickney  Co., 

"By  F.  F.  Riplinger, 
"Martin  Hocket.'' 

The  counterclaim  was  duly  replied  to.  There  was  evi- 
dence tending  to  prove  the  facts  found  by  the  court  as  here- 
after indicated ;  particularly,  that  the  first  paper,  without  the 
second,  was  forwarded  by  the  sales  agents  to  plaintiff  at  St. 
Paul  for  approval ;  that  plaintiff  did  not  know  anything  about 
the  second  paper  until  about  the  time  of  the  maturity  of  the 
first  note;  that  the  first  paper  was  made  on  one  of  plaintiff's 
printed  blanks  while  the  second  was  wholly  in  the  handwrit- 
ing of  one  of  the  sales  agents ;  that  it  was  made  as  a  side  and 
personal  agreement  of  the  sales  agents,  and  never  formed  any 
part  of  the  contract  with  plaintiff. 

The  court  found  as  facts:  (1)  Plaintiff  is  a  Minnesota  cor- 
poration and  has  never  been  licensed  to  do  business  in  Wis- 
consin. (2)  Defendants'  business  place  is  at  New  Rich- 
mond, Wisconsin.  (3)  January  24,  1913,  plaintiff's  agents 
prepared  a  contract  between  it  and  defendants  for  a  sale,  by 
the  former  to  the  latter,  of  certain  machinery,  which  was 
signed  by  the  agents  and  defendants.     It  provided  that  it 
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should  not  be  binding  on  plaintiff  until  signed  and  approved 
by  one  of  its  officers  at  its  St  Paul  office,  and  stated  that  it 
contained  all  the  agreement  between  the  parties.  (4)  It 
provided  for  the  giving  of  the  notes  mentioned  in  the  plead- 
ings. (5)  It  was  sent  to  plaintiff  by  the  agents  for  approval, 
duly  approved  by  its  president,  a  duplicate  likewise  approved 
was  sent  to  defendants  by  mail,  was  received  by  them,  the 
machinery  called  for  thereby  was  sent  to  and  received  by 
them,  and  they  executed  and  delivered  the  required  notes  to 
plaintiff.  (6)  When  the  contract  was  prepared  the  salesmen 
drew  a  second  paper,  agreeing  to  sell  for  defendants  within 
one  year  an  engine  then  in  the  latter's  possession,  or  to  take 
the  machinery  purchased  by  defendants  under  their  contract 
with  plaintiff  and  to  pay  the  wholesale  price  therefor,  or  to 
settle  with  plaintiff  for  the  notes.  The  paper  did  not  men- 
tion any  price  for  the  engine ;  it  was  signed  by  the  salesmen, 
personally,  and  in  front  of  their  names,  one  of  them  wrote 
^'Charles  A.  Stickney  Company,  By."  The  agreement  was 
never  approved  by  plaintiff,  nor  authorized  by  it,  nor  called 
to  its  attention  until  about  the  due  date  of  the  notes. 
(7)  January  21,  1914,  defendants  shipped  the  machinery 
they  received  of  plaintiff  to  it  at  St.  Paul,  Minnesota;  but 
plaintiff  refused  to  receive  the  sama 

On  such  findings  judgment  was  ordered  and  rendered  ac- 
cording to  the  prayer  of  the  ccwnplaint 

For  the  appellants  there  was  a  brief  by  McNally  &  Doar, 
and  oral  argument  by  W.  F.  McNally  and  W.  T.  Doar. 

Spencer  Haven,  for  the  respondent 

MaeshaIiL,  J.  It  is  contended  that  the  contract  and  notes 
given  pursuant  thereto  are  void  under  sec.  1770b,  Stats.,  be- 
cause plaintiff  is  a  foreign  corporation  and  was  not  licensed 
to  do  business  in  this  state.  That  is  plainly  ruled  to  the 
contrary  by  the  numerous  decisions  to  the  effect  that  such 
section  does  not  appertain  to  matters  of  interstate  commerce. 
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U.  8.  Oypsum  Co.  v.  Oleason,  135  Wis.  539,  116  K  W.  238; 
Ady  V.  Bamett,  142  Wis.  18,  124  N.  W.  1061;  F.  A.  Pat- 
rick &  Co.  V.  Deschamp,  145  Wis.  224,  129  N.  W.  1096; 
Holder  v.  Aultman,  Miller  &  Co.  169  TJ.  S.  81,  18  Sup.  Ct. 
269.  As  there  held,  a  contract  made  in  this  state,  but  not  to 
be  complete  so  as  to  be  binding  on  the  foreign  corporation 
party  until  approved  at  its  home  oflSce  outside  this  state,  is 
not  within  the  statute,  and  such  a  contract  providing  that 
such  corporation  shall  furnish  certain  property,  f.  o.  b.  in 
this  state,  also  for  the  filling  of  orders  for  goods  by  such  cor- 
poration and  subsequent  taking  of  securities  therefor,  are 
matters  of  interstate  commerce  and  so  not  within  the  statute. 

It  is  suggested  that  this  action  and  the  one  decided  here- 
with on  the  second  note  should  have  been  consolidated,  under 
sec  2610,  Stats.  1915.  The  actions  could  not  have  been 
joined  in  the  first  instance,  as  they  were  brought  by  different 
parties  and  related,  in  some  respects,  to  essentially  different 
controversies.  Therefore  no  error  was  committed  in  refus- 
ing the  request  for  a  consolidation. 

Aside  from  the  contentions  above  mentioned,  the  only  mat- 
ters complained  of  which  seem  to  merit  attention  relate  to 
whether  the  findings  of  fact  are  sustained  by  the  evidence. 
The  record  has  been  carefully  examined  in  respect  thereto 
and  the  argument  of  counsel  for  appellants  received  due  con- 
sideration, resulting  in  the  conclusion  that,  under  the  rule 
governing  the  subject,  the  findings  cannot  be  disturbed. 

There  seems  to  be  ample  evidence  to  support  the  view  that 
the  agents  not  only,  to  the  knowledge  of  appellants,  had  no 
right  to  make  such  an  agreement  as  that  relating  to  the 
twenty  horse-power  tractor,  or  any  contract  except  subject  to 
the  approval  of  respondent ;  but  that  such  agreement  was  not 
made  with  respondent, — that  it  was  a  personal  matter  of 
Eiplinger  and  Hocket  which  respondent  never  became  a  party 
to.  In  this  particular,  there  seems  to  be  ample  evidence  to 
support  the  findings.     The  agreement  on  its  face,  in  connec- 
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tion  with  the  evidence,  bears  quite  clear  indications  that  it  was 
a  side  matter  of  the  agents.  It  was  wholly  written  by  one  of 
them,  while  respondent's  contracts  were  made  on  printed 
blanks  furnished  for  that  purpose.  It  was  signed  by  Hip- 
linger  and  Hocket,  personally,  though  after  such  signing,  as 
it  seems,  Riplinger  wrote  respondent's  corporate  name  above 
his  and  his  associate's  signatures.  That  is  out  of  harmony 
with  the  body  of  the  paper.  The  words  ^We  agree"  twice 
used,  and  the  agreement  in  a  specified  contingency  to  take  the 
machinery  "off  their  floor  and  pay  the  wholesale  price  there- 
for or  settle  with  the  Charles  A.  Stickney  Co,  for  notes  .  .  . 
given  them,"  etc.,  are  inconsistent  with  the  transaction  being 
one  to  which  respondent  was  a  party. 

It  was  conceded  that  if  the  agreement  to  sell  the  tractor 
was  not  a  part  of  the  contract  with  respondent,  but  was  a  per- 
sonal affair  of  Kiplinger  and  Hocket,  the  defense  based  on 
the  contrary  view  utterly  fails.  We  must  sustain  the  theory 
that  respondent  was  not  such  party;  that  no  defense  to  the 
note  can  be  found  in  the  findings,  and  that  they  are  supported 
by  the  evidence. 

By  the  Court. — The  judgment  is  affirmed. 


Merchants  National  Bank,  Respondent,  vs.  Lynch  and  another,  Ap- 

peUants. 

May  2— May  23, 1916, 

Charles  A.  Stickney  Co,  v.  Lynch,  ante,  p.  353,  foUowed. 

Appeal  from  a  Judgment  of  the  circuit  court  for  St.  Croix  county: 
Georoe  Thompson,  Circuit  Judge.    AjBfirmed, 

Action  to  recover  on  a  f  318  promissory  note  aUeged  to  have  been 
made  by  defendants  January  24, 1913,  payable  to  the  order  of  Charles 
A.  Stickney  Company,  a  Minnesota  corporation,  on  or  before  Janu- 
ary 24,  1915,  and  before  maturity,  for  value,  assigned  to  plaintiff. 
The  complaint  viras  in  the  usual  form.  The  note  was  given  under  the 
same  circumstances  as  the  one  sued  on  In  the  case  of  Charles  A, 
Stickney  Co,  v.  Lynch,  ante,  p.  353,  158  N.  W.  85,  and  is  the  second 
note  mentioned  In  the  pleadings  in  such  case.    The  defendants  an- 
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swered,  putting  in  issue  the  alleged  ownership  of  the  note  and  other- 
'  wise  substantially,  as  in  the  Stickney  Case,  and,  in  addition,  alleging 
that  the  Stickney  Company,  after  defendants  returned  the  property 
represented  by  said  note,  and  upon  their  demand,  agreed  to  return 
the  particular  note;  but  later  refused  to  do  so,  that  the  note  is  with- 
out consideration  and  should  be  delivered  up  to  be  canceled;  and  de- 
manded Judgment  dismissing  the  complaint  with  costs. 

The  court  found  the  facts  as  in  the  BticJ^ney  Case  and,  in  addition, 
that  plaintift  became  owner  of  the  note  for  yalue«before  due,  as  al- 
leged in  the  complaint.    Judgment  was  rendered  accordingly. 

For  the  appellants  there  was  a  brief  by  McNally  d  Doar,  and  oral 
argument  by  W.  F.  McNally  and  W.  T.  Doar. 

Bpencer  Haven,  for  the  respondent. 

Mabshall,  J.  This  case  is  ruled  in  respondent's  favor  by  the  re- 
sult hi  the  case  of  Charles  A.  Stickney  Co.  v.  Lynch,  ante,  p.  353,  158 
N.W.85. 

By  the  Court, — Judgment  aifirmed. 


Bishop,  Plaintiff  in  error,  vs.  Thb  State,  Defendant  in 

error. 

MQy  2— May  23, 1916. 

Rape:  Assault  with  intent:  Evidence:  Sufflciency. 

fiMdence  held  sufficient  to  sustain  a  conviction  of  assault  with  in- 
tent to  rape. 

Error  to  review  a  judgment  of  the  circuit  court  for  Wash- 
bum  county :  Byron  B.  Park,  Judge.     Affirmed. 

The  plaintiff  in  error  (hereinafter  called  the  defendant) 
was  convicted  in  the  Washburn  county  circuit  court  of  an  as- 
sault with  intent  to  rape  and  was  sentenced  for  a  term  of 
three  years  in  the  state  prison. 

The  victim  of  the  alleged  assault  was  one  Stella  Bixby  and 
the  crime  is  alleged  to  have  been  committed  on  the  1st  day  of 
September,  1915.  in  the  general  store  building  of  John  Bixby, 
her  husband,  in  the  village  of  Trego.     It  appears  from  the 
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record  that  Jcdin  Bixby  left  his  wife  in  charge  of  the  store  on 
that  day  while  he  went  out  of  the  village  to  look  at  a  cran-' 
berry  marsh.  Stella  Bixby  testified  that  about  8  o'clock  in 
the  evening  she  extinguished  all  but  one  light  in  the  store  and 
proceeded  to  lock  it  up  for  the  night ;  that  the  defendant  at 
this  time  came  into  the  store;  that  she  asked  him  if  there  was 
anything  he  wanted  and  he  replied  that  he  did  not  know  as 
there  was;  that  she  took  the  keys  out  of  the  show  case  and 
came  aroimd  to  the  outside  of  the  counter  and  started  for  the 
outside  door  to  lock  it,  when  the  defendant  grabbed  her  and 
in  the  struggle  backed  her  down  the  store  to  where  there  was 
a  large  flour  bench  on  which  flour  was  piled  and  tried  to  push 
her  over  onto  the  flour  bench ;  that  he  made  several  attempts 
to  get  his  hand  under  her  clothes,  while  holding  her  tightly 
with  the  other  hand  and  arm,  and  tore  her  dress  in  several 
places ;  that  during  the  scuffle  she  grabbed  an  ax  handle  and 
made  repeated  attempts  to  strike  defendant  with  it ;  that  she 
succeeded  in  getting  released  from  his  grip  and  struck  him, 
whereupon  the  defendant  fled  toward  the  front  door;  that 
she  pursued  him  and  struck  him  again  as  he  was  going  through 
the  door.  John  Bixby,  her  husband,  had  returned  from  the 
country  in  the  meantime,  and  upon  hearing  a  noise  and  the 
fall  of  dishes  or  pans  in  the  store  ran  to  the  rear  entrance,  and 
as  he  stepped  in  the  door  he  saw  his  wife  strike  some  man 
with  the  ax  handle  as  he  was  passing  out  of  the  front  door. 
John  Bixby  testified  that  he  could  not  swear  that  it  was  the 
defendant. 

The  defendant's  defense  was  an  alibi.  Several  witnesses 
testified  to  the  effect  that  defendant  remained  at  his  pool  room  * 
imtil  after  the  Chicago  train  passed  through  Trego  at  8 :19 
p.  m.  and  that  he  then  locked  his  pool  room  and  walked  home 
on  the  south  side  of  the  street  at  the  same  time  that  Mr.  and 
Mrs.  William  Bishop  were  walking  in  the  same  direction  on 
the  north  side  of  the  street.  The  witnesses  went  to  defend- 
ant's house  and  remained  there  until  he  went  to  bed  at  10 
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o'clock.  Vina  Bishop  and  Lulu  Sinclair,  both  daughters  of 
the  defendant,  also  testified  that  defendant  came  home  a  few 
minutes  after  the  Chicago  train  had  gone  through  Trego  and 
remained  at  home  until  he  retired  at  ^bout  10  o'clock  that 
night  The  defendant  did  not  take  the  stand  in  his  own  be- 
half. 

Mr.  and  Mrs.  Aitkin  testified  that  they  saw  the  defendant 
walking  from  the  direction  of  the  Bixby  store  at  about  the 
time  Stella  Bixbj  testified  the  offense  was  committed. 

The  jury  found  the  defendant  guilty  of  assault  with  intent 
to  commit  rape  as  charged  in  the  information.  The  court 
sentenced  the  defendant  to  a  three-year  term  in  the  state 
prison. 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  McNally  &  Doar,  and  for  the  defendant  in  error  on 
that  of  the  Attorney  Oeneral  and  /.  E.  Messerschmidt,  assist- 
ant attorney  general 

SiEBECKBB,  J.  It  is  contended  that  the  evidence  fails  to 
show  that  the  defendant  assaulted  the  complaining  witness 
with  intent  to  violate  her  person  forcibly  and  against  her  will. 
The  evidence  is  ample  to  support  the  finding  that  defendant 
committed  an  assault  upon  Mrs.  Bixby.  The  claim  is  made, 
however,  that  the  facts  and  circumstances  shown  by  the  evi- 
dence do  not  permit  of  the  inference  that  the  assault  was 
made  with  intent  to  commit  rape.  The  features  of  the  case 
characterizing  the  assault  clearly  disclose  that  defendant  had 
the  criminal  intent  of  having  carnal  intercourse  with  the 
prosecutrix.  The  question  is,  Did  he  purpose  to  violate  her 
person  forcibly  and  against  her  will  ?  The  evidence  tends  to 
show  that  there  was  a  most  violent  assault  and  that  defendant 
persisted  therein  until  he  met  most  effectual  resistance  by  his 
victim  and  was  in  peril  of  discovery  by  others.  The  record 
discloses  surroimding  conditions  of  the  assault  as  testified  to 
by  the  prosecutrix  which  justified  the  jury  in  finding  that  the 
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defendant  desisted  from  his  intent  of  violating  the  v^oman 
forcibly'and  against  her  will  by  the  impending  peril  of  bodily 
injury  from  her  physical  resistance  and  the  fear  of  di^overy 
by  other  persons  coming  to  her  rescue.  It  is  a  reasonable  in- 
ference from  the  facts  that  the  defendant  became  aware  of 
Mr.  Bixby's  approach  and  that  he  realized  from  the  resist- 
ance he  met  that  he  was  in  imminent  peril  of  discovery,  which 
caused  him  to  flee.  Under  these  conditions  the  offense  is 
complete  if  the  jury  believed  the  assault  was  made  with  the 
intent  to  violate  the  woman  forcibly  and  against  her  wilL 
We  are  of  the  opinion  that  the  evidence  sustains  the  verdict 
and  that  the  judgment  of  conviction  is  proper. 
By  the  Court. — The  judgment  is  aflSrmed. 


State  ex  kel.  Attorney  General,  Respondent,  vs.  Stough- 
ton Club  of  Stoughton,  Wisconsin,  and  others.  Ap- 
pellants. 

May  3— May  2S,  1916, 

Intoxicating  liquors:  Unlawful  sale:  Public  nuisance:  Abatement  by 
equitable  action:  Conviction  not  a  condition  precedent:  Consti- 
tutional law:  Right  to  jury  trial, 

1.  Under  sec.  3180a,  Stats.  1915,  an  equitable  action  may  be  main- 

tained to  enjoin  or  abate  the  public  nuisance  which,  by  sec  1563, 
is  declared  to  exist  when  any  place  is  used  for  the  sale  of  intoxi- 
cating liquors  in  violation  of  law. 

2.  Although  under  sec.  15G3  a  conviction  of  the  keeper  of  such  a  place 

must  be  alleged  and  proved  before  the  nuisance  could  be  abated, 
there  is  no  such  condition  precedent  to  an  abatement  under  sec 
3180a;  and  the  legislature  had  full  power  to  provide  the  cumu- 
lative remedy  given  by  the  latter  section. 
8.  Persons  dealing  in  Intoxicating  liquors  have  no  vested  right  to  a 
Jury  trial  upon  the  question  whether  or  not  their  place  of  busi- 
ness is  a  public  nuisance.  For  such  purpose  an  equitable  action 
constitutes  due  process  of  law. 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county : 
E.  Eay  Stevens,  Circuit  Judge.     Affirmed. 
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Action  to  enjoin  the  defendants^  the  Stoughton  Club  and 
the  members  thereof,  from  maintaining  their  club  premises 
and  from  vending,  dealing  in,  or  giving  away  intoxicating 
liquors  contrary  to  the  excise  laws  of  the  state.  The  com- 
plaint alleges  that  the  defendants  at  their  club  rooms  in  the 
city  of  Stoughton  have  sold  and  are  selling  intoxicating 
liquors  in  violation  of  the  laws  of  the  state  and  that  the 
Stoughton  Club  exists  primarily  for  the  purpose  of  evading 
the  provisions  of  the  laws  of  the  state  relating  to  the  sale  of 
intoxicating  liquors.  The  defendants  demurred  to  the  com- 
plaint because  it  appears  upon  its  face  (1)  that  the  court  has 
no  jurisdiction  of  the  person  of  the  defendants;  (2)  that 
plaintiff  has  not  legal  capacity  to  sue;  and  (3)  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion; and  from  an  order  overruling  such  demurrer  they  ap- 
pealed. ' 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
J.  C.  Harper  and  Rufus  B.  Smith. 

For  the  respondent  there  was  a  brief  by  Walter  C.  Owen, 
attorney,  and  Gilbert  &  Ela,  of  counsel,  and  oral  argument  by 
Emerson  Ela. 

ViNJB,  J.  The  defendants'  contentions  as  summarized  in 
their  brief  are  (1)  that  plaintiff's  remedy  is  adequate  at 
law  and  therefore  the  facts  alleged  in  the  complaint  are  not 
cognizable  in  a  court  of  equity;  (2)  sec.  1563,  Stats.  1915, 
provides  for  a  penalty,  and  equity  will  not  take  jurisdiction 
to  punish  criminals  in  absence  of  special  and  very  definite 
injury  to  property  or  property  rights;  (3)  this  action  de- 
prived the  defendants  of  trial  by  jury  to  which  they  are  en- 
titled; and  (4)  if,  under  any  view  of  the  case,  sec.  1563, 
Stats.  1915,  can  be  construed  to  give  jurisdiction  to  equity  of 
the  action  at  bar,  it  is  on  the  sole  condition  that  the  complaint 
allege  the  conviction  of  the  defendants.  We  deem  it  unneces- 
sary to  further  state  the  argument  or  distinguish  the  cases 
referred  to  by  the  defendants  because  the  question  presented 
by  the  appeal  is  ruled  by  the  provisions  of  our  own  statutes 
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passed  since  the  eases  cited  were  decided.     Sec.  1563,  Stats. 
1915,  provides: 

"All  places  of  whatever  description  in  which  intoxicating 
liquors  are  sold  in  violation  of  law  shall  be  held  and  are  de- 
clared public  nuisances  and  shall,  upon  the  conviction  of  the 
keeper  thereof,  be  shut  up  and  abated." 

Sec.  3180a^  Stats.  1915,  also  provides  a  remedy  for  abating 
public  nuisances  as  follows : 

"An  action  to  enjoin  a  public  nuisance  may  be  commenced 
and  prosecuted  in  the  circuit  court  of  the  county  in  which  the 
alleged  nuisance  exists,  in  the  name  of  the  state,  either  by  the 
attorney  general  upon  his  own  information,  or  upon  the  re- 
lation of  a  private  individual  having  first  obtained  leave  from 
said  court  to  commence  and  prosecute  the  same." 

This  section  was  enacted  in  1905,  and  prior  to  that  time 
the  abatement  of  places  where  intoxicating  liquors  were  sold 
in  violation  of  law  was  under  sec  1563,  and  confessedly  a 
conviction  of- the  keeper  had  to  be  alleged  and  proved  before 
making  a  case  under  it.  But  sec.  3180a  gives  a  cumulative 
remedy  in  equity  which  is  invoked  in  this  case.  The  power 
of  the  legislature  to  provide  such  cumulative  equitable  rem- 
edy cannot  be  successfully  questioned.  It  was  invoked  and, 
sub  sUentio,  sanctioned  in  State  ex  rel.  Marvin  v.  Larson,  153 
Wis.  488,  140  N.  W.  285.  The  power  of  the  legislature  to 
deal  with  the  liquor  traflSc  by  regulation  or  suppression  is 
quite  plenary  and  has  time  and  again  been  justified  as  a 
valid  exercise  of  the  police  power.  In  Zodrow  v.  Staie,  154 
Wis.  551,  143  N.  W.  693,  in  speaking  of  such  power  it  was 
said: 

"It  may  be  summed  up  as  resting  upon  the  fundamental 
principle  that  society  has  an  inherent  right  to  protect  itself; 
that  the  preservation  of  law  and  order  is  paramoxmt  to  the 
rights  of  individuals  or  property  in  manufacturing  or  selling 
intoxicating  liquors ;  that  the  sobriety,  health,  peace,  comfort, 
and  happiness  of  society  demand  reasonable  regulation,  if  not 
entire  prohibition,  of  the  liquoj  traffic.  Unrestricted,  it 
leads  to  drunkenness,  poverty,  lawlessness,  vice,  and  crime  of 
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ahnoet  every  description.  Against  this  result  society  has  the 
inherent  right  to  protect  itself — a  right  which  antedates  all 
constitutiong  and  written  laws — a  right  which  springs  out  of 
the  very  foundations  upon  which  the  social  organism  rests ;  a 
right  which  needs  no  other  justification  for  its  existence  or  ex- 
ercise than  that  it  is  reasonably  necessary  in  ordei*  to  promote 
the  general  welfare  of  the  state." 

Persons  dealing  in  intoxicating  liquors  have  no  vested  right 
in  a  jury  trial  in  order  to  determine  whether  or  not  their 
place  of  business  is  a  public  nuisance.  For  such  purpose  an 
action  in  equity  constitutes  due  process  of  law.  Since  the  de- 
murrer admitted  the  allegation  of  the  complaint  that  defend- 
ants dealt  in  intoxicating  liquors  in  violation  of  law  in  their 
club  rooms,  and  since  sec.  1563  declares  every  such  place  a 
public  nuisance,  the  complaint  stated  a  good  cause  of  action 
and  the  demurrer  was  properly  overruled. 

By  the  Court, — Order  affirmed. 


Faust  Lumbeb  Compakt,  Appellant,  vs.  Inbustbial  Com- 
mission OF  Wisconsin  and  another.  Respondents. 

May  9— May  23, 1916. 

Appeal:  Affirmance  on  equal  division, 

A  Judgment  of  the  circuit  court  affirming  an  award  made  by  the  in- 
dustrial commission  Is  affirmed  on  appeal,  this  court  being 
equaUy  divided. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Eay  Stevens,  Circuit  Judge.     Affirmed. 

Application  under  Workmen's  Compensation  Act  by  Lena 
Koltz  for  compensation  for  the  death  of  her  husband  caused 
by  the  kick  of  a  horse.  Claimant  was  awarded  $2,100  com- 
pensation, payable  in  weekly  instalments.  The  employer, 
the  FaiLst  Lumber  Company,  appealed  to  the  circuit  court  for 
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Dane  county,  and  upon  a  hearing  had  the  order  of  the  Indus- 
trial Commission  was  a£Srmed.  The  employer  brings  this 
appeal 

For  the  appellant  there  was  a  brief  by  Quarles,  Spence  & 
Quarles,  attorneys,  and  /.  A.  Fish,  of  counsel,  and  oral  argu- 
ment by  Mr.  Fish. 

For  the  respondent  Industrial  Commission  of  Wisconsin 
there  was  a  brief  by  the  Attorney  General  and  «7.  E.  Messer- 
schmidt,  assistant  attorney  general,  and  oral  argument  by 
Mr.  Messerschmidt. 

Oeorge  J.  Bowler,  for  the  respondent  Koltz.  [No  brief 
on  file.] 

RosBNBERRY,  J.  Chief  Justice  Winslow  and  Justices 
SiEBECKER  and  ViNJE  are  of  the  opinion  that  the  judgment 
should  be  affirmed.  Justices  Marshall,  Kerwin,  and  the 
writer  are  of  the  opinion  that  the  judgment  should  be  re- 
versed and  a  new  hearing  before  the  Industrial  Commission 
directed.  This  situation  results  in  an  affirmance  of  the  judg- 
ment of  the  circuit  court. 

By  the  Court. — Judgment  aflSrmed. 


Mallon,  Appellant,  vs.  Tonn,  Respondent 

May  S^May  23, 1916. 

Libel  and  slander:  Charging  criminal  offense:  Illegal  hunting  of 
deer:  Presumption  as  to  place:  Pleading:  Amendment. 

1.  A  letter  charging  that  plaintiff  hunted  deer  during  the  closed  sea- 

son and  demanding  that  he  go  to  the  county  seat  of  a  county  in 
this  state  and  settle  therefor  or  he  will  be  prosecuted,  was  libel- 
ous per  se  because  charging  a  criminal  offense,  the  presumption 
being  that  the  hunting  was  done  in  this  state. 

2.  Allegations  in  a  complaint  that  at  a  certain  place  in  a  county  in 

which  it  was  unlawful  at  any  time  to  hunt  deer  defendant 
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falsely  stated  in  the  presence  of  other  persons  that  plaintiff  had 
hunted  and  shot  at  deer,  and  said  to  plaintiff's  hunting  compan- 
ion that  unless  he  went  to  the  county  seat  and  paid  his  fine  he 
would  be  prosecuted,  are  held,  when  liberally  construed  upon  a 
demurrer  ore  tenns,  to  state  a  cause  of  action  for  slander,  the 
presumption  being  that  the  hunting  was  done  in  that  county. 
3.  Where  a  proposed  amendment  to  a  pleading  will  tend  to  bring  the 
real  controversy  between  the  partiea  fairly  before  the  court,  it 
should  always  be  allowed,  opportunity  being  given  to  the  oppos- 
ing party  to  meet  it  in  case  of  surprise. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  James  O'Neill,  Judge.     Reversed. 

The  complaint  contains  two  counts,  the  first  charging  slan- 
der and  the  second  libeL  Upon  the  trial  an  objection  to  the 
.  reception  of  any  evidence  under  the  complaint  was  sustained, 
and  the  plaintiff  appeals  from  a  judgment  of  dismissal. 

The  first  count  alleges  in  substance  that  on  December  12, 
1914,  at  Leland,  Sauk  county,  Wisconsin,  the  defendant  in 
presence  of  many  people  who  understood  the  German  lan- 
guage said  of  the  plaintiff  in  German  (translating),  "Mallon 
and  his  partner  were  deer-hunting  and  shot  at  deer,"  to  which 
one  Mielke  who  was  present  replied  in  German  (translating), 
"That  is  a  falsehood.  I  and  Walter  Alwin  were  with  Mal- 
lon, We  were  hunting  rabbits  and  not  deer;''  whereupon 
the  defendant  answered  in  German  (translating),  "You  go 
to  Baraboo  and  pay  your  fine  or  I  will  make  complaint  against 
you  and  send  the  game  warden  after  you,"  meaning  and  be- 
ing understood  to  charge  the  plaintiff  with  illegal  deer-hunt- 
ing. 

The  second  count  alleges  that  the  defendant  on  December  9, 
1914,  wrote,  published,  and  caused  to  be  read  by  several  peo- 
ple who  understood  German  the  following  letter  in  the  Ger- 
man language  (translating)  :  "Say  August  Mallon,  I  saw  you 
yesterday  (Tuesday)  hunting  deer  and  since  I  have  already 
seen  you  several  times  doing  the  same  thing  I  will  give  you 
the  choice,  you  go  to  Baraboo  and  voluntarily  settle  within  a 
week,  or  I  will  make  complaint  against  you,  this  pertains 
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also  to  your  partner.  Show  him  this.  Sunday  ten  o'clock 
you  were  also  at  it;"  that  plaintiff  received  said  letter  by 
mail  on  said  date  and  that  the  same  charged  the  plaintiff  with 
the  crime  of  illegal  hunting  and  was  so  understood  by  those 
who  read  it 

For  the  appellant  there  was  a  brief  by  Grotophorst,  Evans 
<&  Thomas,  and  oral  argument  by  Evan  A.  Evans. 

E.  F.  Dithmar,  for  the  respondent. 

WiNSLOW,  C.  J.  The  objection  should  not  have  been  sus- 
tained. It  was  a  criminal  offense  to  hunt  deer  in  any  part 
of  the  state  at  any  time  except  during  the  last  twenty  days  of 
November,  and  in  the  county  of  Sauk  (among  others)  even 
this  period  was  not  excepted  and  there  was  no  open  season. 
Sec.  4562d,  Stats.  1913. 

It  is  clear  that  the  second  coimt  sets  forth  a  perfectly  good 
cause  of  action.  The  libelous  letter  therein  contained  charges 
that  the  plaintiff  hunted  deer  in  December  and  demands  that 
he  go  to  Baraboo  and  settle  or  he  will  be  prosecuted.  It  was 
unlawful  to  hunt  deer  at  any  place  in  the  state  at  that  time 
and  the  presumption  would  certainly  be  that  the  hunting  was 
done  in  the  state;  but  furthermore,  the  warning  that  settle- 
ment must  be  made  at  Baraboo  (the  county  seat  of  Sauk 
county)  makes  it  perfectly  clear  to  any  person  that  the  charge 
was  that  the  hxmting  was  done  in  Sauk  county.  As  this  was  a 
direct  charge  of  the  commission  of  a  criminal  offense  it  was 
per  se  libelous.  No  authorities  are  needed  to  substantiate 
this  familiar  principle. 

Ab  to  the  first  count  the  question  is  not  so  clear,  but  we 
think  a  liberal  construction  of  the  complaint,  which  should 
always  be  indulged  in  in  case  of  a  demurrer  ore  tenus,  leads 
to  the  same  result.  Here  was  also  a  threat  that  unless  the 
plaintiff's  hunting  companion  went  to  Baraboo  and  paid  his 
fine  he  would  be  prosecuted,  and  the  presumption  that  hunt- 
ing was  done  in  Sauk  coxmty  necessarily  follows.     If  there 
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were  doubt  about  this,  however,  the  court  should  have  granted 
the  motion  of  the  plaintiff,  which  was  at  once  made,  for  leave 
to  amend  the  complaint  by  alleging  that  the  words  were  in- 
tended by  the  plaintiff  and  understood  by  the  hearers  to 
charge  that  the  hunting  was  done  in  Sauk  county.  Inas- 
much as  the  answer  admits  the  speaking  of  the  words  alleged 
and  admits  that  defendant  thereby  intended  to  charge  illegal 
deer-hunting  in  Sauk  county,  no  surprise  could  be  claimed  at 
such  an  amendment.  The  time  has  gone  by  when  amend- 
ments on  the  trial  are  to  be  viewed  with  suspicion  and  granted 
grudgingly.  If  it  appears  that  the  proposed  amendment 
tends  to  bring  the  real  controversy  between  the  parties  fairly 
before  the  court,  the  amendment  should  always  be  allowed, 
opportunity  being  given  to  the  opposing  party  to  meet  it  in 
case  of  surprise. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial 


JoJixsoN,  Administrator,  Appellant,  vs.  Bank  of  Wiscon- 
sin, Respondent. 

May  S^May  23, 1916. 

Trial  by  court:  Receiving  evidence  under  objection:  Presumption  on 
appeal:  Witnesses:  Competency:  Transactions  with  persons 
since  deceased:  Bills  and  notes:  Renewal:  Collateral  security: 
Assignment  of  interest  therein:  Rights  of  administrator  of 
debtor. 

1.  Where  the  trial  was  by  the  court,  improper  evidence  received 

under  objection  will  be  presumed  not  to  have  been  given  weight 
unless  the  contrary  clearly  appears. 

2.  Where  plaintiff's  counsel  had  offered  to  go  into  the  whole  of  a 

transaction  between  the  president  of  the  defendant  bank  and 
.  plaintiff's  intestate  and  had  questioned  such  president  in  regard 
to  some  features  thereof,  the  witness  was  competent  thereafter, 
under  sec.  4069,  Stats.,  to  testify  on  behalf  of  defendant  to  other 
features  or  details  of  the  transaction  not  covered  by  his  previous 
testimony. 

Vol.  163  —  24 
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3.  Findings  by  the  trial  court  that  a  renewal  note  given  by  plaintifTs 

intestate  to  the  defendant  bank  was  delivered  unconditionally; 
that  the  collateral  security  for  the  old  note  was  repledged  for 
payment  of  the  new  note  and  all  other  indebtedness  of  the 
maker  to  the  bank;  and  that  the  old  note  was  not  surrendered 
but  was  retained  because  the  interest  then  due  thereon  was  not 
paid  or  included  in  the  renewal  note,  are  held  to  be  sustained  by 
the  evidence. 

4.  At  the  time  of  the  death  of  plaintiff's  intestate  the  defendant  bank 

held  several  of  his  notes,  with  a  large  amount  of  collateral  se- 
curity. Interest  amounting  to  $1,148.01  was  due  on  such  notes. 
Defendant  loaned  $7,500  to  a  land  company  organized  to  take 
over  and  handle  certain  property  of  doubtful  value  belonging  to 
the  estate,  such  company  agreeing,  as  part  consideration  for  the 
loan,  to  pay  the  $1,148.01  interest  due  to  defendant.  That  ar- 
rangement  was  specially  authorized  by  the  county  court  as  be- 
ing advantageous  to  the  estate.  Defendant  thereupon  assigned 
its  claim  against  the  estate  for  said  interest  to  the  land  com- 
pany, agreeing  that  the  collateral  should  "continue,  as  hereto- 
fore, proportionally  and  pro  rata,  security  for  the  payment  of 
said  interest  .  .  .  until  the  same  shall  be  fully  paid"  by  the 
estate.  Thereafter  the  land  company  transferred  its  rights 
under  the  last-mentioned  agreement  to  the  estate.  Held,  that 
such  transfer  operated  to  extinguish  the  indebtedness  for  in- 
terest and  to  remove  the  incumbrance  which  had  been  placed  on 
the  collateral  for  the  benefit  of  the  land  company,  and  hence  that 
plaintiff  administrator  did  not  thereby  acquire  a  right  to  any  of 
the  proceeds  of  the  collateral  until  the  entire  indebtedness  of 
the  estate  to  defendant  should  be  fully  paid. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  James  Wickham,  Judge.     Affirmed. 

The  purpose  of  the  action  was  to  secure  an  accounting  with 
defendant  as  regards  the  proceeds  of  some  collateral  claimed 
to  have  been  pledged  by  decedent  to  the  former  to  secure  a 
particular  promissory  note,  and  to  recover  the  surplus  over 
what  was  necessary  to  satisfy  such  note.  Defendant  applied 
such  surplus  upon  other  indebtedness  of  decedent  which  it 
held,  claiming  that,  subsequent  to  the  collateral  having  been 
pledged  to  secure  payment  of  the  particular  note,  it  was  re- 
pledged  to  secure  payment  of  all  indebtedness  of  the  decedent 
to  it. 
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The  purpose  of  the  action  was,  further,  to  secure  an  ac- 
counting as  regards  the  aforesaid  proceeds  and  to  recover  a 
part  of  the  surplus  upon  the  theory  that  an  interest  in  the 
collateral  as  security  was  assigned  to  plaintiff  as  adminis- 
trator, incidental  to  an  assignment  to  him  of  a  part  of  the 
indebtedness  for  which  the  collateral  was  pledged.  On  this 
branch  of  the  case,  the  claim  of  the  defendant  was  that  the 
alleged  assignment  was  in  fact  a  payment,  freeing  the  collat- 
eral from  any  incumbrance  thereon  as  against  its  interest 
therein.  The  issues  raised  by  the  pleadings  and  contested 
upon  the  evidence  are  indicated  by  the  following  summary  of 
the  findings  made  by  the  trial  judge : 

The  note  for  $10,300,  dated  September  11,  1912,  referred 
to  in  the  complaint,  was  given  by  the  decedent  to  defendant 
as  a  renewal  of  a  note  of  the  same  amount,  held  by  defendant, 
dated  June  13,  1912,  which  is  described  in  the  pleadings. 
The  renewal  note  was  delivered  unconditionally,  but  the  old 
note  was  retained  for  the  interest  which  had  accrued  thereon, 
that  not  having  been  paid  or  included  in  the  new  note. 

The  collateral  security,  mentioned  in  the  pleadings,  was 
sold  by  defendant  and  the  proceeds  applied  to  the  indebted- 
ness of  decedent  to  defendant  in  all  respects,  in  accordance 
with  the  terms  of  the  pledge  of  such  securities  and  the  order 
of  the  court  in  respect  to  the  matter,  leaving,  at  the  tii^e  of 
the  trial,  a  balance  due  defendant  from  the  estate  of  decedent 
of  $3,301.53  with  interest  thereon  from  January  30,  1914. 

The  claim,  pleaded  by  plaintiff  that  he  is  entitled  to  the 
return  of  two  certain  land  contracts,  and  a  mortgage  (form- 
ing part  of  the  collateral  security)  or  the  proceeds  of  the 
same,  is  not  supported  by  the  evidence.  At  the  time  of  the 
trial,  no  issue  had  been  raised  by  the  pleadings  in  respect  to 
that  matter  and  no  claim  was  made  that  due  credit  had  not 
been  given  in  respect  to  such  collateral.  Subsequently,  the 
pleadings  having  been  amended,  permission  was  granted 
plaintiff  to  support  the  allegation  in  respect  to  the  particular 
matter  by  evidence,  but  none  was  offered. 
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By  an  instrument,  executed  and  given  by  defendant  to  the 
Linden  Hill  Land  Company,  dated  May  24,  1913,  and  an  in- 
strument executed  and  given  by  said  company  to  plaintiff,  in 
his  representative  capacity,  dated  May  31,  1913,  the  claim 
of  $1,148.01,  consisting  of  interest  due  defendant  on  notes  of 
the  decedent  for  which  it  held  the  collateral  before  mentioned 
in  part  as  security,  was  extinguished  as  regards  any  right  of 
plaintiff  to  any  of  the  proceeds  of  the  collateral,  until  the  en- 
tire indebtedness  of  the  estate  of  the  deceased  to  defendant 
shall  have  been  fully  paid. 

On  such  findings  judgment  was  ordered  in  favor  of  de- 
fendant, dismissing  the  complaint  with  costs.  Any  further 
statement  of  facts  necessary  to  an  understanding  of  the  case 
will  be  made  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Oilbert  &  Ela  and 
Paul  D.  Carpenter,  and  oral  argument  by  Mr.  Carpenter  and 
Mr.  Frank  L.  Oilbert. 

For  the  respondent  there  was  a  brief  by  Olin,  Butler,  Sieb- 
bins  &  Stroud,  and  oral  argument  by  John  M.  Olin  and  Ray 
M.  Stroud. 

Marshall,  J.  Was  the  note  of  June  13,  1912,  delivered 
to  respondent,  unconditionally,  accompanied  by  a  repledge  of 
the  collateral  to  the  old  note  for  the  payment  of  the  new  one 
and  all  other  indebtedness  of  the  deceased  to  respondent? 
There  was  considerable  other  indebtedness,  including  interest 
on  the  old  note.  The  transaction,  in  the  main,  was  between 
Mr.  Corry  and  Mr.  Boyd,  the  respondent's  president  The 
renewal  note,  so  called,  contained  a  recital  that  collateral  had 
been  deposited  as  security  for  its  payment,  followed  by  the 
words,  "Collateral  as  per  list  attached,  also  on  genl.  a/c'' 
Mr.  Boyd  was  permitted,  without  objection,  to  testify  that 
the  added  words  meant  that  the  pledge  was  to  secure  any  in- 
debtedness of  the  pledgor  to  the  bank,  and  to  testify,  largely 
under  objection,  to  the  entire  transaction  between  him  on  be- 
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half  of  the  bank  and  Mr.  Corry.  The  testimony,  in  the 
whole,  tended  quite  strongly  to  support  the  claim  of  respond- 
ent that  it  was  entitled  to  apply  the  proceeds  of  the  collateral 
to  the  indebtedness  on  the  particular  note  and  any  indebted- 
ness it  held  against  Mr.  Corry  at  the  time  of  his  death.  The 
court  so  found  in  the  first  and  second  findings,  summarized  in 
the  statement  Such  findings  are  challenged  as  contrary  to 
the  evidence. 

The  main  ground  upon  which  counsel  for  appellant  chal- 
lenge the  findings,  as  above  indicated,  is  that  the  testimony  of 
Mr.  Boyd,  which  was  objected  to,  was  incompetent  and  that 
without  it,  they  are  not  supported  by  the  evidence.  True, 
if  Mr.  Boyd's  evidence,  so  far  as  objected  to,  was  incompetent 
under  sec  4069,  Stats.,  and  was  vital  to  the  findings,  they 
cannot  be  sustained.  It  is  not  entirely  clear  that  it  was 
vital,  or,  if  incompetent,  the  trial  court  gave  controlling 
weight  thereto  in  coming  to  the  conclusions.  Improper  evi- 
dence taken  in  a  court  case  under  objection,  is  to  be  presumed 
not  to  have  been  given  weight  unless  the  contrary  clearly  ap- 
pears. Harrigan  v.  OUchrist,  121  Wis.  127,  312,  314,  99  K 
W.  909.  But,  assuming  that  the  evidence  was  vital  and  so 
considered,  no  error  was  committed  because  of  appellant  hav- 
ing so  opened  the  door  as  to  render  it  admissible.  Appel- 
lant's counsel  made  the  broadest  kind  of  an  offer  to  go  into, 
with  Mr.  Boyd,  the  whole  transaction,  and  his  offer  was  ac- 
cepted. They  then  interrogated  the  witness  in  regard  to 
some  communications  and  transactions  between  such  witness 
and  Mr.  Corry.  All. the  testimony  which  was  objected  to 
was  directed  to  parts  of  the  whole  matter  which  counsel  con- 
sented to  have  laid  before  the  court.  True,  such  testimony 
went  to  many  details  not  referred  to  in  that  drawn  out  by 
counsel  for  appellant ;  but  all  related  to  the  matter,  in  its  en-^ 
tirety,  and  so  was  clearly  competent. 

Counsel  seem  to  think  that  they  opened  the  door  by  the 
offer  and  examination  only  as  to  the  particular  features  of 
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the  whole  transaction  which  they  interrogated  the  witness  in 
respect  to ;  but  such  is  not  the  statute.  When  the  door  is  once 
opened  for  one  to  testify  to  a  communication  or  transaction 
had  by  him  personally  with  a  deceased  person,  the  witness 
may  testify,  not  only  to  the  facts  of  such  conmaunication  or 
transaction,  first  brought  out,  but  to  all  "matters  to  which" 
the  testimony  in  the  opening  "relates."  Such  is  the  plain 
meaning  of  the  statute. 

Treating,  as  it  seems  we  must,  all  the  testimony  of  Mr. 
Boyd  as  having  been  properly  received  and  considered,  the 
finding  of  unconditional  delivery  of  the  renewal  note,  re- 
pledging  of  the  collateral,  and  sale  and  application  of  the  pro- 
ceeds thereof  to  the  particular  and  other  indebtedness,  leav- 
ing a  large  balance  due  respondent,  in  all  respects  according 
to  the  terms  of  the  pledge,  is  supported  by  the  evidence.  It 
does  not  seem  to  be  required  that  we  should  state,  in  detail, 
what  Mr.  Boyd's  evidence  'was.  The  effect  of  it,  in  connec- 
tion with  the  other  evidence,  taken  at  its  face  value,  seems  to 
be  conceded  to  form  a  pretty  sound  basis  for  the  findings. 
There  are  some  features  of  the  case  bearing  on  the  credibility 
of  Mr.  Boyd's  evidence,  but  nothing  of  a  conclusive  character, 
or  that  was  not  explained  to  the  satisfaction  of  the  court  be- 
low with  reasonable  ground  therefor. 

The  controversy  in  respect  to  such  part  of  the  proceeds  of 
the  collateral  as  the  $1,148.01,  mentioned  in  the  last  finding 
of  fact,  bears  to  the  entire  Corry  indebtedness  to  respondent,  as 
of  the  time  such  collateral  was  realized  on,  and  the  facts  in 
respect  thereto  do  not,  perhaps,  as  clearly  appear  from  the 
statement  as  is  necessary  to  a  full  understanding  of  the  mat- 
ter. Such  controversy  is  covered  by  the  last  finding  of  fact. 
That  is  said  to  be  contrary  to  law  and  unsupported  by  the 
evidence. 

At  the  time  of  the  decease  of  Mr.  Corry,  he  had  some  as- 
sets of  doubtful  value.  The  administrator  seems  to  have  re- 
garded the  same  as  not  much  better  than  mere  possibilities 


Digitized  by 


Google 


23]  JANUAKY  TERM,  1916.  375 

Johnson  t.  Bank  of  Wisconsin,  163  Wis.  389. 

'witlout  use,  in  connection  therewith,  of  a  considerable  sum 
of  money,  and  administering  the  property  otherwise  than  as 
an  administrator  could  well  do.  In  that  situation,  with  ap- 
proval of  the  court,  a  corporation  was  formed  to  take  over 
and  handle  such  property  and  procure  the  necessary  money 
to  efficiently  do  it  The  name  of  the  corporation  was  "Lin- 
den Hill  Land  Company."  The  success  of  the  venture  and 
the  interests  of  the  estate  were  largely  dependent  upon  finan- 
cial assistance  by  respondent.  In  due  course,  respondent, 
with  the  approval  of  the  court,  arranged  to  loan  the  estate 
agency,  said  Land  Company,  $7,500,  said  company,  as  part 
consideration,  agreeing  to  pay  the  former  the  interest  due  it 
on  Corry  indebtedness,  amounting  to  $1,148.01.  The  ar- 
rangement in  respect  to  the  matter  was  presented  to  the  court, 
and  specially  authorized  and  directed  to  be  carried  out  as  ad- 
vantageous to  the  estate.  Pursuant  to  the  order  in  respect  to 
the  matter,  respondent,  in  writing,  assigned  its  claim  against 
the  estate  for  interest  to  the  Land  Company,  with  the  collat- 
eral held  by  the  bank,  in  the  proportion  which  the  indebted- 
ness assigned  bore  to  the  entire  Corry  indebtedness  so  held, 
"to  continue,  as  heretofore,  proportionally  and  pro  rata,  se- 
curity for  the  payment  of  said  interest  .  .  .  until  the  same 
shall  be  fully  paid  by  the  Corry  estate.''  Shortly  after  the 
making  of  such  assignment,  the  Land  Company,  in  form, 
transferred  its  rights  thereunder  to  the  administrator  of  such 
estate.  In  the  order  of  the  court,  the  assignment  to  the  Land 
Company  was  designated  as  "assignment  and  receipt  for  in-, 
terest  due  Bank  of  WisconsirL*' 

Considering  all  the  circumstances  in  relation  to  the  trans- 
action, the  trial  court  held  that  the  purpose  thereof  was  to 
have  the  corporation  hold  the  indebtedness  assigned  as  an  out- 
standing claim  against  the  Corry  estate,  and  to  have  an  in- 
terest in  the  collateral  for  its  protection, — not  that  of  the  es- 
tate or  its  general  creditors, — such  interest  to  lapse  upon  the 
assigned  indebtedness  being  paid  or  otherwise  extinguished 
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by  such  estate;  and  that  when  the  estate  acquired  such  in- 
debtedness, it  must  have  acted  in  harmony  with  the  spirit  of 
the  whole  deaL  In  that  view  the  finding  was  made  that  the 
assignment  by  the  bank  to  the  Land  Company,  and  the  satis- 
faction of  the  latter  by  the  subsequent  transfer  of  the  indebt- 
edness to  the  Corry  estate,  operated  to  extinguish  it  and  re- 
move the  incumbrance  placed  on  the  collateral  for  the  protec- 
tion of  the  Land  Company ;  that  to  hold  otherwise  and  to  per- 
mit the  estate,  which  was  not  intended  to  be  protected  by  the 
collateral,  to  be  so  protected,  would  be  inequitable  and  sanc- 
tion the  use  of  the  assignment  for  a  purpose  not  intended  and 
in  such  manner  as  to  perpetrate  a  fraud,  since  the  entire  pro- 
ceeds of  the  collateral  come  far  short  of  covering  the  bank's 
indebtedness.  That  evidently  is  the  logic  underlying  the 
court's  finding.  It  is  easily  read  out  of  the  language  used. 
The  finding  closes  with  the  words,  "Under  the  facts  of  this 
<3ase,  it  would  be  inequitable  to  permit  the  plaintiff  to  enforce 
its  claim  against  defendant  or  against  any  portion  of  the  col- 
lateral security  in  the  defendant's  hands,  until  the  defendant 
has  been  fuDy  paid  its  claim  against  the  deceased." 

What  the  meaning,  intent,  and  effect  was  of  the  two  papers, 
is  not  entirely  clear.  There  are  many  minor  circumstances 
appearing  in  the  evidence  which  tend  to  reinforce  the  major 
features  referred  to,  in  support  of  the  trial  court's  view. 
The  assignment  by  the  bank  to  the  Land  Company,  in  view 
of  all  the  facts,  is  somewhat  ambiguous.  The  feature  that 
the  collateral  should  remain  proportionally  as  security  for 
payment  of  the  assigned  interest  until  such  interest  should  be 
fully  paid  by  the  Corry  estate,  is  repugnant  to  the  idea  that 
such  estate  could,  instead  of  paying  the  claim,  buy  it  and  re- 
coup out  of  the  collateral.  It  seems  the  idea  was  that  it 
could  only  acquire  such  claim,  in  harmony  with  the  whole 
transaction,  by  paying  it  or  doing  something  equivalent  there- 
to as  regards  the  collateral.  When  the  bank  loaned  the 
$7,500  to  the  Land  Company,  with  the  xmderstanding  that  its 
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interest  claim  should  be  paid,  it  could  not  have  thought  that 
it  might  be  acquired  by  the  Corrj  estate  and  held  as  a  claim 
upon  the  collateral.  On  the  whole,  we  incline  to  the  view  of 
the  trial  court,  embodied  in  the  finding,  that  the  effect  of 
what  was  done  was  to  extinguish  the  indebtedness  which  was 
assigned  to  the  Land  Company.  That  is  in  harmony  with 
what  the  coimty  court,  the  administrator  of  the  estate,  and 
the  oflScers  of  the  bank  evidently  supposed  would  be  done  when 
the  loan  of  $7,600  wds  arranged  for. 

The  foregoing,  it  seems,  covers  all  features  of  the  case 
which  merit  attention. 

By  the  Court. — The  judgment  is  affirmed. 

SiSBECKEB,  J.,  took  uo  part 


G&ESNET  and  others,  Appellants,  vs.  Gbeeney  and  others. 
Respondents. 

May  9— May  2S,  1916. 

Appeal:  From  what  may  he  taken:  Findings  and  conclusions:  Parti- 
tion. 

1.  Mere  findings  of  fact  or  conclusions  of  law  cannot  be  appealed 

from. 

2.  Findings  of  fact  and  conclusions  of  law  in  a  partition  action  do 

not  constitute,  in  substance  or  effect,  an  order  or  interlocutory 
judgment  from  which  an  appeal  can  be  taken  under  sec.  3143» 
Stats.  *    ' 

Appeal  from  the  circuit  court  for  Sauk  county:  Jamks 
(y  If  BILL,  Judge.     Dismissed. 

A.  J.  Gemmill,  for  the  appellants. 

For  the  respondent  Anna  Edmond  Oreeney  there  was  a 
brief  by  Orotophorst,  Evans  &  Thomas,  and  oral  argument  by 
Evan  A.  Evans. 
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For  the  respondents  F.  R,  Bentley,  Bentley,  Kelley  (& 
Hill,  and  W.  C.  Miller  there  was  a  brief  by  Bentley,  Kelley 
&  mil,  and  oral  argument  by  Frank  B.  Bentley. 

SiEBECKEE,  J.  This  is  a  partition  action.  The  action 
was  brought  to  trial  at  the  September,  1915,  term  of  the  Sauk 
coimty  circuit  court  The  court  heard  all  of  the  evidence  of 
the  parties  and  made  and  filed  its  findings  of  fact  and  conclu- 
sions of  law.  The  court  found  that  the  parties  were  entitled 
to  an  order  directing  the  sale  of  the  premises  and  to  a  division 
of  the  net  proceeds  of  such  sale  among  the  persons  specified  in 
such  findings.  These  findings  bear  date  October  30,  1915, 
and  were  filed  by  the  clerk  of  the  circuit  court  November  1, 
1915.  On  November  3,  1915,  the  court  signed  an  order  ap- 
pointing A.  H.  Clark  referee  to  sell  the  premises  at  public 
auction.  On  November  11,  1915,  a  written  notice  was  served 
by  plaintiffs  on  defendants'  attorneys  stating  that  plaintiffs 
appeal  to  this  court  "from  a  part  of  the  order,  entitled  find- 
ings of  fact  and  conclusions  of  law,  declaring  the  rights,  titles, 
and  interests  of  the  several  parties  to  this  action  in  and  to 
the  real  estate  described  in  the  complaint,  and  directing  sale 
and  disposition  of  the  proceeds  of  sale  of  same,  .  .  .  dated 
October  30,  1915."  This  written  notice  also  specified  the 
parts  of  the  findings  the  appeal  is  intended  to  embrace.  A 
second  written  notice  of  like  tenor  and  effect,  with  some  mod- 
ifications of  the  former  one,  was  served  by  and  on  the  same 
parties  on  November  29,  1915.  No  interlocutory  judgment 
or  order  was  made  and  entered  by  the  court  determining  or 
adjudicating  the  rights,  title,  or  interests  of  the  parties  to  the 
action  in  and  to  the  premises  involved  in  the  action.  It  is  ad- 
mitted that  the  attempted  appeal  is  not  intended  as  and  is  not 
in  fact  an  appeal  from  the  order  appointing  a  referee  to  sell  the 
premises.  It  is  conceded  that  the  proceedings  of  this  appeal 
were  intended  to  include  for  review  only  the  findings  of  fact 
and  conclusions  of  law  made  by  the  court  on  October  30,  1915, 
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as  specified  in  such  notices.  The  argument  is  made  that  these 
findings  and  conclusions  constitute  in  effect  an  order  or  inter- 
locutory judgment  and  that  an  appeal  can  be  predicated  there- 
on. It  is  provided  by  sec  3143,  Stats.,  that  persons  interested 
in  the  premises  or  any  parties  to  this  kind  of  an  action  may  "ap- 
peal from  any  judgment  or  order  of  the  court  •  •  .  within  the 
same  time  and  under  the  like  regulations  as  in  other  cases." 
It  has  been  decided  in  Webster-Olover  L.  &  M.  Co.  v,  St. 
Croix  Co.  63  Wis.  647,  24  N.  W.  417,  that  "The  attempt  to 
appeal  from  the  mere  findings  or  conclusions  of  law  of  the 
trial  court  was  nugatory.  .  .  .  An  appeal  to  this  court  by  a 
party  aggrieved  must  be  from  a  judgment  or  such  an  order 
as  is  defined  in  sec.  3069,  R.  S.,  as  being  appealable."  The 
following  are  additional  adjudications  to  the  same  effect: 
Bourgeois  v.  Schrage,  69  Wis.  316,  34  N.  W.  96 ;  Smith  v. 
Shawano  Co.  77  Wis.  672,  47  N.  W.  95 ;  Baker  v.  Bohnert, 
158  Wis.  337,  148  N.  W.  1093. 

The  claim  that  the  findings  of  fact  and  conclusions  of  law 
are  in  substance  an  order  or  judgment  in  the  action  is  wholly 
imtenable.  Such  findings  are  a  statement  of  the  ultimate 
facts  established  by  the  evidence  and  the  court's  opinion  re- 
garding the  rules  of  law  applicable  to  such  facts.  They  do 
not  constitute  an  adjudicatiofa  which  determines  the  legal 
rights  of  the  parties  to  the  action  in  the  subject  matter  in- 
volved in  the  controversy.  The  provisions  of  ch.  134,  Stats., 
governing  "Actions  and  proceedings  for  partition,"  contem- 
plate that  the  court  shall  make  its  determination  as  to  the 
legal  rights  of  the  parties  by  order  or  judgment  as  in  proceed- 
ings in  other  actions.  The  statutes  authorize  the  court  to 
make  and  enter  orders  in  the  nature  of  interlocutory  determi- 
nation for  the  determination  of  the  questions  as  they  arise 
throughout  the  course  of  the  proceeding.  No  order  or  judg- 
ment has  been  made  by  the  court  determining  the  rights  and 
interests  of  the  parties  to  this  action  in  and  to  the  premises 
here  involved  and  hence  there  is  no  judicial  determination  of 
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the  trial  court  of  the  question  sought  to  be  reviewed  in  this 
court  When  such  determination  is  in  fact  made  by  the  trial 
court,  then  the  aggrieved  parties  may  invoke  their  right  of 
appeal  conferred  by  sec.  3143,  Stats.  It  follows  that  the  at- 
tempted appeal  is  nugatory  and  must  be  dismissed. 
By  the  Court. — It  is  so  ordered. 


Beoadbbnt,  Appellant,  vs.  Htjtter,  Respondent 

May  S— May  2S,  1916, 

Mortgages:  Deed  absolute  in  form:  Assumption  of  mortgages:  Mis- 
take: Reformation:  Laches, 

A  warranty  deed  containing  a  clause  by  wtilch  the  grantee  assumed 
two  mortgages  on  the  premises  was  given  to  such  grantee  merely 
as  security  on  his  previous  Indorsement  of  a  note  of  the  grantor. 
Said  assumption  clause  was  inserted  by  accident  and  mistake 
and  there  was  no  consideration  therefor.  The  grantee  had  not 
asked  for  security  or  a  deed,  and  did  not  examine  the  deed  or 
learn  its  contents  until  some  two  years  later.  In  an  action 
against  such  grantee  to  enforce  liability  for  the  mortgage  debts, 
it  appearing  that  his  receiving  and  holding  the  deed  and  failure 
to  discover  the  assumption  clause  had  not  in  any  way  damaged 
the  plaintiff,  it  is  held  that  defendant  was  entitled  to  have  the 
deed  reformed  by  striking  out  such  clause  and  to  have  it  ad- 
judged to  be  a  mortgage  executed  as  security  only.  Bosttoick  v, 
Mut,  L,  Ins,  Co,  116  Wis.  ^92,  and  Van  Beck  v.  Milbrath,  118  Wis. 
42,  distinguished. 

Appeal  from  -a  judgment  of  the  circuit  coujrt  for  Sauk 
county:  James  O'Neill,  Judge.     Affirmed, 

The  plaintiff  sold  real  estate  situate  in  Grant  county,  Wis- 
consin, to  E.  H.  Hutter,  brother  of  defendant,  \Villiam  U. 
Hutter.  E.  H.  Hutter,  in  payment  of  part  of  the  purchase 
price,  made,  executed,  and  delivered  to  the  plaintiff  a  note  for 
$1,280  and  a  mortgage  upon  the  real  estate  sold  to  him  by 
plaintiff  to  secure  said  note.     At  the  time  E.  H.  Hutter  ex- 
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ecuted  this  note  and  mortgage  there  was  outstanding  a  $2,500 
note  and  mortgage  which  was  given  by  plaintiff  while  he 
owned  the  property.  Subsequent  to  the  execution  of  the 
mortgage  by  E.  H.  Hutter  to  the  plaintiff  said  E.  H.  Hutter 
transferred  the  real  estate  to  his  brother,  William  H.  II utter, 
defendant  herein.  After  the  conveyance  by  E.  H.  Hutter  to 
defendant  the  holder  of  the  fijst  mortgage  for  $2,500  fore- 
closed; the  property  was  sold  and  a  deficiency  judgment  ren- 
dered in  favor  of  the  mortgagee  against  the  plaintiff  for 
^1,026  and  interest. 

The  present  action  was  brought  to  enforce  liability  against 
the  defendant  for  the  note  of  $1,280  and  interest  secured  by 
mortgage,  which  the  plaintiff  claims  the  defendant  assumed 
under  the  deed  from  E.  H.  Hutter  to  defendant,  and  also  to 
enforce  liability  against  the  defendant  for  $1,026  and  inter- 
est, deficiency  judgment,  above  referred  to. 

The  defense  made  by  defendant  was  that  the  deed  from 
E.  H.  Hutter  was  in  fact  a  mortgage,  and  that  there  was  no 
•consideration  for  the  agreement  on  the  part  of  the  defendant 
to  assume  the  outstanding  notes  and  mortgages. 

At  the  close  of  the  evidence  a  motion  was  made  to  amend 
the  answer  so  as  to  set  up  the  facts  necessary  to  show  a  right 
to  reform  the  deed  from  E.  H.  Hutter  to  defendant  so  as  to 
•eliminate  the  clause  therein  providing  for  the  assumption  of 
the  previous  incumbrances  so  as  to  conform  to  the  proofs  in  the 
case.  The  court  below  found  that  E.  H.  Hutter  on  and  prior 
to  November  10, 1910,  was  the  owner  of  the  real  estate  in  ques- 
tion ;  that  said  E.  H.  Hutter  made  and  delivered  to  the  plaint-i 
iff  the  note  and  mortgage  referred  to  in  the  complaint ;  that 
on  March  4,  1911,  said  E.  H.  Hutter  and  wife  executed  an 
instrument  in  form  a  warranty  deed  purporting  to  convey 
said  real  estate  to  defendant,  which  deed  contained  the  follow- 
ing clause:  "As  a  part  of  the  above  consideration  the  grantee 
assumes  and  agrees  to  pay  a  certain  mortgage  on  said  de- 
scribed premises  in  favor  of  A.  J.  Garner  dated  April  4, 
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1908,  for  $2,500.  Also  a  mortgage  for  $1,280  to  Fred 
Broadbent  dated  November  10,  1910;"  that  the  mortgage  in 
favor  of  said  Garner  was  foreclosed  and  a  deficiency  judg- 
ment of  $1,026  rendered  on  said  foreclosure;  that  the  defend- 
ant at  the  request  of  E.  H.  Hutter  has  conveyed  his  interest 
in  said  premises ;  that  plaintiff  has  never  been  paid  any  part 
of  said  $1,280  mortgage,  except  interest  for  one  year,  and 
there  is  due  him  thereon  $1,280  and  interest ;  that  said  writ- 
ing, in  form  a  deed,  executed  by  said  E.  H.  Hutter  and  wife 
to  defendant  was  intended  by  the  grantors  to  be  security  to 
secure  the  defendant  for  indorsing  a  note  of  $200  for  E.  H. 
Hutter ;  that  said  deed  was  in  fact  a  mortgage,  and  defendant 
was  not  a  purchaser  of  said  real  estate  and  received  and  held 
said  deed  only  as  security;  that  E.  H.  Hutter  is  insolvent  and 
has  neglected  to  pay  said  note;  that  defendant  did  not  re- 
quest his  brother  to  execute  said  deed  or  give  him  any  se- 
curity for  said  indorsement,  but  E.  H.  Hutter  executed  such 
deed,  had  it  recorded,  and  sent  it  to  defendant  in  an  envelope; 
that  the  defendant,  not  being  interested  in  his  brother's  af- 
fairs, kept  the  deed  in  an  envelope  without  opening  the  same 
or  examining  the  contents  of  the  deed;  that  later  defendant 
conveyed  said  premises  to  a  party  who  purchased  the  same 
from  E.  H.  Hutter ;  that  defendant  had  no  knowledge  of  the 
assumption  clause  in  said  deed  until  an  action  was  com- 
menced to  foreclose  the  Gamer  mortgage  and  the  complaint 
served  upon  him ;  that  defendant  never  entered  into  any  con- 
tract with  his  brother  to  assume  or  pay  said  mortgages  nor 
was  there  any  consideration  for  any  such  contract  or  agree- 
ment; that  the  clause  in  said  deed  was  inserted  by  accident 
and  mistake  and  without  any  intention  on  the  part  of  defend- 
ant to  accept  said  deed  as  security  with  any  such  agreement 
to  assume  the  payment  of  said  mortgages;  that  as  said  deed 
was  executed  as  security  only,  defendant  had  no  reason  to 
suspect  that  any  such  clause  making  him  liable  to  pay  mort- 
gages would  be  Avritten  therein,  and  the  court  found  defend- 


Digitized  by 


Google 


23]  JANUARY  TERM,  1916.  383 

Broadbent  v.  Hutter,  163  Wis.  380. 

ant  under  the  eircnmstances  was  not  n^ligent  in  failing  to 
read  said  deed  to  see  what  its  contents  were;  that  plaintiff  has 
not  been  damaged  by  the  conduct  of  defendant  in  receiving 
and  holding  said  deed,  or  by  any  negligence  of  defendant  in 
not  discovering  said  clause  in  said  deed ;  that  plaintiff  has  not 
paid  the  deficiency  judgment  rendered  against  him  in  the 
Oamer  foreclosure;  that  it  would  be  grossly  unjust,  inequi- 
table, and  a  great  hardship  to  require  defendant  to  pay  the 
mortgages  referred  to,  on  the  ground  that  said  clause  was  writ- 
ten in  said  deed  by  accident  and  mistake. 

The  court  concluded  that  said  deed  should  be  adjudged  to 
be  in  fact  a  mortgage  executed  as  security  only;  that  said 
deed  should  be  reformed  and  said  clause  providing  for  as- 
sumption of  said  mortgages  be  stricken  therefrom,  on  the 
ground  that  the  same  was  inserted  by  accident  and  mistake; 
and  that  the  complaint  be  dismissed  with  costs. 

Judgment  was  entered  accordingly,  from  which  this  ap- 
peal was  taken. 

For  the  appellant  there  was  a  brief  by  P.  C.  Pitkin,  attor- 
ney, and  Orotophorai,  Evans  &  ThomaSj  of  counsel,  and  oral 
argument  by  Mr,  Evan  A.  Evans  and  Mr,  Pitkin. 

Thos.  W.  King,  for  the  respondent 

Keewin,  J.  It  is  without  dispute  that  the  deed  to  defend- 
ant was  executed  and  delivered  by  E.  H.  Hutter  for  the  pur- 
pose of  securing  defendant  on  his  indorsement  of  a  note  of 
E.  H.  Hutter  for  $200.  It  is  also  established  that  defendant 
<lid  not  require  security,  never  asked  that  the  deed  be  given, 
and  in  fact  knew  nothing  of  the  terms  of  it  when  it  was  de- 
livered to  him.  The  deed  was  not  delivered  to  defendant 
when  he  indorsed  the  note  for  E.  H.  Hutter,  nor  mentioned, 
but  sometime  afterwards  E.  H.  Hutter  caused  the  deed  to  be 
executed  and  recorded  and  delivered  it  to  the  defendant, 
WUliam  H.  Hutter,  saying  that  he  desired  to  secure  him  on 
the  indorsement.     The  deed  when  delivered  to  defendant  was 
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inclosed  in  an  envelope  and  put  away  by  him  and  never  read 
or  examined  until  the  papers  in  the  foreclosure  suit  were 
served  upon  him. 

The  findings  of  fact  are  well  supported  by  the  evidence 
and  support  the  judgment 

1.  It  18  first  insisted  by  counsel  for  appellant  that  defend- 
ant promised  to  pay  the  indebtedness  covered  by  the  two 
mortgages  on  the  property  and  is  absolutely  liable  on  such 
promise.  But  it  is  established  without  dispute  that  the  deed 
to  defendant  was  given  as  security  and  that  the  provision  as- 
suming the  mortgage  indebtedness  was  inserted  in  the  deed  to 
defendant  by  accident  and  mistake. 

2.  It  is  further  contended  by  appellant  that  the  defendant 
was  bound  to  know  the  contents  of  the  deed  delivered  to  him, 
and  that  he  could  not  lay  it  aside  for  two  years  without  ex- 
amination and  then  ask  to  be  relieved  from  the  terms  thereof, 
and  relies  upon  the  doctrine  of  Bostwick  v.  Mut.  L.  Ins,  Co. 
116  Wis.  392,  89  N.  W.  538,  92  N.  W.  246,  and  Van  Beck  v. 
MUbratK  118  Wis.  42,  94  N.  W.  657. 

But  the  case  here  is  clearly  distinguishable  from  the  cases 
relied  upon  by  appellant  Here  there  was  nothing  whatever 
to  put  the  respondent  on  inquiry.  The  deed  was  made  and 
recorded  by  his  brother,  E.  H.  Hutter,  and  delivered  to  de- 
fendant as  security  without  any  intention  on  the  part  of  the 
grantor  or  defendant  that  it  was  given  for  any  other  purpose. 
In  the  Bostwick  and  Va7i  Beck  cases  the  controversy  was  be- 
tween the  parties  to  the  contract  Here  there  is  no  con- 
troversy between  the  parties.  It  is  admitted  by  both  par- 
ties to  the  deed  that  the  assumption  clause  has  no  place  in  it 

The  deed  having  been  given  merely  as  security,  there  was 
no  consideration  for  the  alleged  assumption  cf  liability  con- 
tained therein,  and  evidence  was  competent  to  show  that  the 
deed  was  given  merely  as  security.  Smith  v.  Pflxiger,  126 
Wis.  253,  105  N.  W.  476;  Corbett  v.  Joannes,  125  Wis.  370, 
388,  104  N.  W.  69. 
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It  was  found  by  the  court  below  upon  sufficient  evidence 
that  the  plaintiff  was  not  damaged  by  the  conduct  of  the  de- 
fendant in  receiving  and  holding  the  deed  or  in  not  discover- 
ing the  assumption  clause  until  suit  was  commenced. 

The  motion  to  amend  the  answer  at  the  close  of  the  evi- 
dence by  setting  up  a  claim  for  reformation  of  the  deed  was 
proper  and  the  evidence  ample  to  support  the  findings  to  the 
effect  that  defendant  was  entitled  to  reformation.  We  think 
the  case  was  correctly  decided  below,  therefore  the  judgment 
must  be  affirmed. 

By  the  Court. — Judgment  affirmed. 


Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  Ap- 
pellant,^ vs.  Shbpakd  Drainage  Distmct,  Respondent. 

May  4— May  23, 1916. 

Drains:  Crossing  railway  right  of  way:  Opening  bridges:  Recovery  of 
expense:  Pleading:  Demurrer:  Counterclaim:  Appeal:  Questions 
before  court. 

1.  A  railway  company  which,  in  compliance  with  sec.  1379 — 29, 

Stats.,  opened  bridges  on  its  right  of  way  to  permit  the  passage 
through  them  of  a  drainage  ditch  and  the  dredges  constructing 
it,  may  maintain  an  action  against  the  drainage  district  for  the 
expense  incurred  in  so  opening  its  right  of  way.  Chicago,  M,  d 
Bt.  P.  R.  Co.  V.  Lemonweir  River  D.  Dist.  135  Wis.  228,  distin- 
guished. 

2.  The  complaint  in  such  an  action  is  not  defective  because  it  fails 

to  show  that  the  amount  claimed  was  included  in  the  cost  of 
construction,  or  that,  if  so  included,  the  assessment  for  benefits 
would  be  still  equal  to  or  greater  than  the  assessment  for  cost 
of  construction. 

3.  Upon  appeal  from  an  order  sustaining  a  demurrer  to  a  counter- 

claim as  a  demurrer  to  the  complaint,  but  making  no  reference 
to  the  counterclaim,  the  question  whether  the  counterclaim  was 
properly  pleadable  as  such  is  not  before  the  appellate  court. 
Vol.  163  —  25 
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Appeal  from  an  order  of  the  circuit  court  for  Dane  county : 
E.  Ray  Stevens,  Circuit  Judga     Reversed. 

Action  under  sec.  1379 — 29,  Stats.,  to  compel  payment  of 
the  amount  of  expense  incurred  in  opening  plaintiffs  right 
of  way  for  passage  of  dredge. 

Omitting  formal  allegations,  the  material  part  of  plaintiff's 
complaint  is  as  follows:  That  during  the  months  of  Decem- 
ber, 1911,  and  January,  1912,  the  defendant  was  engaged  in 
the  construction  of  a  drainage  ditch  within  said  district  in 
accordance  with  certain  plans  and  specifications  theretofore 
approved  by  this  court,  and  that  in  carrying  on  this  project 
it  became  necessary  to  carry  said  drainage  ditch  and  the 
dredge  or  dredges  used  in  building  the  same  through  plaint- 
iff's bridges  C-584  and  C-586;  that  in  accordance  with  the 
statute  in  such  case  made  and  provided,  particularly  sec 
1379 — 29,  the  defendant,  the  Shepard  Drainage  District,  on 
or  about  the  28th  day  of  November,  1911,  notified  the  plaint- 
iff, both  orally  and  in  writing,  to  open  its  right  of  way  and 
permit  the  defendant  and  its  agents,  servants,  and  employees 
engaged  in  the  construction  of  said  ditch  to  pass  said  ditch 
and  the  dredge  or  dredges  used  in  constructing  the  same 
across  the  plaintiff's  right  of  way  and  through  the  aforesaid 
bridges ;  that  pursuant  to  said  notice  and  in  accordance  with 
the  statute  in  such  case  made  and  provided,  plaintiff,  during 
the  months  of  December,  1911,  and  January,  1912,  then  and 
there  performed  work  and  labor,  furnished  material,  and 
opened  said  bridges  for  the  defendant;  that  the  reasonable 
value  of  said  work  and  labor  performed  and  material  fur- 
nished in  opening  said  bridges  is  $3,421.34,  and  that  by  rea- 
son of  the  performance  of  the  work  and  labor  and  the  fur- 
nishing of  the  material  by  the  plaintiff  to  the  defendant  at  its 
request  the  defendant  is  indebted  to  plaintiff  in  the  sum  of 
$3,421.34. 

The  defendant  answered,  alleging  that  the  stream  in  ques- 
tion was  a  natural  watercourse,  that  the  railroad  company, 
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without  any  right  or  license,  placed  within  the  limits  of  the 
stream  the  bridges  in  question,  thereby  wrongfully  obstruct- 
ing the  stf eam  and  causing  sand-bars  to  be  formed ;  that  prior 
thereto  the  stream  was  navigable  for  rowboats  and  launches; 
that  the  same  has  always  been  used  as  a  public  waterway  for 
the  passage  of  small  boats  and  hunting  craft;  that  defendant 
gave  the  notice  required  by  law  to  be  given  to  the  railroad 
company  in  case  its  bridges  were  to  be  moved  to  permit  the 
passage  of  a  dredge;  that  it  was  using  said  stream  as  a  nat- 
ural highway  and  that  it  had  a  right  to  do  so;  that  the  ob- 
struction made  by  the  bridge  was  wrongful,  and  that  it  was 
the  duty  of  the  railroad  company  to  remove  the  same  and. 
leave  the  highway  unobstructed  for  the  passage  of  the  dredge; 
that  after  the  canal  had  been  constructed  by  the  defendant 
the  plaintiff  company  placed  logs  and  timbers  therein,  wrong- 
fully obstructing  the  same.     The  answer  further  alleged  that 
plaintiff  was  a  party  defendant  to  the  drainage  proceedings  by 
which  the  said  drainage  district  was  established ;  that  plaintiff 
herein  appeared  in  the  drainage  proceedings  and  stipulated 
that  the  plans  and  specifications  adopted  by  said  district  did 
in  fact  benefit  the  bridges  of  the  plaintiff  railroad  company, 
and  that  the  plaintiff  is  now  estopped  from  asking  or  claim- 
ing any  damages  on  account  of  the  reconstruction  of  said 
bridge.     The  facts  set  out  in  the  answer  are  pleaded  both  by 
way  of  answer  and  as  a  counterclaim.     Defendant  asked  that 
plaintiff  be  required  to  remove  the  obstructions  placed  in  the 
canal  by  it  subsequent  to  the  construction  of  the  canal  and 
that  plaintiff's  complaint  be  dismissed. 

Plaintiff  demurred  to  the  counterclaim.  Upon  the  hear- 
ing, the  demurrer  to  the  counterclaim  relating  back  to  the 
complaint,  the  trial  court  held  the  complaint  insufficient  in 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  defendant  had  an  order  accordingly,  from  which 
order  plaintiff  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Sanborn  &  Blake, 
and  oral  argument  by  John  B.  Sanborn. 
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For  the  respondent  there  was  a  brief  by  Hall  &  Baker,  and 
oral  argument  by  F.  W.  Hall. 

EossNBERBTy  J.  There  are  two  questions  argued: 
(1)  Does  the  complaint  state  a  cause  of  action?  (2)  Are 
the  facts  set  out  in  defendant's  answer  pleadable  as  a  counter- 
claim ? 

1.  Whether  the  complaint  states  a  cause  of  action  or  not  de- 
pends upon  whether  it  is  an  action  to  recover  "damages" 
under  sec  1379 — 18,  Stats.,  or  whether  it  is  for  compensation 
under  sec  1379 — 29.  The  case  of  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Lemonweir  River  D.  Dist.  136  Wis.  228,  115  N.  W. 
825,  is  said  to  determine  this  question  adversely  to  plaintiff 
herein.  In  that  case  certain  damages  were  awarded  to  the 
railroad  company  on  account  of  injuries  to  its  right  of  way. 
On  motion  of  the  railroad  company  the  report  was  modified 
by  the  court,  so  that  instead  of  determining  the  damages  to 
the  railroad  company's  right  of  way  the  determination  thereof 
was  postponed  to  a  future  date  and  an  attempt  was  made  to 
bind  the  drainage  district  for  the  expenses  of  structural 
changes  in  the  railroad  bridges  and  culverts  then  or  thereafter 
made  necessary  by  the  construction  of  the  drainage  system. 
This  court  held : 

"This  stipulation  and  this  portion  of  the  report  and  order 
of  confirmation  were  unauthorized  by  statute,  contrary  to  the 
spirit  and  intent  of  the  drainage  law,  and  of  no  legal  force 
whether  embodied  in  the  final  order  or  not.  ...  If  it  could 
be  held  that  this  provision  of  the  order  had  any  force  or  legal 
validity,  any  owner  of  land  to  be  affected  by  the  improvement 
in  the  drainage  district  could  so  procure  the  postponement  of 
the  ascertainment  of  his  damages  until  after  the  improvement 
was  completed  and  thus  defeat  the  whole  scheme  of  the  drain- 
age act  and  the  express  provisions  of  the  statute.  All  dam- 
ages allowed  to  the  owners  of  property  shall  be  paid  or  ten- 
dered before  the  commissioners  shall  be  authorized  to  enter 
upon  the  lands  for  the  construction  of  any  work  proposed 
thereon."     135  Wis.  236. 
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It  will  be  noted  that  in  the  above  case  the  compensation 
was  for  permanent  changes  in  the  right  of  way  of  the  railway 
company  which  were  absolutely  necessary  and  without  which 
the  drainage  scheme  could  not  be  completed.  In  the  instant 
case  the  defendant  might  or  might  not,  as  it  saw  fit,  require 
the  plaintiff  company  to  open  its  bridges  for  the  passage  of  its 
dredga  It  produced  no  change  in  the  right  of  way  and 
roadbed  of  the  plaintiff  company  necessary  to  the  maintenance 
and  construction  of  the  canaL  In  view  of  the  expense  the  de- 
fendant might  have  decided  to  construct  its  canal  through  the 
right  of  way  or  roadbed  of  the  defendant  in  some  other  way. 
We  think  the  present  action  is  one  for  work  and  labor  per- 
formed and  materials  furnished  in  the  course  of  the  construc- 
tion of  the  canal  and  in  compliance  with  the  provisions  of  sec. 
1379 — 29,  Stats.,  and  not  for  damages  caused  by  the  proposed 
drainage  scheme,  and  that  the  complaint  therefore  states  a 
cause  of  action. 

Defendant  contends  that  the  complaint  is  defective  in  that 
it  fails  to  show  that  the  amount  claimed  was  included  in  the 
cost  of  construction,  or  that,  if  so  included,  the  assessment  for 
benefits  would  be  still  equal  to  or  greater  than  the  assessment 
for  cost  of  construction.  We  do  not  consider  this  point  well 
taken.  Whether  or  not  the  defendant  can  be  compelled  to 
pay  the  judgment,  should  one  be  rendered,  is  a  matter  which 
cannot  be  determined  at  this  time. 

2.  Are  the  facts  set  out  in  defendant's  answer  pleadable  as 
a  counterclaim  ?  The  order  appealed  from  sustains  the  de- 
murrer as  a  demurrer  to  plaintiff's  complaint  and  makes  no 
reference  to  the  demurrer  to  the  counterclaim.  Therefore 
the  second  proposition  is  not  before  us  and  cannot  be  decided 
Jiere. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 
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State  ex  eel.  Tate,  Appellant,  vs.  Wolp,  City  Clerk,  Re- 
spondent. 

May  J,— May  23, 1916, 

Intoxicating  liquor  a:  lAcenses:  Premises  near  school:  Remonstrance: 
Right  of  remonstrant  to  tcithdraw  name:  Fraud. 

1.  A  person  who  signs  a  remonstrance  under  sub.  5,  sec  1548,  Stats., 

has  no  right  to  withdraw  his  name  therefrom  after  the  remon- 
strance shall  have  taken  effect  by  being  filed  as  the  statute  pro- 
Yides.    La  Londe  v,  Barron  Co.  80  Wis.  380,  distinguished. 

2.  It  may  be,  however,  that  signatures  to  such  a  remonstrance  which 

were  procured  by  fraud  should  not  be  counted. 

Appeal  from  a  judgment  of  the  municipal  court  of  Outa- 
gamie county :  Albeet  M.  Spencee,  Judge.     Reversed. 

Application  was  made  to  the  common  council  of  the  city  of 
Kaukauna,  by  one  Otto  Luedke,  for  a  license  to  conduct  a  sa- 
loon for  the  sale  of  intoxicating  liquors  for  the  license  year, 
commencing  in  June,  1915.  A  remonstrance  against  granting 
the  application  was  duly  filed  January  21,  1915,  under  sub. 
5,  sec.  1548,  Stats.,  and  was  sufficiently  signed.  Such  section 
provides  as  follows : 

"Whenever  after  January  1,  1908,  a  list  of  all  the  parents 
and  lawful  guardians  of  the  children  enrolled  as  pupils  of  any 
public  school  .  .  .  with  a  remonstrance  in  writing,  signed 
and  acknowledged  before  a  notary  public  by  a  majority  of 
such'^  persons,  "is  filed  with  the  city  .  .  .  clerk,  ...  de- 
scribing certain  premises  for  which  a  license  had  previously 
been  issued  within  three  hundred  feet  of  the  grounds  of 
said  .  .  .  school,  .  .  .  and  demanding  that  no  license  be 
granted  for  the  sale  of  intoxicating  liquors  on  such  premises, 
no  such  license  shall  thereafter  be  granted  to  any  person  for 
the  sale  of  such  liquors  on  such  premises." 

On  such  day,  after  such  filing,  eight  signers  of  the  paper 
filed  with  the  city  clerk  a  request  to  have  their  names  erased 
therefrom,  because  they  signed  the  same  without  knowing  the 
facts.  Later,  on  the  same  day,  the  council  duly  met,  referred 
the  application,  remonstrance,  and  request,  to  a  committee 
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and  adjourned  to  June  25th  thereafter.  On  that  day  the 
eight  signers  duly  filed  a  second  request  of  the  tenor  of  the 
first,  claiming  that  they  signed  the  remonstrance  in  igno- 
rance of  its  contents  and  purpose  and  were  induced  thereto  by 
false  representations  and  insistence  of  the  circulators.  The 
latter  filed  affidavits  to  the  effect  that  they  fully  informed 
such  signers  of  the  purpose  and  contents  of  the  remonstrance 
before  they  signed  the  same.  The  council  then  took  up  the 
matter  for  consideration.  An  offer  to  show  that  the  requests 
for  withdrawals  were  unfairly  obtained  was  rejected  and,  in 
due  course,  without  formally  allowing  the  names  to  be  with- 
drawn from  the  remonstrance,  they  were  treated  as  with- 
drawn, leaving  an  insufficient  number  to  satisfy  the  statute, 
and  a  resolution  was  adopted  allowing  the  application  for  a 
license. 

After  the  occurrences  aforesaid  a  certiorari  action  was  duly 
commenced  to  test  the  validity  of  the  council's  determina- 
tion. Issue  was  duly  joined,  by  a  motion  to  quash,  as  to  the 
sufficiency  of  the  facts  set  forth  to  show  want  of  jurisdiction 
of  the  council  to  grant  the  application  for  a  saloon  license. 
The  vital  point  was  whether  a  person  who  signed  the  remon- 
strance had  a  right,  after  the  same  was  duly  filed  with  the 
clerk,  to  withdraw  therefrom,  either  with  or  without  permis- 
sion of  the  council,  before  such  council  acted  thereon.  The 
decision  was  in  the  affirmative  and  judgment  was  rendered  ac» 
cordingly,  dismissing  the  action.     The  relator  appealed. 

For  the  appellant  there  were  briefs  by  Somers  &  Velte, 
and  oral  argument  by  Charles  H.  Velte. 

For  the  respondent  there  was  a  brief  by  Geo.  H.  Kelly,  and 
on  behalf  of  Otto  Luedke  a  brief  was  also  filed  by  Booney  & 
Orogan;  and  the  cause  was  argued  orally  by  Francis  J. 
Booney. 

Marshall,  J.  The  question  raised  on  this  appeal  is 
whether  a  person  who  signs  a  remonstrance  under  sub.  5,  sec. 
1548,  Stats.,  has  a  right  to  withdraw  his  name  after  the  re- 
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monstrance  shall  have  taken  effect  by  being  filed  as  the  statute 
provides. 

The  common  council,  in  the  particular  instance,  acted  upon 
the  assumption  that  a  remonstrant  has  the  absolute  right  of 
withdrawal  at  any  time  before  action  upon  an  application  for 
a  license  to  keep  a  saloon  for  the  sale  of  intoxicating  liquors 
within  the  territory  involved.  It  evidently  did  not  act  upon 
the  theory  that  the  persons  who  asked  to  have  their  names 
erased  from  the  remonstrance  had  been  induced  thereto  by 
fraud.  It  could  not  well  have  so  acted  upon  the  mere  gen- 
eral claim  of  such  persons, — ^no  showing  having  been  made  of 
what  was  said  or  done  to  deceive  them, — in  face  of  the  posi- 
tive statements,  under  oath,  by  those  who  circulated  the  re- 
monstrance^ that  they  carefully  explained  it  to  each  signer; 
but  the  form  of  the  resolution  which  was  adopted  leaves  no 
room  for  fair  doubt  but  what  the  supposition  was  that  the  ab- 
solute right  of  withdrawal  existed.  Such  resolution  con- 
tained this  language  in  respect  to  the  effect  of  the  remon- 
strance : 

"Believing  that  the  question  is  one  that  should  be  ruled 
upon  by  a  court  of  higher  authority  so  that  all  parties  may  be 
fully  and  legally  satisfied,  and  in  order  to  make  it  possible  to 
secure  such  court  decision,  be  it  resolved  that  the  remon- 
strance presented  does  not  contain  a  suflScient  number  of 
names  after  withdrawing  those  who  have  requested  the  re- 
moval of  their  names,  and  in  order  to  make  it  possible  to  have 
the  matter  tested  in  court  we  decide  that  the  license  may  be 
granted  and  that  it  is  hereby  granted." 

The  trial  court,  evidently,  afiirmed  the  action  of  the  coun- 
cil, solely  upon  the  ground  that  a  remonstrant  had  an  absolute 
right  to  change  his  mind  and  withdraw  his  opposition  to  the 
granting  of  a  license.  We  gather  that  from  the  opinion 
wherein  particular  stress  is  put  upon  La  Londe  v.  Barron  Co. 
80  Wis.  380,  385,  49  N.  W.  960,  which  dealt  with  the  sub- 
ject of  whether,  under  the  statute  on  the  subject,  petitioners 
to  have  submitted  to  the  qualified  voters  of  a  county  the  ques- 
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tion  of  changing  the  location  of  the  county  seat  may  with- 
draw their  names  from  the  petition  before  final  action  by  the 
board  of  supervisors  thereon.  A  petition  signed  by  two 
fifths  of  the  l^al  voters  of  the  county,  to  be  determined  in  a 
particular  way,  is  requisite  to  give  the  county  board  jurisdic- 
tion to  submit  such  a  matter  to  the  voters  of  the  county.  That 
is  quite  distinguishable  from  the  case  in  hand.  Here  the  fil- 
ing of  a  remonstrance,  satisfying  the  requirements  of  the  stat- 
ute, takes  from  the  governing  board  all  jurisdiction  to  grant  a 
license  for  the  sale  of  intoxicating  liquors  in  the  territory  in- 
volved. Such  board  is  not  required  to  act  upon  the  matter,  as 
under  the  statute  regulating  the  manner  of  changing  a  county 
seat.  It  is  not  -required  to  do,  but  is  prohibited  from  doing, 
anything  if  the  requisite  names  appear  upon  the  remonstrance. 
Whether  such  is  the  fact,  the  board  must  necessarily  deter- 
mine. 

Where  a  county  board  obtains  jurisdiction,  as  under  the  stat- 
ute dealt  with  in  the  La  Londe  Case,  the  right  of  withdrawal 
from  the  request  for  action  has  been,  elsewhere,  quite  often 
held  to  exist  up  to  the  time  of  action  being  taken.  Littell  v. 
Vermilion  Co.  198  IlL  205,  65  N.  E.  78 ;  State  ex  rel.  Andrews 
V.  Boyden,  21  S.  Dak.  6, 108  N.  W.  897 ;  Green  v.  Smith,  111 
Iowa,  183,  82  N.  W.  448 ;  Black  v.  Campbell,  112  Ind.  122, 13 
K.  E.  409.  Many  similar  cases  might  be  cited.  Where  stat- 
utes do  not  require  the  governing  board  to  take  action  upon  the 
petition  or  remonstrance,  it  has  been  held  that  the  right  of 
withdrawal  after  filing  of  such  petition  or  remonstrance  does 
not  exist  State  ex  rel.  Ketterling  v.  Gregory,  26  S.  Dak.  13, 
127  K  W.  733;  State  v.  Gerhardt,  145  Ind.  439,  44  K  E. 
469;  McCuLlough  v.  Blackwell,  51  ArL  159,  164,  10  S.  W. 
259. 

It  is  useless  to  try  to  harmonize  the  numerous  decisions 
cited  to  our  attention.  If  there  be  any  line  dividing  the 
same  into  two  classes,  it  is  the  one  indicated.  However,  in 
the  last  analysis,  we  must  turn  to  the  statute  itself  and  deter- 
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mine  therefrom  what  the  legislative  purpose  was  and  give  ef- 
fect thereto.  Such  statute,  in  some  respects,  is  unlike  any 
dealt  with  in  the  decisions  referred  to,  or  elsewhere,  so  far  as 
we  can  discover.  Neither  foreign  statutes  nor  decisions  are 
very  helpful,  if  at  all,  in  this  case.  Therefore  we  will  not 
spend  time  by  referring  to  them  further. 

Our  statute  was  evidently  designed  to  afford  an  easy  method 
of  enabling  patrons  of  a  school  to  vote  on  the  question  of  pro- 
hibiting the  sale  of  intoxicating  liquor  within  300  feet  of  the 
school  grounds.  That  being  the  case,  the  signing  of  the  re- 
monstrance, upon  filing  thereof  with  the  clerk,  must  be  re- 
garded the  same  as  casting  a  vote  at  an  election  in  the  ordi- 
nary way.  That  is  the  logic  of  McCullough  v.  BlackweU^ 
supra.  If  the  election  was  conducted,  in  such  ordinary  way, 
no  one  would  claim  that  a  voter,  after  having  deposited  his 
ballot  in  the  ballot  box,  could  withdraw  it  The  wording  of 
the  statute  is  very  significant  Its  meaning  seems  to  be  un- 
mistakable. "Whenever"  the  required  remonstrance  "is 
filed  with"  the  proper  clerk  "demanding  that  no  license  be 
granted  for  the  sale  of  intoxicating  liquors"  on  the  particular 
premises  mentioned  "no  such  license  shall  thereafter  be 
granted  to  any  person  for  the  sale  of  such  liquors  on  such 
premises."  We  do  not  see  how  that  plain  legislative  mandate 
can  be  varied  by  construction  or  by  what  courts  in  other  states 
have  said  in  dealing  with  other  statutes.  The  unmistakable 
purpose  of  the  legislature  was  to  put  it  in  the  power  of  the 
patrons  of  a  school  to  make  the  immediate  vicinity  of  the 
school  grounds,  to  the  extent  indicated  in  the  statute,  prohi- 
bition territory.  It  is  significant  that  the  statute  did  not 
leave  any  opportunity  to  change  the  condition  in  that  regard, 
after  its  being  once  created,  except  by  some  subsequent  legis- 
lative action.  The  effect  of  filing  the  remonstrance,  in  con- 
nection with  the  statute,  is  the  same  as  a  legislative  command 
that  no  license  shall  be  granted  for  the  sale  of  intoxicating 
liquors  within  the  territory  involved. 
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Any  other  holding  than  as  above  indicated  would  be  liable 
to  result  in  an  unseemly  contest  upon  any  occasion  of  the  fil- 
ing of  a  remonstrance  imder  the  statute.  There  would  be  a 
canvass  to  secure  withdrawals  after  the  filing  of  the  remon- 
strance and  for  withdrawal  of  withdrawals,  with  consequent 
hearings  before  the  council  in  respect  to  the  matter.  Cer- 
tainly the  legislature  did  not  intend  to  create  any  such  situ- 
ation, when  it  used  the  plain  language  to  the  effect  that 
*Svhenever"  the  prescribed  remonstrance  and  demand  is  filed, 
the  territory  involved  shall  henceforth  be  prohibition  terri- 
tory as  regards  the  sale  of  intoxicating  liquors.  The  purpose 
was  to  enable  the  requisite  number  of  remonstrants,  by  ex- 
pressing their  wishes  in  the  manner  indicated,  to  make  the 
question  involved  an  absolutely  closed  matter. 

It  may  be  that,  in  case  of  names  being  secured  to  a  re- 
monstrance filed  under  the  statute  by  such  fraudulent  means 
that  they  ought  not  to  be  regarded  as  being  there,  they  should 
not  be  counted;  but  the  record  here  does  not  present  any  such 
situation.  It  does  not  appear,  by  anything  claimed  to  have 
been  said  by  the  circulators  of  the  remonstrance,  that  the 
signers  were  prevented  from  reading  the  paper.  If  they 
knew  its  contents,  or  the  purport  of  it,  or  were  negligent  in 
not  knowing  such,  they  are  chargeable  with  such  knowledge 
and  with  its  purpose.  Certainly  as  before  indicated,  mere 
general  statements  by  signers,  as  in  this  case,  should  not  be 
held  to  convict  the  circulators  of  having  committed  a  most 
reprehensible  fraud  upon  their  neighbors,  in  the  face  of  sworn 
testimony  that  such  circulators  explained  to  each  signer  of 
the  remonstrance  its  purport  and  purpose. 

We  must  hold  that  the  court  below  committed  error  in  af- 
firming the  action  of  the  conmion  counciL 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  directions  to  the  court  below  to 
reverse  the  action  of  the  common  counciL 
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Schumann,  Respondent,  vs.  Citt  of  Ka^xtkaitna,  Appellant. 

May  4— May  2S,  1916. 

iMtructiona  to  fury:  Harmless  errors:  Highways  and  "bridges:  In- 
juries from  defects, 

1.  Error  in  refusing  to  give  requested  Instructions  which  were  ap- 

propriate and  would  have  aided  the  jury  will  not  work  a  reversal 
unless  it  appears  that  had  they  been  given  the  result  would 
probably  have  been  more  favorable  to  the  party  request  ins 
them. 

2.  Thus,  in  an  action  for  personal  injuries  caused  by  one  of  plaint- 

ifTs  horses  getting  caught  in  the  crack  or  opening  between  a 
drawbridge  and  the  approach  thereto,  the  question  being 
whether  such  crack,  under  the  existing  conditions  as  to  slope 
and  unevenness  of  the  floor  surfaces,  rendered  the  bridge  de- 
fective and  dangerous  to  persons  driving  over  it,  the  refusal  of 
requested  instructions  is  held  not  to  have  been  a  prejudicial 
error,  although  the  charge  given  was  quite  general. 

Appeal  from  a  judgment  of  the  municipal  court  of  Outa- 
gamie county :  Albert  M.  Spenceb,  Judge.     Affirmed, 

The  action  is  brought  by  the  plaintiff  to  recover  damages 
for  personal  injuries  sustained  as  a  result  of  an  accident 
which  occurred  while  driving  a  team  of  horses  across  a  bridge 
in  the  city  of  Kaukauna. 

The  plaintiff  was  driving  a  two-horse  team  at  a  walk,  with 
a  heavy  wagon  loaded  with  sand  upon  which  he  was  sitting, 
across  the  bridge  here  in  question.  The  bridge  is  over  600 
feet  in  length  and  slopes  downward  to  the  south  at  about  a 
five  per  cent,  grade,  the  direction  the  plaintiff  was  driving. 
There  is  a  draw  about  170  feet  long  near  the  north  end  of  the 
bridge  for  the  passage  of  boats  navigating  the  Fox  river. 
The  draw  also  slopes  toward  the  south.  At  the  connection  of 
the  draw  with  the  approach  from  the  south  there  was  a  crack 
or  opening  of  about  two  inches,  and  there  was  a  difference  be- 
tween the  level  of  the  draw  and  the  approach  of  about  one  and 
three  quarters  inches.  The  plaintiff  testified  that  on  Sep- 
tember 8,  1914,  he  was  driving  very  slowly  over  this  bridge; 
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that  he  had  a  tight  hold  of  each  rein,  one  in  each  hand,  be- 
cauae  of  the  slope  of  the  bridge ;  that  when  the  tefun  reached 
the  end  of  the  draw  where  it  connects  with  the  south  ap- 
proach, the  left-hand  horse  got  caught  in  the  crack  and  stum- 
bled in  a  falling  manner;  that  the  sudden  jerk  on  the  reins 
pulled  him  from  his  seat  on  the  wagon,  threw  him  under  the 
wheels,  and  caused  two  breaks  in  his  left  arm  and  other  bad 
bruises.  Several  teamsters  testified  to  the  effect  that  their 
horses  were  caught  in  this  crack  in  a  like  manner  and  that 
they  had  notified  the  mayor  and  street  commissioner  of  the 
city  of  Kauhauna  of  the  condition  of  the  bridge.  The  case 
was  tried  to  a  jury,  who  rendered  a  general  verdict  in  plaint- 
iff's favor  and  assessed  the  damages. 

The  court  instructed  the  jury,  "The  law  imposes  upon 
every  municipal  corporation  the  duty  of  keeping  its  streets 
and  bridges  in  a  reasonably  safe  condition  for  public  travel 
over  them,"  and  "It  is  for  you  to  determine  from  the  evidence 
and  all  the  circumstances  whether  there  was  a  defect  in  the 
Lawe  street  bridge,  at  the  time  and  place  of  the  accident, 
which  was  dangerous  to  those  who  had  occasion  to  use  the 
bridge."  The  court  refused  to  give  the  following  instruction 
asked  for  by  the  defendant :  "The  court  instructs  you  that  the 
fact  that  the  defendant  might  have  covered  this  crack  with  an 
apron  is  not  established  by  the  evidence  in  the  case ;  there  is  no 
evidence  as  to  the  conditions  where  such  other  bridges  and 
cracks  had  such  protection,  and  you  are  not  permitted  to  find 
the  defendant  to  have  been  guilty  of  actionable  negligence  by 
reason  of  the  absence  of  such  a  covering  over  the  crack  in  ques- 
tion," and  "the  court  further  instructs  you  that  if  you  find 
that  there  was  no  more  of  an  opening  or  crack  at  the  place  of 
the  acbident  than  was  necessary  for  the  operation  of  the 
drawbridge,  then  you  will  acquit  the  defendant  of  negligence 
in  that  regard." 

A  judgment  was  entered  for  the  recovery  of  the  amount  of 
damages  found  by  the  jury,  together  with  the  costs  of  the  ac- 
tion.    From  such  judgment  this  appeal  is  taken. 
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For  the  appellant  there  was  a  brief  by  Oeorge  H.  Kelly, 
attorney,  and  Greene,  FairchUd,  North,  Parker  &  McGillan, 
of  counsel,  and  oral  argument  by  J.  H.  McOillan. 

For  the  respondent  there  was  a  brief  by  Albert  H,  Krug- 
meter  and  Fred  V.  Heinemann,  and  oral  argument  by  Mr. 
Krugmeier. 


SiEBECKEE,  J.  It  is  contended  that  the  court  erred  in  re- 
fusing to  give  the  requested  instructions  set  out  in  the  fore- 
going statement.  The  argument  is  that  the  instructions 
given  on  the  question  included  in  the  requested  instructions 
are  so  indefinite  and  uncertain  that  the  court  failed  to  inform 
the  jury  that  if  the  crack  or  opening  complained  of  was  no 
more  than  was  necessary  for  operating  the  drawbridge  then 
it  did  not  constitute  a  defect  It  is  apparent  that  the  instruc- 
tions given  on  the  point  of  insufficiency  or  defect  at  the  place 
complained  of  were  quite  general  and  that  the  requested  in- 
structions were  appropriate  and  would  have  been  of  aid  to  the 
jury  in  their  deliberation  on  the  case.  Yet  can  it  be  said 
that  the  error  of  refusing  the  requested  instructions  preju- 
diced the  defendant  so  as  to  require  reversal  of  the  judgment  ? 
An  examination  of  the  record  does  not  convince  us  that  a  re- 
sult more  favorable  to  the  defendant  would  have  been  arrived 
at  by  the  jury  had  the  instructions  -been  given.  Under  the 
statutes,  sees.  2829  and  3072m^  Stats.,  "...  all  irregulari- 
ties and  errors  [shall]  be  deemed  inconsequential,  in  the  ab- 
sence of  reasonably  clear  indications  that  the  adverse  party 
was  prejudiced  thereby."  Ohornv.  State,  143  Wis.  249,  126 
N.  W.  737;  Wiese  v.  Riley,  146  Wis.  640,  132  N.  W.  604; 
Solherg  v.  Bobbins  L.  Co.  147  Wis.  269, 133  N.  W.  28.  The 
contention  is  made  that  the  jury  was  left  to  conjecture 
whether  or  not  it  was  the  crack  between  the  draw  and  ap- 
proach, or  the  unevenness  in  the  surfaces  between  the  draw 
and  the  approach,  or  the  absence  of  a  flap  over  the  crack  that 
constituted  the  defect     The  jury,  under  the  evidence,  was  re- 
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quired  to  determine  whether  the  condition  of  the  crack,  under 
the  surrounding  conditions  of  slope  and  unevenness  of  the 
floor  surfaces  on  each  side,  made  the  bridge  defective  and  dan- 
gerous to  persons  using  it  to  drive  teams  thereon.  The  in- 
quiry pertains  to  a  matter  concerning  which  the  jurors*  gen- 
eral knowledge  would  enable  them  to  form  an  intelligent  opin- 
ion, and  explanatory  instructions  by  the  court  could  have 
aided  them  but  little  in  their  deliberation.  The  requested  in- 
struction whereby  the  court  was  asked  to  direct  the  jury  that 
the  evidence  of  having  a  covering  over  the  crack  was  insuffi- 
cient to  support  a  finding  that  such  covering  was  practical  or 
that  any  had  been  used  on  bridges  was  properly  refused  under 
the  state  of  the  evidence  in  the  case.  These  were  jury  ques- 
tions in  the  light  of  the  evidence  in  the  case.  We  are  of  the 
opinion  that  the  court  properly  submitted  the  question  of 
plaintiff's  contributory  n^ligence  to  the  jury.  There  is  no 
reversible  error  in  the  record. 
By  the  Court. — The  judgment  appealed  from  is  affirmed. 


Mitchell  and  others.  Respondents,  vs.  Lyons  and  another, 

Appellants. 

May  J^May  2S,  1916. 

Quieting  title:  Tax  deeds:  Fraud  of  tenant  in  common:  Conveyances 
in  fraud  of  creditors:  Cancellation  of  instruments:  Pleading: 
Amendment  to  conform  to  proof:  Disclaimer:  Dismissal:  Judg- 
ment, upon  whom  Hnding:  Parties:  Rights  of  purchaser  at  exe- 
cution sale:  Appeal:  Costs:  Briefs:  Unnecessary  printing. 

L  Where  a  tenant  in  common  whose  duty  it  was,  under  an  agreement 
with  his  cotenant,  to  pay  the  taxes  failed  to  do  so  but  furnished 
money  for  a  third  person  to  parchase  the  tax  certificates  and 
then  procured  the  assignment  thereof  to  his  mother-in-law,  who 
took  with  notice  of  the  facts  and  paid  no  consideration,  tax  deeds 
issued  to  the  mother-in-law  were  properly  set  aside  at  the  suit  of 
the  cotenant. 
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2.  So,  also,  a  mortgage  and  deed  executed  by  said  tenant  in  common 

to  hinder  and  delay  his  creditors  were  properly  set  aside. 

3.  In  an  action  to  quiet  title,  where  the  complaint  asked  for  cancella- 

tion of  only  one  tax  deed,  but  the  proof  showed  also  the  invalidity 
of  another  tax  deed  to  the  same  defendant  covering  a  small  part 
of  the  land,  the  court  properly  set  aside  the  latter  deed  also, 
treating  the  complaint  as  amended  to  conform  to  the  proof,  there 
being  no  showing  that  the  defendant  was  prejudiced  by  the  fail- 
ure to  plead  the  second  deed. 

4.  In  an  action  to  quiet  title,  the  grantee  in  tax  deeds  who  pleaded  a 

disclaimer  but  also  defended  on  the  merits  and  tendered  no  re- 
lease as  required  by  sec.  3186,  Stats.,  was  not  entitled  to  a  dis- 
missal. 

5.  Where  the  grantor  in  a  deed  was  a  party  to  an  action  to  quiet  title, 

but  the  grantee  was  not,  a  judgment  vacating  the  deed  is  not 
binding  on  such  grantee. 

6.  In  an  action  to  quiet  title,  brought  by  the  purchaser  at  an  execu- 

tion sale,  the  Judgment  debtor,  who  was  the  grantor  in  a  mort- 
gage and  deed  under  which  the  defendant  claims,  but  who  does 
not  himself  claim  any  title,  is  not  a  necessary  or  proper  party. 

7.  The  purchaser  of  land  at  an  execution  sale  to  whom  a  deed  has 

been  issued  may  maintain  an  action  in  equity  to  set  aside  con- 
veyances in  fraud  of  creditors  made  before  the  Judgment  was 
docketed. 

8.  Costs  of  printing  respondents'  brief,  which  violated  Supreme 

Court  Rule  11,  are  not  allowed  in  this  case  although  such  viola- 
tion was  satisfactorily  explained. 

Appeal  from  a  judgment  of  the  municipal  court  of  Lang- 
lade county :  T.  W.  Hooan,  Judge.     Affirmed. 

Action  to  quiet  title.  The  plaintiff  Henry  R.  Mitchell  pur- 
chased the  interest  of  his  brother  James  Mitchell  in  the  land 
in  question  at  an  execution  sale  in  October,  1912,  under  a  judg- 
ment against  James  Mitchell  and  received  a  deed  January  12, 
1914.  Previously  he  owned  an  undivided  one-half  interest  in 
the  land  in  common  with  his  brother  James.  The  latter  went 
into  possession  of  the  land  in  1906  under  an  agreement  to 
pay  the  taxes  thereon,  and  remained  in  possession  till  Septem- 
ber 19,  1912.  In  the  meantime  two  tax  deeds  upon  the  land 
in  favor  of  the  defendant  Olive  Lyons  were  executed,  based 
upon  the  sales  of  1906  and  1907.  June  10,  1911,  James 
Mitchell  executed  a  mortgage  upon  the  land  to  the  defendant 
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J.  Wirig  for  $1,400,  and  on  September  19,  1912,  he  gave  a 
deed  of  the  land  to  J.  Wirig.  July  31, 1914,  Henry  R.  Mitch- 
ell  deeded  a  one-half  interest  in  the  land  to  the  plaintiffs  Kings- 
hury  and  Henshaw,  and  since  September  19,  1912,  Wirig  and 
Kingsbury  and  Henshaw  have  been  in  possession  of  the  land. 
Olive  Lyons  was  never  in  possession  thereof.  Before  she  was 
served  with  a  summons  in  the  action  she  deeded  the  land  to  one 
Kayhart,  and  she  pleaded  a  disclaimer  but  did  not  execute  or 
tender  a  release.  This  action  was  brought  to  cancel  the  two 
tax  deeds  to  Olive  Lyons  and  the  mortgage  and  deed  to 
c7.  Wirig.  The  court  set  aside  the  conveyances  mentioned,  in- 
cluding the  deed  from  Lyons  to  Kayhart,  and  the  defendants, 
Lyons  and  Wirig,  separately  appealed. 

Geo.  W.  Ldtta,  for  the  appellant  Lyons. 

Henry  Hay,  for  the  appellant  Wirig. 

For  the  respondents  there  was  a  brief  by  Morson  &  Bowler, 
and  oral  argument  by  H.  F.  Morson. 

ViNJB,  J.  The  court  adjudged  the  tax  deeds  to  Olive 
Lyons  void  because  James  Mitchell,  whose  duty  it  was  to  pay 
the  taxes  under  his  agreement  with  his  brother,  caused  one 
Duchac  to  purchase  the  tax  certificates  and  furnished  him 
with  the  money  therefor;  that  Duchac  at  Mitchell's  request 
assigned  the  certificates  to  Olive  Lyons,  the  mother-in-law  of 
James  Mitchell,  who  has  resided  with  him  since  1901 ;  that 
Olive  Lyons  took  with  notice  of  the  facts  and  paid  no  consid- 
eration for  the  assignment  to  her.  The  court  also  adjudged 
the  mortgage  of  $1,400  given  Wirig  and  the  deed  later  exe- 
cuted and  delivered  to  him  void  because  both  were  made  for 
the  purpose  of  hindering  and  delaying  the  creditors  of  James 
MitchelL  The  findings  as  to  the  invalidity  of  the  tax  deeds 
to  Olive  Lyons  and  the  mortgage  and  deed  to  Wirig  are  sus- 
tained by  the  evidence. 

The  complaint  asked  for  the  cancellation  of  only  one  tax 
deed,  but  the  other,  covering  only  a  very  small  portion  of  the 
land,  was  received  in  evidence  and  vacated  by  the  judgment. 
Vol.163  — 26 
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The  court  no  doubt  considered  the  complaint  amended  to  cor- 
respond to  the  proof,  and  properly  so.  There  is  no  showing 
that  the  defendant  Lyons  was  in  any  way  prejudiced  by  the 
fact  that  the  second  tax  deed  was  not  pleaded.  She  also  con- 
tends that,  since  she  pleaded  a  disclaimer  and  showed  by  her 
plea  that  she  had  conveyed  title  to  Kayhart,  the  action  should 
have  been  dismissed  as  to  her  with  costs  in  her  favor.  In  ad- 
dition to  the  disclaimer  she  also  answered  to  the  merits  and 
made  and  tendered  no  release  as  required  by  sec  3186,  Stats. 
1915.  On  the  contrary,  she  defended  the  case  on  the  merits 
and  therefore  was  not  entitled  to  a  dismissal. 

That  part  of  the  judgment  vacating  the  deed  from  Olive 
Lyons  to  Kayhart  is  not  binding  upon  the  latter,  as  he  was  not 
made  a  party  to  the  action.  Menasha  W.  W.  Co.  v.  Winter, 
159  Wis.  437,  448,  150  K  W.  526. 

The  defendant  Wirig  claims  that  James  Mitchell  should 
have  been  made  a  party  to  the  action,  since  he  was  the  grantor 
of  the  deed  and  the  maker  of  the  mortgage — two  instruments 
declared  void  by  the  judgment.  Since  the  plaintiff  Henry  B. 
Mitchell  under  the  execution  sale  succeeded  to  all  the  interest 
that  James  Mitchell  had  in  the  lands,  the  latter  was  not  a 
necessary  nor  a  proper  party.  Both  the  defendant  Wirig  and 
the  plaintiff  Henry  R.  Mitchell  deny  any  title  in  James 
Mitchell  and  he  claims  none,  so  he  had  no  interest  in  the  liti- 
gation. 

The  further  claim  is  made  by  both  defendants  that  the 
plaintiff  Henry  R.  Mitchelh  being  a  purchaser  at  an  execu- 
tion sale  under  a  judgment  against  James  Mitchell,  has  no 
right  to  question  the  validity  of  conveyances  made  by  James 
Mitchell  prior  to  the  entering  of  the  judgment  against  him. 
Such  claim  was  negatived  in  Eastman  v.  Schettler,  13  Wis. 
324,  and  the  rule  there  announced,  that  the  purchaser  at  an 
execution  sale  to  whom  a  deed  has  been  issued  may  maintain 
an  action  in  equity  to  set  aside  conveyances  in  fraud  of 
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creditors  made  before  the  judgment  was  docketed,  has  not 
been  departed  from.  A  dictum  to  the  effect  that  if  the  con- 
veyance was  made  for  the  purpose  of  delaying  creditors  it  was 
void  and  the  judgment  became  a  lien  upon  the  land,  was  ex- 
plained in  French  L.  Co.  v.  Theriault,  107  Wis.  627,  632,  83 
X.  W.  927,  as  applying  to  the  case  then  in  hand,  in  which  the 
judgment  had  been  enforced  by  a  seizure  of  the  land  under 
the  execution  sale,  but  the  doctrine  of  the  case  was  not  ques- 
tioned. In  OUbeH  v.  Stockman,  81  Wis.  602,  611,  61  N.  W. 
1076,  52  N.  W.  1045,  it  is  said  that  Eastman  v.  Schettler 
goes  to  the  extreme  limit  of  any  adjudication  in  this  court, 
but  it  is  apparent  that  such  a  view  was  based  upon  the  dictum 
referred  to  rather  than  upon  the  actual  decision  made. 

Supreme  Court  Rule  11  provides  that  the  respondent's 
brief  may  state  the  leading  facts  or  conclusions  of  law  which 
the  evidence  tends  to  prove.  Counsel  for  respondents  have 
set  out  under  this  head  over  100  pages  of  the  evidence  by 
question  and  answer.  Upon  the  oral  argument  counsel 
frankly  admitted  that  their  brief  was  not  in  accordance  with 
the  rule  and  made  a  satisfactory  explanation  why  it  was  not 
Still  appellants  should  not  be  required  to  pay  for  the  print- 
ing of  such  a  brief  and  no  costs  for  printing  same  will  be  al- 
lowed. 

By  the  Court. — Judgment  aflSrmed. 


Digitized  by 


Google 


404         SUPEEME  COURT  OF  WISCONSIN.      [May 
Rayworth  v.  Goodrick,  163  Wis.  404. 


Eaywobth,  Respondent,  vs.  Goodrick  and  another,  Inter- 
veners, Appellants. 

May  4— May  23, 1916. 

Judgments:  Setoff:  Attorneys*  liens:  Priority. 

1.  A  motion  to  offset  Judgments  is  addressed  to  the  sound  discretion 

of  the  court  and  governed  by  equitable  principles,  and  when  the 
Judgments  are  in  the  same  action,  or  actions  growing  out  of 
the  same  subject  matter,  the  right  of  setoff  is  generally  deemed 
superior  to  the  claim  of  the  attorney  in  either  action  for  services 
and  disbursements  therein. 

2.  The  lessor  of  a  farm,  claiming  that  the  lease  had  been  breached, 

commenced  an  action  of  replevin  and  took  possession  of  the 
crops.  In  such  action  the  court  refused  to  receive  evidence  as  to 
claims  of  the  lessor  against  the  lessee  connected  with  the  opera- 
tion of  the  farm  and  provided  for  in  the  lease,  or  as  to  a  counter 
charge  of  the  lessee  against  the  lessor,  but  suggested  that  those 
matters  be  tried  in  another  action ;  and  the  lessee  had  Judgment 
in  the  replevin  action  for  the  value  of  the  property  taken,  over 
and  above  the  rent  due.  Thereafter  in  a  separate  action  upon 
said  claims  the  lessor  had  Judgment  against  the  lessee.  Held, 
that  both  Judgments  related  to  the  same  subject  matter,  and  that 
the  right  of  the  lessor  to  have  them  offset  was  superior  to  the 
right  of  the  lessee's  attorneys  to  a  lien  on  the  Judgment  in  the 
replevin  action. 

Appeal  from  an  order  of  the  municipal  court  of  Lang- 
lade county:  T.  W.  Hogan,  Judge.     Affirmed. 

Motion  to  offset  judgments,  opposed  by  attorneys  for  de- 
fendant, who  claim  a  lien  for  services. 

On  November  15,  1913,  the  husband  of  the  plaintiff,  Mar- 
garet Rayworth^  was  the  owner  of  a  farm  and  leased  the  same 
to  the  defendant  William  Henry  at  an  agreed  annual  rental 
of  $1,000  and  taxes,  the  same  to  be  a  lien  on  the  crops  raised 
on  the  farm.  On  February  12,  1914,  the  plaintiff  became 
the  owner  of  the  farm  and  the  lease.  Among  the  provisions 
of  the  lease  there  was  one  clause  which  in  substance  stated 
*hat,  if  the  defendant  failed  or  neglected  to  do  the  work  in 
seasonable  time  and  in  a  husbandlike  manner  and  to  furnish 
the  necessary  seed  for  planting,  the  lessor  reserved  the  right 
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to  have  the  work  done  by  others  and  to  furnish  the  seed,  and 
the  cost  and  expense  thereof  were  to  be  added  to  the  amount 
of  the  rent,  and  the  title  to  all  the  produce  raised  on  the  farm 
was  to  remain  the  property  of  the  lessor  until  a  sufficient 
amount  thereof  was  marketed  to  pay  the  rent  and  taxes  and 
such  additional  moneys  as  were  expended  by  the  lessor  for 
the  work  done  and  seed  furnished  as  therein  agreed. 

In  October,  1914,  the  plaintiff,  claiming  that  the  defendant 
had  breached  the  lease,  commenced  an  action  of  replevin  and 
took  possession  of  all  the  crops  then  on  the  farm.  The  re- 
plevin action  was  tried  by  a  jury,  and  the  value  of  the  crops 
assessed  at  $1,460.  The  jury  further  found  that  neither  the 
plaintiff  nor  the  defendant  was  damaged,  and  judgment  was 
entered  in  favor  of  the  defendant  Henry  and  against  the 
plaintiff  for  the  sum  of  $1,460,  less  the  rental  of  $1,000,  or 
for  $460  and  costs,  amounting  in  all  to  $532.69.  No  evi- 
dence was  received  as  to  the  amount  of  taxes  due  and  no  evi- 
dence as  to  the  state  of  the  account  between  the  parties.  On 
the  trial  of  the  replevin  action  plaintiff's  counsel,  against  the 
objection  of  defendant's  counsel,  attempted  to  prove  claims 
against  the  defendant  amounting  to  several  hundred  dollars,  a 
great  part  of  which  was  connected  with  the  operation  of  said 
farm  and  provided  for  in  the  lease.  The  defendant  in  the 
replevin  action,  on  the  other  hand,  claimed  that  he  had  a 
counter  charge  of  $110  against  the  plaintiff,  a  part  of  which 
was  related  to  the  work  done  on  the  farm  and  part  not.  The 
trial  judge  refused  to  receive  evidence  as  to  these  matters  and 
confined  the  trial  in  the  replevin  action  strictly  to  the  ques- 
tion of  whether  or  not  the  plaintiff  was  entitled  to  the  posses- 
sion of  the  property  at  the  time  she  replevied  it,  its  value, 
and  the  damage,  if  any,  sustained  by  either  party,  upon  the 
ground  that  the  other  matters  in  controversy  involved  a  long 
accounting,  and  made  the  following  suggestions : 

"If  plaintiff's  contention  is  true  that  defendant  owes  her 
on  account  unsettled,  she  cannot  be  seriously  injured,  as  she 
has  a  lien  on  any  judgment  defendant  obtained  against  her,  or 
can  restrain  the  collection  thereon  until  the  accounts  between 
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them  are  settled  and  adjusted.  On  application  and  proper 
showing  the  court  can  properly  and  undoubtedly  will  restrain 
the  issuing  of  an  execution  for  a  reasonable  length  of  time, 
thus  giving  both  parties  an  opportunity  to  adjust  their  diflfer- 
ences." 

Pursuant  to  the  suggestion  of  the  court  an  action  was 
brought  by  plaintiff  herein  on  the  disputed  account,  the  is- 
sues were  tried  by  a  jury,  and  resulted  in  a  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  in  this  action  for 
$425.03,  and  judgment  was  entered  for  that  amount  with 
costs,  which  were  taxed  at  $68.21.  The  judgment  in  the  re- 
plevin action  in  favor  of  the  defendant  Henry  and  against 
the  plaintiff  Rayworth  was  docketed  May  29,  1915.  Plaint- 
iff's judgment  in  the  accounting  action  against  Henry  was  en- 
tered November  27,  1915.  On  May  25,  1915,  Messrs.  Oood- 
rick  &  Ooodrich,  interveners,  who  represented  the  defendant 
Henry  in  the  trial  of  the  replevin  action,  filed  an  attorney's 
lien  for  $307.43  upon  the  judgment  which  the  defendant 
Henry  had  obtained  in  the  replevin  action,  gave  notice  there- 
of to  the  plaintiff,  and  in  June  thereafter  Henry  assigned  the 
judgment  to  his  attorneys  as  further  security.  On  July  10th 
an  execution  was  issued  upon  the  judgment  in  the  ileplevin 
action,  and  on  July  25,  1915,  upon  application  of  the  plaint- 
iff, an  order  was  made  staying  the  enforcement  of  the  execu- 
tion until  the  trial  and  final  entry  of  judgment  in  the  account- 
ing action.  After  the  accounting  action  had  been  tried  and 
judgment  rendered  in  favor  of  the  plaintiff  as  stated,  plaintiff 
moved  that  the  judgment  in  her  favor  in  the  accounting  action 
be  set  off  against  the  judgment  against  her  and  in  favor  of 
Henry  in  the  replevin  action. 

The  question  arises.  Is  the  lien  of  Ooodrich  &  Goodrich,  at- 
torneys for  Henry,  prior  and  superior  to. the  ri^t  of  the 
plaintiff  to  have  the  judgments  set  off  ? 

The  trial  court  set  off  the  judgments,  less  an  item  of  $12 
for  board  and  $17.40  for  merchandise,  and  an  order  was  en- 
tered accordingly  and  the  judgment  of  Henry  against  the 
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plaintiff  was  satisfied,  the  difference  being  paid  into  court. 
Messrs.  Goodrick  &  Goodrich  appeal  from  the  order  and  ask 
that  their  judgment  be  reinstated  and  their  attorney's  lien  be 
declared  prior  and  superior  to  the  right  of  the  plaintiff  to 
have  the  judgments  set  off. 

For  the  appellants  there  was  a  brief  by  Goodrich  &  Good- 
rich, and  oral  argument  by  A.  5.  Goodrich. 

Geo.  W.  Latta,  for  the  respondent. 

RosENBERKY,  J.  It  appears  without  dispute  that  the 
plaintiff  at  the  time  of  the  trial  of  the  replevin  action  was  the 
owner  of  the  claims  which  she  endeavored  to  present  in  that 
action  as  a  setoff  to  the  defendant's  claim  for  the  value  of  the 
property  taken  by  her  in  the  replevin  action  over  and  above 
the  rental  value  of  the  premises.  Under  all  the  circumstances 
of  this  case  the  fact  that  she  derived  her  l^al  title  to  these 
claims  by  purchase  from  the  trustee  of  her  husband's  bank- 
rupt estate  is  not  material.  The  Langlade  Mercantile  Com- 
pany, from  which  the  claim  was  purchased,  was  owned  by  the 
husband.  The  items  of  the  account  were  paid  partly  by  the 
plaintiff  and  partly  by  the  husband  and  the  account  kept  on 
the  books  of  the  Langlade  Mercantile  Company.  Looking  at 
the  substance  rather  than  the  form  of  things,  we  see  no  reason- 
why  these  items  did  not  constitute  a  proper  setoff  in  the  re- 
plevin action.  The  claims  related  directly  and  specifically  to 
the  transactions  had  between  the  parties  relating  to  the  leased 
premises.  Had  the  court  permitted  the  plaintiff  to  prove  her 
claims  in  the  replevin  action,  the  amount  of  the  judgment  in 
favor  of  the  defendant  Henry  and  against  the  plaintiff  would 
have  been  decreased  by  the  amount  thereof.  At  the  sug- 
gestion of  the  court  the  matters  were  withdrawn  from  the  re- 
plevin action  and  later  tried  in  another  action.  It  is  not 
claimed  in  this  case  that  there  was  any  attempt  to  comply 
with  the  provisions  of  sec.  25dla,  Stats.  The  right  of  the  in- 
terveners is  based  upon  the  well  established  rule  that  an  at- 
torney has  an  equitable  lien  upon  a  judgment  when  rendered,. 
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by  operation  of  law,  for  his  services  and  disbursements  in  that 
action.  The  interveners  claim  that  their  right  to  such  lien  is 
prior  and  superior  to  that  of  the  defendant  to  have  the  judg- 
ment set  off,  under  the  decisions  in  Stanley  v.  Bouck,  107 
Wis.  226,  83  N.  W.  298,  and  Rice  v.  Oamhart,  35  Wis.  282. 
The  general  rule  of  law  has  been  established  by  this  court  as 
follows : 

"The  motion  of  a  judgment  debtor  to  apply  his  judgment 
upon  one  against  him  owned  by  his  judgment  creditor,  is  ad- 
dressed to  the  sound  discretion  of  the  court  and  governed  by 
equitable  principles.  The  right  of  setoff,  when  the  judg- 
ments are  in  the  same  action,  or  actions  growing  out  of  the 
same  subject  matter,  is  generally  deemed  superior  to  the  claim 
of  the  attorney  in  either  action  for  services  and  disbursements 
therein.  Yorton  v.  M.,  L.  S,  &  W.  R.  Co.  62  Wis.  367,  21 
N.  W.  516,  23  N.  W.  401.  But  where  the  judgments  are  in 
actions  having  no  connection  with  each  other,  the  equitable 
right  of  the  attorney,  who  has  rendered  services  and  incurred 
expenses  in  obtaining  one  of  such  judgments,  to  be  paid  out 
of  it,  is  deemed  superior  to  the  right  of  the  judgment  debtor 
to  have  that  judgment  paid  by  applying  upon  it  the  judgment 
owned  by  him  against  his  judgment  creditor.  Rice  v.  Gam- 
hart,  35  Wis.  282 ;  Jones,  Liens,  §  220 ;  Benjamin  v.  Benja- 
min, 17  Conn.  110 ;  Diehl  v.  Friester,  37  Ohio  St.  473 ;  Welh 
V.  Elsam,  40  Mich.  218;  Kinney  v.  Robison,  52  Mich.  389, 
18  N.  W.  120."  Gauche  v.  MUhrath,  105  Wis.  355,  357,  81 
N.  W.  487. 

In  this  case  the  trial  court  held,  and  the  holding  is  strongly 
supported  by  the  evidence,  that  the  judgment  in  the  account- 
ing action  related  to  the  same  subject  matter  as  the  judgment 
in  the  replevin  suit,  and  that  the  right  of  the  plaintiff  to  have 
the  judgment  set  off  is  therefore  superior  to  the  lien  of  the  at- 
torneys for  the  defendant.  To  hold  otherwise,  under  the  cir- 
cumstance in  this  case,  would  be  to  hold  that  the  court  did 
not  have  power  to  do  justice  between  the  parties,  as  it  was  at 
the  suggestion  and  direction  of  the  court  that  the  matter  was 
disposed  of  in  two  actions  instead  of  one.  The  order  of  the 
trial  court  is  therefore  right. 

By  the  Court — Order  aflirmed. 
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Cole  and  another,  Respondents,  vs.  Christensen,  Appellant. 

May  S—May  23, 1916. 

lAhel:  Newspaper  publication  imputing  business  dishonesty:  Instruc- 
tions to  jury:  Punitory  damages:  Disallowance  to  correct  error 
in  instruction, 

1.  A  notice  or  warning  published  in  a  newspaper,  charging  buyers  of 

live  stock  with  fraudulently  misrepresenting  to  farmers  the  con- 
dition of  the  market  in  order  to  induce  them  to  sell  their  stock, 
imputed  business  dishonesty  and  was  libelous  per  se. 

2.  A  statement  in  the  charge  that  "damages  are  of  two  kinds — com- 

pensatory, or  punitory,  and  exemplary/'  could  not  have  misled 
the  Jury  where  the  judge  proceeded  thereafter  to  differentiate 
between  compensatory  and  exemplary  or  punitory  damages  at 
considerable  length. 
8.  A  statement  in  the  charge  that  the  Jury  "must  not  understand  that 
the  presence  or  absence  of  actual  malice  or  ill  will  has  any  bear- 
ing on  the  question  of  punitory  damages/'  and  that  "plaintiffs 
are  entitled  to  such  damages  if  they  have  been  libeled/'  was 
prejudicially  erroneous;  but  the  punitory  damages  having  been 
separately  assessed,  the  error  may  be  corrected  by  disallowing 
them. 

AppEAii  from  a  judgment  of  the  circuit  court  for  Polk 
county :  W.  B.  Quinxan,  Judge.     Modified  and  affirmed. 

Libel.  Plaintiffs  were  partners  and  buyers  of  live  stock 
in  Polk  county.  Defendant  caused  to  be  published  in  a  local 
paper  the  following  notice : 

''Farmers  Take  Notice. 
"I  wish  to  notify  people  having  stock  to  sell,  to  look  out  for 
Cole  &  Brown  whenever  they  wish  to  buy  your  stock.  They 
misrepresented  the  prices  to  me,  claiming  the  market  prices 
were  down  when  they  were  not.  They  also  said  they  were  to 
ship  to  Duluth  and  instead  shipped  to  South  St  Paul.  They 
purchased  my  steers  for  4^  cents  per  pound,  and  sold  them 
for  5^  cents  per  pound,  a  gain  of  1  cent  per  pound.  This  can 
be  proved  if  necessary.  L.  C.  Christensen." 

Defendant  pleaded  the  truth  of  the  publication.  The  jury 
returned  a  verdict  for  the  plaintiffs,  assessing  compensatory 
damages  at  $200  and  punitory  damages  at  $50,  and  from 
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judgment  thereon,  amounting  in  all  to  $304.21,  defendant  ap- 
peals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Morris  E.  Yager. 

For  the  respondents  there  was  a  brief  by  W.  T.  Kennedy 
and  C.  /S.  Boberts,  and  oral  argument  by  Mr.  Kennedy. 

WiNSLow,  C.  J.  Only  two  contentions  are  made  which  we 
deem  it  necessary  to  discuss:  (1)  that  the  published  article  is 
not  libelous,  and  (2)  that  there  was  prejudicial  error  in  the 
charge. 

1.  The  article  was  unquestionably  libelous  per  se;  it 
charged  the  plaintiffs  with  fraudulently  misrepresenting  to 
farmers  the  condition  of  the  market  in  order  to  induce  them 
to  sell  their  stock.  This  is  an  imputation  of  business  dishon- 
esty and  hence  libelous.  Gottbehuet  v.  HubacheJc,  36  Wis. 
515;  Singer  v.  Bender,  64  Wis.  169,  24  K  W.  903;  Bobin- 
son  V.  Eau  Claire  B.  &  S.  Co.  110  Wis.  369,  85  N.  W.  983. 

2.  The  bill  of  exceptions  states  that  the  trial  judge  stated 
to  the  jury  in  his  charge  that  "damages  are  of  two  kinds — 
compensatory,  or  punitory,  and  exemplary."  This  is  incor- 
rect, of  course,  and  it  is  hardly  to  be  supposed  that  the  trial 
judge  actually  said  it,  but  rather  that  there  was  error  on  the 
part  of  the  reporter.  This  is  rendered  more  certain  by  the 
fact  that  the  trial  judge  proceeded  thereafter  to  differentiate 
between  compensatory  and  exemplary  or  punitive  damages  at 
considerable  length.  In  view  of  this  fact  the  jury  could  not 
have  been  misled  in  any  event. 

After  charging  the  jury  fully  that  punitive  damages  were 
such  as  were  awarded  by  way  of  punishment  and  could  only 
be  given  when  the  defendant  was  actuated  by  malice  or  ill 
will,  also  that  the  granting  of  such  damages  rested  in  the  dis- 
cretion of  the  jury,  the  trial  judge  said:  "But  you  must  not 
understand  from  this  that  the  presence  or  absence  of  actual 
malice  or  ill  will  has  any  bearing  on  the  question  of  punitory  ' 
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damages.  Plaintiffs  are  entitled  to  such  damages  if  they  have 
been  libeled."  This  is  plainly  error  and  must  have  been 
prejudicial  on  the  subject  of  punitory  damages.  Inasmuch, 
however,  as  these  damages  are  separately  assessed,  the  error 
may  be  corrected  by  now  disallowing  them. 

By  the  Court, — Judgment  modified  as  of  its  date  by  re- 
ducing the  same  to  $254.21,  and  as  so  modified  affirmed  with- 
out costs,  except  that  respondent  is  to  pay  the  fees  of  the  clerk 
of  this  court 


McLennan,  Appellant,  vs.  Church  and  others.  Respondents. 

May  5^May  23, 1916. 

Tender  and  purchaser:  Breach  of  contract  by  vendor:  Specific  per- 
formance: Equity:  Legal  relief:  Fraudulent  collusion  to  break 
contract:  Liability:  Measure  of  damages. 

1.  One  who  contracts  for  the  purchase  of  land  has  the  right  to  rely 

upon  his  vendor's  either  having  the  title  or  procuring  it  so  as  to 
carry  out  his  promise. 

2.  Where  an  action  has  been  commenced  in  good  faith  to  obtain  equi- 

table relief,  and  it  subsequently  appears  that  such  relief  cannot 
or  ought  not  to  be  granted,  but  plaintiff  is  shown  to  have  suf- 
fered a  remediable  wrong  in  the  transaction  forming  the  ground- 
work of  the  action,  entitling  him  to  be  compensated  by  money 
damages,  the  court  may,  and  where  justice  clearly  requires  it 
should,  retain  the  cause  and  afford  such  relief,  and  make  the 
same  efficient  by  providing  for  a  recovery  as  in  an  ordinary  legal 
action  or  by  provisions  appropriate  to  a  judgment  for  equitable 
relief,  as  may  be  best  suited  to  the  circumstances  of  the  particu- 
lar case. 

3.  Although  the  facts  of  a  case  warrant  only  legal  relief  and  were 

known  to  the  plaintiff  when  he  commenced  his  action  for  equi- 
table relief,  the  court  may  In  such  action  grant  the  legal  relief, 
where  the  constitutional  right  of  trial  by  jury  would  not  be  un- 
duly prejudiced. 

4.  Fraud  In  law  Is  remediable  as  well  as  fraud  in  fact. 

5.  A  third  person  who,  knowing  of  a  contract  for  the  sale  of  land  and 

knowing  the  facts  which  showed  that  such  contract  had  not 
lapsed,  oliered  the  owners  a  higher  price  for  the  land  and  there- 
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by  induced  the  breaking  of  said  contract  and  a  sale  and  convey- 
ance to  himself,  was  guilty  of  a  fraud  upon  said  vendee,  even 
though  he  Ignorantly  supposed  that  a  mere  default  of  the  latter 
had  terminated  his  contract  rights. 

6.  The  breaking  of  such  contract  was  an  unlawful  act  rendering  all 

who  concerted  together  to  that  end  liable  for  the  damages  caused 
thereby  to  the  vendee. 

7.  Under  the  circumstances  stated,  the  third  person  who  obtained  a 

conveyance  of  the  land  from  the  owners  merely  took  their  place 
and  acquired  no  greater  rights  in  the  land  than  they  had,  as 
against  the  vendee  named  in  said  contract. 

8.  The  contract  in  this  case  being  for  the  sale  of  two  tracts  of  land 

and  being  signed  by  and  binding  upon  the  owner  of  one  tract 
only,  specific  performance  could  not  be  enforced;  but  in  an  ac- 
tion therefor  the  court  could  give  judgment,  against  all  the  par- 
ties responsible  for  the  breach  of  the  contract,  for  the  vendee's 
damages  caused  by  such  breach. 

9.  The  vendee's  recovery  in  such  case  should  not  be  limited  to  the 

amount  of  purchase  money  he  had  paid  and  interest  thereon,  but 
should  equal  his  entire  interest  in  the  contract,  including  the 
reasonable  value  of  the  land  to  him  over  what  he  owed  thereon. 

10.  The  damages  must  be  determined  as  of  the  time  of  the  breach  of 

the  contract,  and  neither  the  use  of  the  land  thereafter  nor  the 
use  of  money  tendered  by  the  vendee  under  the  contract  and 
which  remained  idle  is  to  be  considered. 

11.  Ordinarily,  the  damages  recoverable  for  breach  of  a  land  contract 

by  failure  to  convey,  over  and  above  payments  made,  is  the  dif- 
ference between  the  contract  price  and  the  market  value  at  the 
time  of  the  breach,  with  interest  to  the  date  of  the  Judgment. 

12.  Full  compensatory  damages  are  recoverable  for  the  breach  of  a 

land  contract  where  the  vendor  refuses  to  convey  according  to 
his  promise  and  there  is  any  element  of  bad  faith  involved,  or 
where  he  did  not  have  the  title  when  he  contracted  but  took  his 
chances  of  obtaining  it. 

13.  Where  the  breach  is  of  a  tortious  character  the  liability  therefor 

extends  to  such  damages  as  are  the  natural  and  ordinary  conse- 
quences of  the  act,  regardless  of  whether  or  not  such  damages 
were  in  contemplation  by  the  parties  at  the  time  of  making  the 
contract  as  the  probable  result  of  a  breach  of  it. 

14.  Where  at  the  time  of  the  breach  of  a  contract  to  sell  land  for 

|4,200  the  vendee  therein  had  contracted  to  sell  it  to  a  third  per- 
son for  $5,200,  and  the  breach  was  the  result  of  collusion  between 
the  owners  of  the  land  and  said  third  person,  who  purchased 
from  such  owners  for  $4,900,  the  value  of  the  land  to  the  vendee 
at  the  time  of  the  breach  must,  in  computing  hfs  damages,  be 
deemed  to  have  been  $5,200. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county:  Mabtin  L.  Lueck,  Judge.     Modified  and  affirmed. 

Action  for  specific  performance  of  a  land  contract. 

The  following  is,  in  substance,  the  findings  of  fact  made  by 
the  trial  court,  and  indicates  the  nature  of  the  evidence  and 
of  the  issues  raised  by  the  pleading: 

1st.  On  October  11,  1912,  defendants  L.  F.  Church  and 
wife  contracted  in  writing  to  sell  plaintiff,  for  $4,200,  and 
convey  to  him  by  March  1,  1913,  the  south  half  of  the  north- 
east quarter  of  section  31,  town  32,  range  15,  west,  in  Polk 
county,  Wisconsin. 

2d.  About  the  contract  date,  plaintiff  paid  on  the  agree- 
ment $674.  January  22,  1913,  he  paid,  at  said  defendants' 
request,  $21.16  taxes  on  the  southwest  quarter  of  the  north- 
east quarter  of  said  land,  and,  at  defendant  Ray  Church's  re- 
quest, $12.71  taxes  on  the  other  forty. 

3d.  At  the  date  of  the  contract,  plaintiff  knew  said  Ray 
Church  owned  the  first  mentioned  forty  and  that  in  Novem- 
ber, 1912,  defendants  L.  F.  Church  and  his  wife  executed  a 
deed  of  both  forties  to  plaintiff  and  left  it  with  said  Ray 
Church,  expecting  it  would  be  executed  by  him  and  delivered 
to  plaintiff  by  March,  1913,  upon  the  balance  back  on  the 
contract  being  paid,  but  it  was  not  acknowledged  by  L.  F. 
Church  and  wife  nor  signed  by  Ray  Church,  as  plaintiff  well 
knew. 

4th.  After  the  deed  was  signed  by  L.  F.  Church,  he  re- 
moved to  Minnesota  and  plaintiff  caused  some  plowing  to  be 
done  on  the  land  without  the  knowledge  or  consent  of  Ray 
Church. 

5th.  In  December,  1912,  plaintiff,  at  Ray  Church's  re- 
quest, paid  off  a  mortgage  on  the  latter's  land  at  an  expense  of 
$523.75,  expecting  he,  in  due  time,  would  convey  the  land 
under  the  contract.  February  22,  1913,  plaintiff,  at  L.  F. 
Church's  request,  paid  off  a  mortgage  on  the  latter's  land  at 
an  expense  of  $320,  expecting  that  he  intended  to  convey  said 
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land  as  he  had  agreed,  and  paid  $4  to  bring  the  abstract  down 
to  date. 

6th.  Defendant  Ray  Church,  until  March  6, 1913,  induced 
plaintiff  to  believe  that  the  aforesaid  deed  would  be  executed 
and  delivered  in  consummation  of  the  land  contract,  and,  so, 
neglected  to  make  due  tender  of  the  balance  due  thereon  and 
demand  such  delivery. 

7th.  February  18,  1913,  plaintiff  contracted  in  writing  to 
sell  the  land  to  defendant  Curhy  for  $5,200,  of  which  $100 
was  paid  down. 

8th.  About  March  25,  1913,  when  Curhy  expected  to  pay 
up  on  his  contract  and  go  into  possession  of  the  land,  he  was 
informed  by  plaintiff  that  he  was  unable  to  get  title  thereto 
from  the  Churches  and,  April  6th,  thereafter,  said  Curhy 
surrendered  his  contract  and  received  back  the  down  pajTnent, 
advising  plaintiff  that  he  had  acquired  title  to  the  land  from 
the  Churches,  as  the  fact  was,  he  having  purchased  of  them  at 
$4,900. 

9th.  Curhy  did  not  intend  to  wrong  plaintiff.  He  made 
his  purchase  believing  that  plaintiff's  contract  with  the 
Churches  had  expired ;  but  he  had  knowledge  of  facts  requi- 
site to  charge  him  with  such  information  as  plaintiff  could 
have  given  him  upon  inquiry  in  respect  to  the  matter. 

10th.  About  March  6,  1913,  L.  F.  Church  obtained  the 
aforesaid  deed  he  had  signed  for  plaintiff,  and  then  Bay 
Church  informed  plaintiff  that  he  had  lost  all  rights  under 
his  contract  by  reason  of  delay. 

11th.  Shortly  after  April  1,  1913,  plaintiff  duly  tendered 
to  Curhy  $2,683.79  and  demanded  a  conveyance  of  the  prem- 
ises, presenting  an  instrument  for  execution  to  that  end,  which 
tender  and  demand  were  refused.  Said  Curhy  was  then  in 
possession  of  the  premises  under  his  deed  from  the  Churches 
which  had  been  duly  recorded. 

12th.  When  the  deed  was  made  to  Curhy  he  mortgaged  the 
premises  to  L,  F.  Church  for  $3,900  of  the  purchase  money 
which  he  owes. 
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13tli.  The  annual  rental  value  of  the  premises  is  $250. 

Upon  such  facts  the  court  held  this :  Plaintiff  is  not  entitled 
to  specific  performance  of  his  contract  He  is  entitled,  as  to 
May  Church,  to  have  the  mortgage,  which  he  paid  off  at  said 
Church's  request,  revived.  He  is  entitled  to  judgment 
against  L.  F.  Church  for  $1,555.87  paid  out  on  account  of 
his  contract,  with  interest  on  the  sums  composing  the  aggre- 
gate from  the  time  he  paid  the  same,  and  to  have  the  judg- 
ment made  a  lien  upon  the  premises  in  question  prior  to 
the  $3,000  mortgage  given  hy  Curby  for  purchase  money. 
Curhy,  as  to  the  Churches,  is  entitled  to  pay  off  said  judgment 
for  $1,555.87  and  interest  and  to  be  credited  therewith  on 
his  mortgage  indebtedness  and  to  have  the  mortgage  securities 
deposited  with  defendants'  attorneys  subject  to  the  direction 
of  the  court  for  his  protection.  Payment  of  the  $1,555.87 
and  interest  as  aforesaid  shall  relieve  the  premises  of  any 
-claim  of  plaintiff. 

Judgment  was  rendered  accordingly  with  provision  as  to 
<50sts,  except  the  aggregate  of  the  personal  judgment  was  fixed 
at  $1,801.49  and  was  made  a  lien  superior  to  the  $3,000  mort- 
gage upon  one  forty-acre  tract,  the  title  to  which  was  in  L.  P. 
Church  at  the  time  he  contracted  with  plaintiff. 

Plaintiff  appealed,  claiming  that  he  should  have  specific 
performance  as  prayed  for,  or  be  made  as  good  as  he  would 
have  been  had  he  been  permitted  to  carry  out  his  contract  to 
sell  the  premises  to  Curby. 

For  the  appellant  there  was  a  brief  by  Kennedy  &  Yates, 
and  oral  argument  by  W.  T.  Kennedy. 

For  the  respondents  there  was  a  brief  signed  by  C.  C.  and 
A,  E.  Coe,  and  oral  argument  by  Arthur  E.  Coe. 

Marshall,  J.  The  first  complaint  made  on  behalf  of  ap- 
pellant is  that  the  court  erred  in  finding  that,  at  the  time  of 
making  the  contract  with  L.  F,  Church,  plaintiff  knew  Bay 
Church  held  the  title  to  one  forty  of  the  land.  That  does  not 
«eem  to  be  material,  so  we  will  pass  the  question  of  whether 
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the  finding  has  support  in  the  evidence.  L.  F.  Church  con- 
tracted to  sell  both  forties  to  appellant  That  he  might  prop- 
erly have  done  and  expected  to  perform  by  procuring  the  title 
to  the  forty  which  was  in  Ray  Church  before  maturity  of  the 
agreement  or  at  such  maturity  procure  co-operation  of  Ray 
Church  to  enable  him  to  consummate  his  promise.  Appel- 
lant, obviously,  had  a  right  to  rely  upon  his  executory  vendor 
either  having  the  title  or  procuring  it  so  as  to  carry  out  his 
promise.  The  trial  court  probably  thought  the  circumstance, 
as  found,  was  material  to  whether  appellant  was  so  warranted 
in  appealing  to  equity  for  relief  as  to  be  vital  to  the  question 
of  whether  he  could  recover  damages  of  a  legal  nature  in  the 
action  in  case  of  relief  by  judgment  for  specific  performance 
not  being  proper. 

It  is  not  the  law,  as  seems  to  have  been  thought,  and  as 
counsel  for  respondents  suggest,  that  in  all  cases  where  spe- 
cific performance  is  sought  and  is  not  obtainable  because  of 
facts  known  to  the  plaintiff  when  he  commenced  his  action 
therefor,  that  the  court  cannot  or  should  not  grant  other  re- 
lief by  way  of  compensation,  even  though  it  be  such  as  would 
be  a  proper  subject  of  an  action  at  law  for  damages^  There 
are  decisions  along  that  line,  as  Combs  v,  Scott,  76  Wis.  662, 
45  N.  W.  632,  cited  to  our  attention  by  counsel  for  respond- 
ents ;  but  they  do  not  indicate  the  limitation  of  the  rule  on  the 
subject.  It  may  be  broadly  stated  thus :  In  case  of  an  action 
having  been  commenced  in  good  faith  to  obtain  equitable  re- 
lief, and  it  subsequently  appearing  that  such  relief  cannot,  or 
ought  not  to  be,  granted,  but  the  facts  disclosed  by  the  evi- 
dence show  that  plaintiff  has  suffered  a  remediable  wrong  in 
the  transaction  forming  the  groundwork  of  the  action,  enti- 
tling him  to  be  compensated  by  money  damages,  the  court  may, 
and  where  justice  clearly  requires  it  under  the  circumstances, 
should  retain  the  cause  and  afford  such  relief,  and  make  the 
same  efficient  by  provisions  for  a  recovery  as  in  an  ordinary 
legal  action  or  as  are  appropriate  to  a  judgment  for  equitable 
relief,  as  may  be  best  suited  to  the  circianstances  of  the  par- 
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ticularcase.  .  Stevens  v.  Coates,  101  Wis.  569,  78  N.  W.  180; 
Gates  V.  Paul  117  Wis.  170,  94  N.  W.  55;  Knauf  &  Tesch 
Co.  V.  ElkhaH  Lake  S.  &  G.  Co.  153  Wis.  306,  141  N.  W. 
701. 

The  cases  cited  and  many  others  which  might  be  referred 
to  leave  no  manner  of  doubt  as  to  the  extent  of  the  doctrine 
above  mentioned  as  it  has  been  applied  in  recent  years.  In 
the  first  case  this  language  was  used : 

"The  rule  applies  where  a  cause  of  action  in  equity  once 
existed,  but  from  the  happening  of  some  event  it  no  longer 
exists,  or  a  person,  in  good  faith  believing  he  has  a  cause  of 
action  in  equity,  alleges  facts  accordingly,  yet  fails  as  to  some 
essential  element  on  the  trial  because  it  never  existed,  but, 
nevertheless,  establishes  a  good  cause  of  action  for  recovery 
at  law." 

In  the  next  case  this  was  held : 

"If  one  sues  in  equity  in  good  faith  and  fails  to  establish 
his  cause  but  shows  a  state  of  facts  entitling  him  to  recover  at 
law,  the  court,  having  rightfully  obtained  jurisdiction  for  a 
proper  purpose,  may  retain  the  cause  and  grant  just  such  re- 
lief as  upon  the  facts  the  plaintiff  appears  entitled  to,  whether 
at  law  or  in  equity." 

In  the  last  case  the  rule  was  thus  stated  in  respect  to  the 
precise  point  here  involved : 

"The  mere  circumstance  of  itself  that  appellant  knew  the 
facts  when  the  action  was  commenced  would  not  require  a  dis- 
missal because  of  facts  not  being  established  warranting  equi- 
table relief  if,  notwithstanding,  good  cause  for  legal  relief 
was  shown.  Having  properly  acquired  jurisdiction,  in  such 
a  case,  a  court  of  equity  has  very  broad  power  to  wind  up  the 
entire  controversy  appearing  from  the  pleadings  and  evidence, 
whether  legal  or  equitable  relief,  or  both,  be  required." 

Under  our  judicial  system,  there  are  no  distinctions  be- 
tween actions  at  law  and  suits  in  equity.  We  have  only  the 
civil  action  of  the  Code  as  an  instrumentality  to  redress  or 
prevent  wrongs,  triable  with  or  without  a  jury  according  to 
whether  the  nature  of  the  relief  demanded  is  legal  or  equi- 
VOL.  163  —  27 
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table.  There  is  but  one  court  and  one  form  of  action ;  there- 
fore, up  to  the  point  where  the  constitutional  right  of  trial  by 
jury  would  be  unduly  prejudiced  by  going  further,  there  ia 
no  want  of  power  to  grant  legal  relief  in  an  action  commenced 
to  secure  equitable  relief  only,  and  the  practice  to  grant  such 
relief,  in  the  interest  of  a  speedy  and  economical  settlement 
of  controversy  has  been  so  progressive  that  it  can  no  longer 
be  properly  said  that  where  the  facts  of  a  case  warrant  only 
legal  relief  and  were  known  to  the  plaintiff  when  he  com- 
menced his  action  for  equitable  relief,  the  court  will  not, 
should  not,  or  cannot  afford  the  former.  Though  a  person 
may  know  the  facts  entitling  him  only  to  legal  relief  when  he 
commences  his  action  for  equitable  relief,  he  may  be  excus- 
ably mistaken  and  invoke  that  judicial  remedy  without  any 
design,  or  there  being  reasonable  ground  to  suspect  a  design, 
to  thereby  invade  his  adversary's  right  of  trial  by  jury,  and 
the  ends  of  justice  can  best  be  attained  by  finally  terminating 
the  litigation  in  the  pending  action.  In  such  a  case  there  is 
no  want  of  jurisdiction  to  retain  the  cause  for  that  purpose. 
In  many  such  cases  there  is  no  dispute  about  the  facts.  If  it 
were  dismissed  and  a  new  action  brought  for  legal  relief,  in 
the  finality,  the  controversy  would  turn  on  questions  of  law. 

The  foregoing  does  not  need  support  by  citation  of  prece- 
dents. In  most,  or  in  all,  cases  where  legal  relief  is  granted 
in  an  action  for  equitable  relief,  legal  issues  are  involved  ap- 
propriate to  an  action  of  a  legal  nature;  so  that  was  never, 
necessarily,  regarded  as  going  to  the  jurisdiction  of  the  court 
to  grant  the  latter.  It  was  not  so  regarded  before  the  consti- 
tution was  adopted  guaranteeing  the  right  of  trial  by  jury  and 
such  guaranty  did  not  change  the  situation.  StUweU  v.  Kel- 
logg, 14  Wis.  461 ;  Dane  Co.  v.  Dunning,  20  Wis.  210.  The 
holdings  to  the  effect  that  where  the  facts  entitling  the  plaint- 
iff to  only  legal  relief  were  known  to  him  when  he  commenced 
his  action  for  equitable  relief,  the  court  will  not  grant  the  for- 
mer, followed  an  ancient  judicial  rule  which  it  was  perfectly 
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competent  for  the  court  to  modify  so  as  not  to  exclude  cases 
commenced  in  good  faith,  and  with  reasonable  ground  there- 
for, to  obtain  one  form  of  relief  when  another  form  only  is 
obtainable,  and  it  has  been  so  extended  as  we  have  indicated. 

Complaint  is  made  because  of  the  finding  that  defendant 
Curby  purchased  the  land  of  the  Churches  in  good  faith  with- 
out any  intention  of  defrauding  appellant 

Curby  knew  when  he  negotiated  with  the  Churches  and 
dealt  with  them  that  plaintiff  held  the  contract  in  question, 
and  knew  all  the  circumstances  requisite  to  charge  him  with 
knowledge  that  such  contract  had  not  lapsed.  The  fact  that 
he  did  not  know  the  legal  effect  of  such  circumstances,  and 
ignorantly  supposed  that  a  mere  default  of  appellant  termi- 
nated his  contract  rights,  and  in  that  state  of  mind  dealt  with 
the  Churches,  may  relieve  him  from  any  taint  of  moral  tur- 
pitude, but  not  of  remediable  responsibility.  Fraud  in  law 
is  remediable  as  well  as  fraud  in  fact.  It  was  certainly  a 
fraud  on  appellant  for  Curby  and  the  Churches  to  collude,  as 
they  evidently  did,  to  consummate  a  sale  to  Curby  and  thus  to 
rob  appellant  of  the  yalue  of  his  bargain  under  his  contract. 
With  knowledge  of  the  obligation  to  appellant  under  such 
contract,  Curby  offered  the  Churches  an  advance  upon  the 
price  named  therein,  as  an  inducement  to  L.  F.  Church  to 
break  his  agreement  and  to  sell  to  him.  He  was  improperly 
held  guiltless  of  any  fraudulent  intent.  The  breaking  of  the 
contract  was  an  unlawful  act  rendering  all  who  concerted  to- 
gether to  that  end  liable  for  the  damages  caused  thereby  to 
appellant.  Martens  v.  ReUly,  109  Wis.  464,  84  N.  W.  840; 
WhUe  V.  White,  132  Wis.  121,  111  K  W.  1116;  Hull  v.  Do- 
heny,  161  Wis.  27,  152  N.  W.  417;  Ditberner  v.  Bess,  ante, 
p.  264,  157  N.  W.  817. 

Did  the  trial  court  err  in  holding  that  appellant  was  not 
entitled  to  specific  performance  of  the  L.  F.  Church  contract 
by  Curby?  From  what  has  been  said,  it  is  clear  that  Curby 
merely  took  the  place  of  the  Churches;  having  taken  title  to 
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the  land  with  knowledge  of  all  the  facts,  he  came  into  posses- 
sion of  no  greater  right  as  against  appellant  than  they  had. 
According  to  the  facts  found,  appellant  could  not  have  suc- 
cessfully maintained  specific  performance  against  them  be- 
cause the  one  who  signed  the  contract  to  sell  the  premises  only- 
owned  one  of  the  forties.  Whether  Ray  Church  became  a 
party  to  the  contract  was  not  found  and  no  specific  objection 
is  presented  in  the  argument  of  counsel  for  appellant  on  that 
score.  We  must  assume  that  the  trial  court  was  of  the  opin- 
ion he  did  not  become  such  party  so  that  specific  performance 
could  be  enforced  against  him.  There  is  testimony  tending 
to  prove  the  contrary  but  it  is  not  clear  and  satisfactory.  In 
any  event,  counsel  only  raise  the  question,  in  general,  as  to 
whether,  on  the  facts  found,  the  court  erred  in  not  granting 
specific  performance  as  against  Curby,  for  the  two  forties  of 
land.  On  that  it  is  considered  that  the  answer  must  be  in 
the  negative  because  there  is  no  finding  to  the  effect  that  ap- 
pellant's contract  was  binding  on  the  owners  of  both  forties. 
The  most  the  court  could  do  under  those  circumstances  was  to 
grant  appellant  judgment  for  such  damages  as  would,  as 
fully  as  practicable,  repair  the  wrong  done  him  by  the  failure 
to  convey  the  land  according  to  such  contract. 

What  has  been  said  results  in  the  conclusion  that  the  court 
erred  in  limiting  appellant's  compensatory  damages,  recover- 
able in  this  action,  to  the  money  he  paid  out  for  purchase 
money  of  the  land  and  interest  to  the  date  of  the  judgment, 
aggregating  $1,801.49,  and  in  making  that  the  personal  lia- 
bility of  L,  F.  Church  only,  and  the  costs  a  liability  of  him 
and  Ray  Church.  All  were  equally  liable,  under  the  circum- 
stances, and  the  entire  interest  which  appellant  had  in  the 
contract  according  to  its  terms,  so  far  as  the  same  could  be  as- 
certained from  the  evidence,  should  have  been  allowed  to  him. 
That  included  the  reasonable  value  of  the  land  to  him  over 
what  he  owed  thereon,  and  what  was  awarded  to  him.  What 
he  paid  out  for  work  on  the  land  was  included  in  such  value, 
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SO  the  same  need  not  be  dealt  with  in  the  several  features 
called  to  our  attention.  As  the  damages  must  be  determined 
as  of  the  time  of  the  breach  of  the  contract,  the  use  of  the  land 
thereafter  does  not  cut  any  figure.  Neither  does  the  use  of 
the  money  which  it  is  claimed  by  appellant  he  allowed  to  re- 
main idle  from  the  time  he  made  the  tender,  which  was  soon 
after  the  maturity  of  the  contract,  until  the  termination  of 
the  litigation. 

All  recoverable  matters  seem  to  have  been  included  in  the 
judgment  except  the  difference  between  what  the  land  stood 
appellant  at  the  time  of  the  breach  and  what  the  property  was 
then  reasonably  worth  to  him.  Ordinarily,  the  damages  re- 
coverable for  breach  of  a  land  contract  by  failure  to  convey, 
over  and  above  payments  made,  is  the  difference  between  the 
contract  price  aUd  the  market  value  at  the  time  of  the  breach, 
with  interest  to  the  date  of  the  judgipent.  Miienchow  v.  Rob- 
erts, 77  Wis.  520,  46  N.  W.  802;  Maxon  v.  Gates,  136  Wis. 
270, 116  N.  W.  7&8;  Arentsen  v.  Moreland,  122  Wis.  167,  99 
N.  W.  790;  BrinJc  v.  Mitchell  135  Wis.  416,  116  N.  W.  16. 

There  has  been  much  discussion  in  cases  on  this  subject, 
yet  there  is  no  conflict  but  what  full  compensatory  damages 
are  recoverable  where  the  vendor  refuses  to  convey  according 
to  his  promise  and  there  is  any  element  of  bad  faith  involved, 
or  he  did  not  have  the  title  when  he  contracted,  but  took  his 
chances  of  obtaining  it  In  Muenchow  v.  Roberts,  the  court 
held: 

'*The  plaintiff  is  entitled  to  recover,  if  at  all,  the  full  value 
of  his  bargain.  The  true  measure  of  such  value  is  the  value 
of  the  land  the  defendant  contracted  to  sell  to  him,  estimated 
at  the  time  the  contract  was  broken,  less  what  the  plaintiff 
agreed  to  pay  therefor.  This  is  the  general  rule  in  this  state 
in  an  action  by  a  purchaser  to  recover  damages  for  the  breach 
of  an  executory  contract  to  sell  either  real  or  personal  prop- 
erty, where  no  part  of  the  consideration  has  been  paid." 

It  would  be  varied  of  course  to  suit  the  situation  created  by 
partial  payment     The  court  recognized  that  there  might  be 
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exceptions  to  that  rule.     If  there  are  any,  this  case  is  not 
within  thenL 

The  above  rule  is  based  on  the  general  principle  of  liability 
for  breach  of  contract  that  the  limit  of  recovery  is  such  dam- 
ages as  may  be  reasonably  considered  to  have  been  in  contem- 
plation by  the  parties  at  the  time  of  making  the  contract  as 
the  probable  result  of  a  breach  of  it.  Where  the  breach  is  of 
a  tortious  character,  the  liability  extends  to  such  as  are  the 
natural  and  ordinary  consequence  of  the  act,  whether  they 
might  have  been  in  the  contemplation  aforesaid  or  not.  That 
is  elementary.  Here  there  was  such  tortious  element,  in  that 
the  three  persons  concerted  together  to  break  the  contract 

The  natural  and  ordinary  consequence  of  the  wrongful  con- 
duct of  defendants  was  to  prevent  appellant  from  consummat- 
ing his  deal  wi4:h  Curhy.  For  that  purpose  the  land  was 
worth  to  appellant,  at  the  time  of  the  breach,  $5,200.  That 
Curhy  would  have  taken  the  land  at  that  price  had  L.  F. 
Church  kept  his  contract,  is  clear  from  the  evidence.  When 
the  former  found  that  the  latter  was  willing  to  break  his  con- 
tract and  to  sell  to  him  direct,  he  induced  appellant  to  accept 
a  surrender  of  the  $5,200  contract  and,  straightway,  entered 
into  the  transaction  which  led  to  this  litigation,  and  divided 
the  profits  with  his  co-conspirators.  So  it  is  considered 
that  the  value  of  the  land  to  appellant  at  the  time  of  such 
transaction  was  $5,200. 

At  the  time  indicated  the  cost  of  the  land  to  appellant,  as 
we  have  computed  it,  taking  the  amount  due  on  the  contract 
with  the  payments  which  had  been  made,  making  up  the 
$1,555.87,  mentioned  in  the  findings,  with  interest  to  such 
time,  was  $4,276.02,  or  $923.98  less  than  he  would  have  ob- 
tained for  the  land  had  it  not  been  for  the  wrongful  conduct 
of  defendants.  Those  figures  may  not  be  exactly  right,  but 
they  are  as  nearly  so  as  can  be  ascertained  from  the  evidence 
with  reasonable  certainty.  That  sum  fairly  represents  the 
value  of  appellant's  bargain  under  his  contract,  which  he  lost 
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as  the  natural  consequence  of  the  breach  of  it.  Such  sum 
with  interest  thereon  down  to  the  date  of  the  judgment,  mak- 
ing in  all  $1,051.69,  should  have  been  awarded  appellant  in 
addition  to  the  $1,801.49,  making  in  all  $2,853.18. 

The  judgment  appealed  from  must  be  modified  so  as  to  be 
against  all  the  defendants  for  damages,  and  the  costs  as  here- 
tofore taxed,  and  so  such  damages  will  be  $923.98  for  plaint- 
iffs loss  of  his  bargain,  with  interest  thereon  from  the  date 
of  the  breach  of  contract  to  the  date  of  the  judgment,  in  addi- 
tion to  the  $1,555.87  for  money  paid  out,  and  $245.62  inter- 
est thereon,  making  the  aggregate  $2,853.18,  and  by  such 
other  changes  in  the  judgment  as  will  make  all  its  parts  har- 
monize with  the  change  of  $1,801.49  damages  to  the  larger 
amount,  and  so  the  judgment  for  such  damages  will  be  en- 
forceable by  execution  against  all  defendants  and  be  a  lien 
upon  one  forty  of  land  superior  to  the  $3,000  mortgage,  as 
originally  provided, — the  rights  of  all  parties  to  be  protected 
as  to  such  mortgage  and  otherwise  also  as  originally  provided. 
The  judgment  might  be  made  otherwise  enforceable,  but 
since  the  manner  indicated  will,  as  it  seems,  fully  remedy  the 
wrong  to  plaintiff,  it  is  thought  best  not  to  disturb  the  dispo- 
sition of  the  matter  by  the  trial  court  any  further  than  is 
necessary  to  accomplish  that  end.  Upon  the  case  reaching 
the  trial  court,  the  judgment  may  be  recast  and  re-entered,  as 
of  its  original  date,  so  as  to  harmonize,  in  terms,  with  this  de- 
cision. 

By  the  Court. — The  judgment  appealed  from  is  modified 
as  indicated  in  the  opinion  and  affirmed  as  modified,  plaintiff 
to  have  the  right  to  a  re-entry  of  it  in  the  court  below,  as  of 
its  original  date,  so  it  will  be  in  form,  as  so  modified.  Plaint- 
iff is  awarded  full  costs  in  this  court 
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Chukch,  Respondent,  vs.  Nash,  imp..  Appellant 

May  5— May  23, 1916. 

Reformation  of  instruments:  Mistake:  Omission  of  name  of  one  ven- 
dee in  land  contract:  Husband  and  wife:  Tenancy  by  entireties: 
Possession  of  land:  Constructive  notice  to  purchaser. 

1.  In  an  action  to  reform  a  land  contract  a  finding  that  it  was  the 

intention  of  the  parties  that  the  wife  of  the  vendee  named  there- 
in should  also  be  a  party  and  that  her  name  was  omitted  by  mis- 
take is  held  to  be  sustained  by  evidence  showing,  among  other 
things,  that  the  word  "parties"  was  used  throughout  the  contract 
in  referring  to  the  vendees;  that  following  the  husband's  name 
was  the  word  "and,"  with  a  blank  apparently  for  the  wife's 
name;  that  the  scrivener  indorsed  the  contract  as  given  to  both 
husband  and  wife;  and  that  she  signed  the  purchase-money  notes 
and  paid  some  of  them  after  her  husband's  death. 

2.  Where  both  husband  and  wife  are  the  purchasers  under  a  land 

contract  she  takes  the  whole  property  upon  his  death. 

3.  A  defendant  who  purchased  at  guardian's  sale  the  interest  of 

minor  children  in  land  while  plaintiff  was  in  possession  thereof, 
with  knowledge  that  plaintiff  had  bought  the  property  or  claimed 
an  Interest  therein  under  some  agreement  with  the  parents  of 
the  minors,  and  at  a  time  when  the  record  showed  no  title  in 
either  the  parents  or  the  minors,  was  chargeable  with  notice  of 
plaintifTs  rights  and  title. 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county:  Martin  L.  Lueck,  Judge.     Affirmed. 

This  action  was  brought  to  reform  a  written  contract  for 
the  purchase  of  land,  for  specific  performance  of  the  contract 
as  reformed,  to  remove  a  cloud  from  the  title,  and  for  general 
relief. 

On  the  5th  day  of  August,  1907,  one  Wm.  Cross  and  wife 
made  a  contract  to  sell  lot  11  and  the  south  half  of  lots  9  and 
10,  block  20,  in  the  village  of  Clear  Lake,  Wisconsin,  to  Fred 
Turretin  and  Marian  Turretin,  for  the  sum  of  $800,  $20  be- 
ing paid  down  and  seventy-eight  notes  of  $10  each  given  for 
the  balance,  signed  by  Marian  Turretin  and  Fred  Turretin, 
her  husband. 
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It  is  alleged  in  the  complaint  that  by  mutual  mistake  of 
the  parties  to  the  contract  in  drafting  the  same  the  name  of 
defendant  Marian  Turretin  was  omitted  as  one  of  the  vendees 
in  the  contract;  that  after  Fred  Turretin  had  paid  some  of 
said  notes  he  died,  and  after  his  death  his  widow,  Marian 
Turretin,  continued  in  possession  and  paid  some  of  said  notes, 
and  thereafter  and  on  March  5,  1912,  sold  and  assigned  the 
contract  to  the  plaintiff,  who  paid  the  balance  of  said  notes. 

The  defendant  McLennan  took  a  conveyance  of  the  fee 
from  Cross,  and  the  defendant  Nash  on  February  3,  1914, 
bought  at  guardian's  sale  the  interest  of  the  minor  children 
of  Fred  Turretin,  deceased.  The  defendant  Nash  put  in 
issue  the  allegations  of  the  complaint  and  the  case  was  tried 
on  the  issues  thus  raised. 

The  court  below  found  that  Wm.  Cross  was  the  owner  of 
the  real  estate  in  question,  and  that  he  and  his  wife  entered 
into  a  contract  to  sell  the  property  for  $800,  and  that  Fred 
Turretin  executed  and  delivered  to  said  Cross  seventy-eight 
notes  of  $10  each,  which  were  signed  by  defendant  Marian 
Turretin  and  Fred  Turretin ;  that  the  notes  and  contract  were 
part  of  the  same  contract  to  purchase,  and  that  it  was  the  in- 
tention of  the  parties  to  insert  the  name  of  said  defendant 
Marian  Turretin  in  the  contract  after  the  words  "Fred  Turre- 
tin and"  and  before  the  word  "parties,"  but  through  the 
omission  and  neglect  of  the  scrivener  who  drew  the  contract 
the  name  of  Marian  Turretin  was  omitted  therefrom  as  one  of 
the  vendees;  that  on  March  5,  1912,  the  defendant  Marian 
Turretin  assigned  the  contract  to  the  plaintiff,  and  at  that 
time  plaintiff  paid  her  for  said  assignment  $447.66  and  went 
into  possession  and  continued  in  possession  and  paid  the  re- 
mainder of  the  seventy-eight  notes  as  they  became  due,  being 
twenty-eight  in  all ;  that  Fred  Turretin  died  prior  to  March  5, 
1912,  and  paid  in  his  lifetime  forty-five  of  said  notes,  and 
Marian  Turretin  after  his  death  and  before  said  assignment 
paid  five  of  said  notes ;  that  Fred  Turretin  died  intestate  and 
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left  him  surviving  his  widow,  Marian  Turretin,  and  four 
children,  only  heirs  at  law ;  that  defendant  McLennan  became 
the  owner  of  the  fee  of  said  lots  May  8,  1913;  that  Febru- 
ary 3,  1914,  defendant  Marian  Turretin  as  special  guardian 
of  said  children  deeded  said  lots  to  defendant  Nash,  describ- 
ing the  interest  conveyed  as  an  equity  of  redemption  and  de- 
scribing said  infants  as  the  infant  heirs  of  Fred  Turretin,  de- 
ceased ;  that  defendant  Nash  had  knowledge  of  sufficient  facts 
to  put  him  on  inquiry,  and  that  said  inquiry,  if  prosecuted 
with  reasonable  diligence,  would  have  led  him  to  a  knowledge 
of  the  situation  as  it  actually  existed  between  the  plaintiff 
and  defendant  Marian  Turretin  and  the  true  nature  of  her 
rights  and  title  under  the  contract. 

The  court  concluded  that  the  defendant  Marian  Turretin 
was  on  March  5,  1912,  by  right  of  survivorship,  the  owner  of 
the  contract  in  question,  and  by  her  assignment  the  plaintiff 
became  the  owner  of  the  property,  subject  only  to  the  unpaid 
balance  on  the  contract,  and  upon  payment  of  said  balance 
plaintiff  became  entitled  to  a  deed  from  defendant  McLen- 
nan; and  that  the  deed  to  Nash  dated  February  3,  1914,  is  a 
cloud  upon  plaintiff's  title  which  he  is  entitled  to  have  re- 
moved. 

Judgment  was  entered  accordingly,  from  which  the  de- 
fendant Nash  appealed. 

For  the  appellant  there  was  a  brief  by  Kennedy  &  Yates, 
and  oral  argument  by  TT.  T.  Kennedy. 

For  the  respondent  there  was  a  brief  signed  by  (7.  C,  £ 
A.  E,  Coe,  and  oral  argument  by  Arthur  E.  Coe. 

Kerwin,  J.  The  controlling  question  in  this  case  is 
whether  Marian  Turretin  was  a  party  as  joint  vendee  with 
her  husband  in  the  contract  with  Cross  and  wife. 

It  is  true  that  the  evidence  is  meager  on  the  point,  but  the 
court  below  found  that  it  was  the  intention  of  the  parties  that 
Marian   Turretin  should  l^e,  a  party  to  the  contract,  but 
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through  omission  and  neglect  of  the  scrivener  who  drew  the 
contract  her  name  was  omitted.  We  think  the  evidence  is 
sufficient  to  support  the  finding.  The  making  of  the  contract 
and  notes  was  one  transaction,  and  while  Marian  Turretin  was 
not  present  when  the  contract  was  drawn  she  signed  the  notes 
given  for  the  purchase  money  and  paid  part  of  them  after  her 
husband's  deatk  She  also  sold  the  contract  to  the  plaintiff. 
This  evidence  tends  to  show  that  she  at  least  considered  that 
she  had  an  interest  in  the  contract  and  tends  to  prove  that 
she  understood  that  she  was  a  party  to  it.  Moreover,  the 
written  contract  itself  tends  to  show  that  it  was  the  intention 
of  the  parties  that  Marian  Turretin  was  a  party  to  the  con- 
tract The  contract  is  signed  only  by  the  vendors.  The 
plural,  "parties,"  is  used  throughout  the  contract  in  referring 
to  the  vendees.  After  description  of  property  in  the  con- 
tract it  proceeds:  "And  the  parties  of  the  first  part  hereby 
further  agree  that  they  will  on  demand  of  the  parties  of  the 
second  part  .  .  •"  And  in  the  first  part  of  the  contract, 
where  both  parties  to  the  contract  are  referred  to,  after  nam- 
ing the  parties  of  the  first  part  the  contract  continues :  "And 

Fred  Turretin  and   ,  parties  of  the 

second  part,"  a  blank  being  left  in  the  contract  apparently 
for  the  name  of  Marian  Turretin.  It  also  appears  that  the 
scrivener  who  wrote  the  contract  indorsed  thereon,  "Wm. 
Cross  and  wife  to  Fred  Turretin  and  wifa"  Marian  Turre- 
tin also  testified  that  she  supposed  the  assignment  conveyed 
good  title  to  plaintiff,  subject  only  to  the  unpaid  balance,  and 
that  if  she  paid  up  under  the  contract  she  would  get  a  deed. 
Upon  the  record  we  are  convinced  that  the  court  below  was 
justified  in  finding  that  the  contract  was  made  with  Fred  Tur- 
retin and  Marian  Turretin,  his  wife.  This  being  so,  upon 
the  death  of  Fred  Turretin  Marian  took  the  whole  property. 
Wallace  v.  St.  John,  119  Wis.  585,  97  K  W.  197;  Fiedler  v. 
Howard,  99  Wis.  388,  75  N.  W.  163. 

It  is  further  contended  that  defendant  Nash  did  not  have 
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notice  of  the  rights  of  plaintiff  in  the  property  or  that  plaint- 
iff claimed  the  whole  title  to  the  property.  Aside  from  the 
possession  of  plaintiff  there  is  considerable  evidence  that 
tends  to  show  that  Nash  ought  to  have  known  that  plaintiff 
claimed  an  interest  in  the  property.  Nash  admitted  that  he 
knew  plaintiff  had  bought  the  property  or  had  some  kind  of 
an  agreement  with  the  Turretins  that  he  was  claiming  under. 
But  the  possession  of  the  plaintiff  and  the  condition  of  the 
title  at  the  time  Nash  bought  was  suflficient  notice  to  put  him 
on  inquiry.  The  deed  to  Nash  was  made  February  3,  1914, 
and  the  contract  between  Cross  and  wife  and  Turretin  and 
wife  was  not  recorded  until  April  13,  1914,  so  the  title  as  it 
appeared  of  record  at  the  time  Nash  bought  was  not  in  the 
Turretins  or  either  of  them,  but  appeared  of  record  to  be  in 
Cross.  It  is  clear,  therefore,  that  Nash  was  chargeable  with 
notice  of  the  rights  and  title  of  plaintiff.  Pippin  v.  Rich- 
ards, 146  Wis.  69, 130  N.  W.  872. 

It  follows  that  the  findings  and  conclusions  of  the  court 
below  are  right,  and  the  judgment  must  therefore  be  aflSrmed. 

By  the  Court — The  judgment  is  affirmed. 


Kerwin,  Appellant,  vs.  Chippewa  Shoe  Manufacturing 
Company,  imp.,  Respondent 

May  5— May  23, 1916. 

Negligence:  Injury  from  nails  in  shoes:  Liability  of  manufacturer. 

A  manufacturer  of  shoes  who  fastened  the  soles  with  nails  in  such 
a  way  as  to  give  them  the  appearance  of  being  sewed  is  not  lia- 
ble to  one  who  was  induced  by  such  deception  to  purchase  the 
shoes  from  a  retailer  and  was  injured  by  nails  penetrating  his 
foot  and  causing  infection, — the  nailed  sole  not  being  inherently 
dangerous,  and  the  deceptive  or  negligent  manner  of  construct- 
ing the  shoe  not  rendering  it  so  imminently  dangerous  to  the 
life,  limb,  and  health  of  the  wearer  that  the  manufacturer  ought 
to  have  anticipated  that  it  naturally  and  probably  would  produce 
such  an  injury. 
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Appeal  from  an  order  of  the  circuit  court  for  Douglas 
county:  James  Wickham,  Judge.     Affirmed. 

This  is  an  action  brought  by  the  plaintiff  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sustained  by  reason  of 
the  wrongful  and  negligent  conduct  of  the  defendants. 

The  complaint  alleges  that  the  Chippewa  Shoe  Manufac- 
luring  Company  owned  and  operated  a  shoe  factory  in  the 
city  of  Chippewa  Falls ;  that  they  were  engaged  in  the  manu- 
facture and  sale  of  men's  shoes  to  retail  dealers ;  that  the  com- 
pany manufactured  a  shoe  known  as  "Original  Chippewa 
Shoes"  and  sold  some  of  these  shoes  to  the  defendant  Rovelsky, 
a  retailer ;  that  in  the  month  of  July,  1914,  the  plaintiff  called 
at  the  store  of  the  defendant  Rovelsky  for  the  purpose  of  buy- 
ing a  pair  of  shoes;  that  he  explained  to  Rovelsky  that  he 
wanted  shoes  that  had  the  soles  sewed  on  and  not  nailed ;  that 
Rovelsky  sold  him  a  pair  of  "Original  Chippewa  Shoes,"  rep- 
resenting that  the  soles  were  sewed  on;  that  shortly  after 
plaintiff  had  purchased  the  shoes  and  while  wearing  them  in 
the  usual  way  a  nail  or  nails  in  the  sole  of  the  left  shoe  pene- 
trated the  plaintiff's  left  foot,  from  which  infection  resulted, 
and  the  plaintiff  had  to  have  several  operations  to  save  his 
1^,  and  finally  had  to  have  some  of  the  bones  of  the  foot  re* 
moved;  that  these  shoes,  in  truth  and  in  fact,  had  nails  in 
the  soles  to  fasten  them ;  that  this  fact  was  known  to  the  de- 
fendant shoe  company  at  the  times  it  made  and  sold  the  shoes 
to  Rovelsky  and  at  the  time  plaintiff  bought  them ;  that  the 
defendant  shoe  company  knew  such  nails  were  dangerous  to 
the  life,  limb,  and  the  health  of  any  person  wearing  them; 
that  the  company  so  constructed  the  shoes  as  to  give  them  the 
appearance  of  being  sewed  and  that  this  was  intended  to  and 
did  deceive  the  public  and  the  plaintiff,  which  deception  in- 
duced the  plaintiff  to  buy  and  wear  the  shoes  and  to  cause 
him  the  injuries  complained  of.  It  is  further  alleged  that 
the  defendant  shoe  company  in  the  exercise  of  reasonable  care 
would  have  known  that  the  n^ligent  and  improper  placing 
and  locating  of  the  nails  would  cause  injuries  such  as  the 
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plaintiff  received;  that  plaintiff  was  in  the  exercise  of  ordi- 
nary care  in  the  purchase  and  use  of  the  shoes,  and  that  he 
did  not  and  in  the  exercise  of  ordinary  care  could  not  know  of 
the  existence  of  the  nails  or  of  the  danger  therefrom  until 
after  his  foot  had  been  penetrated  and  the  resulting  infection 
had  been  occasioned. 

The  defendant  the  Chippewa  Shoe  Manufacturing  Com- 
pany demurred  to  the  complaint  on  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  defendant  J.  Rovelsky  did  not  demur,  but  an- 
swered the  complaint,  so  the  question  of  his  liability  is  not 
here  involved.  The  circuit  court  sustained  the  demurrer  of 
the  defendant  the  Chippewa  Shoe  Manufacturing  Company, 
and  it  is  from  the  order  sustaining  the  demurrer  that  this  ap- 
peal is  taken. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
W.  P.  Crawford.  He  cited  Hashrouch  v.  Arrrumr  &  Co.  139 
Wis.  357,  121  N.  W.  157;  Haley  v.  Swift  &  Co.  152  Wis. 
570, 140  N.  W.  293 ;  Statler  v.  Geo.  A.  Ray  M.  Co.  195  N.  Y. 
478,  88  N.  E.  1063;  MacPherson  v.  Buich  M.  Co.  1^3  App. 
Div.  474, 138  N.  Y.  Supp.  224 ;  Olds  M.  Works  v.  Shaffer,  145 
Ky.  616,  637, 140  S.  W.  104:7 ;  Johnson  v.  Cadillac  M.  C.  Co. 
194  Fed.  497;  Cadillac  M.  C.  Co.  v.  Johnson,  221  Fed.  801; 
Oerkin  v.  Brown  &  Sehler  Co.  177  Mich.  45,  143  N.  W.  48 ; 
Pullman  Co.  v.  Ward,  143  Ky.  727,  137  S.  W.  233;  Mazetti 
V.  Armour  &  Co.  75  Wash.  622,  135  Pac  633 ;  Ketterer  v. 
Armour  &  Co.  200  Fed.  322 ;  Roberts  v.  Anheuser  Busch  B. 
Asso.  211  Mass.  449,  98  N.  E.  95;  Wilson  v.  J.  O.  &  B.  S. 
Ferguson  Co.  214  Mass.  265,  101  N.  E.  381;  Peterson  v. 
Standard  Oil  Co.  55  Oreg.  511,  106  Pac.  337;  Cunningham 
V.  C.  R.  Pease  H.  F.  Co.  74  N.  H.  435,  69  Atl.  120,  20  L.  R. 
A.  N.  8.  236;  Marsh  v.  Usk  H.  Co.  73  Wash.  543,  132  Pac 
241. 

For  the  respondent  there  was  a  brief  by  Murphy  &  Browne, 
attorneys,  and  T.  J.  Connor,  of  counsel,  and  oral  argument  by 
J.  Howard  Browne. 
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SiEBECKBR,  J.     The  plaintiff  daims  that  the  defendant 
shoe  company  is  liable  to  him  under  the  rule  which  holds  a 
manufacturer  or  dealer  in  articles  liable  to  persons  other  than 
the  immediate  purchaser  for  injuries  caused  by  the  wrongful 
and  negligent  conduct  of  the  manufacturer  or  dealer.     The 
general  rule  of  liability  of  a  manufacturer  or  seller  of  an  ar- 
ticle to  persons  other  than  his  immediate  purchaser  was  con- 
sidered and  applied  in  Hasbrouch  v.  Armour  &  Co.  139  Wis. 
357,  121  N.  W.  157.     It  was  there  held  that,  as  a  general 
rule,  a  manufacturer  or  dealer  of  an  article  is  not  liable  to 
persons  other  than  the  inunediate  purchasers  of  such  articles, 
for  want  of  any  contractual  relationship  and  privity  between 
the  manufacturer  and  the  persons  buying  from  the  manufac- 
turer's immediate  purchaser.     The  court  also  recognized  the 
well  established  exceptions  to  this  rule  under  which  it  has 
been  held  that  the  law  imposes  a  duty  on  a  manufacturer  or 
seller  of  an  imminently  dangerous  article,  in  favor  of  the 
user  or  consumer  of  such  article,  to  exercise  care  for  their 
protection  commensurate  with  the  peril  and  dangers  involved. 
Under  the  following  exceptional  facts  and  circumstances  a 
manufacturer  or  dealer  was  considered  to  be  liable  to  third 
persons  if  such  article  causes  an  injury  which  was  reasonably 
to  be  anticipated : 

(1)  "A  manufacturer  or  dealer  who  puts  out,  sells,  or  de- 
livers, without  notice  to  others  of  its  dangerous  qualities,  an 
article  which  invites  «  certain  use,  and  which  article  is  not  in- 
herently dangerous,  ^ but  which  by  reason  of  negligent  con- 
struction he  knows  to  be  imminently  dangerous  to  life  and 
limb,  or  is  manifestly  dangerous  when  used  as  it  is  intended 
to  be  used." 

(2)  "A  manufacturer  or  dealer  who  puts  out  and  sells  ar- 
ticles inherently  dangerous,  without  notice  of  their  dangerous 
nature,  or  with  a  misleading  notice,  or  negligently  in  any 
other  way." 

(3)  "A  manufacturer  or  dealer  who  makes  and  sells  an 
article  intended  to  preserve  or  affect  human  life  is  liable  to 
third  persons  sustaining  injury  caused  by  his  negligence  in 
preparing,  compounding,  labeling,  or  directing  the  use  of  the 
article." 
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It  is  clear  from  the  facts  alleged  in  the  complaint  that  the 
last  foregoing  (3)  class  of  cases  does  not  embrace  this  case. 
It  remains  to  be  ascertained  whether  the  facts  alleged  consti- 
tute a  cause  of  action  which  is  embraced  in  either  of  the  other 
two  classes  above  specified.     It  is  obvious  from  the  allegations 
of  the  complaint  that  the  presence  of  a  nail  in  the  sole  of  the 
shoe  plaintiff  wore  is  the  danger  complained  of  in  this  case  as 
the  proximate  cause  of  his  injury.     The  allegations  of  the 
complaint  must  be  interpreted  in  view  of  this  fact     The  alle- 
gations to  the  effect  that  plaintiff  desired  and  could  only  wear 
shoes  having  sewed  soles  and  that  the  defendant  Rovelsky 
warranted  the  shoes  to  be  such  shoes  cannot  affect  the  respon- 
sibility of  the  manufacturer.     Much  stress  is  placed  in  argu- 
ment on  the  allegation  that  the  defendant  knew,  or  in  the  ex- 
ercise of  reasonable  care  should  have  known,  that  nails  were 
used  in  soling  the  shoes  and  that  such  nails  were  imminently 
dangerous  to  the  life,  limb,  and  health  of  the  wearer,  in  that 
such  nails  would,  without  the  knowledge  of  the  wearer,  "pen- 
etrate through  the  skin  into  the  flesh  of  the  foot,  causing  and 
resulting  in  infection,  blood-poisoning,  and  the  consequences 
thereof."     We  must  interpret  these  allegations  in  their  ordi- 
nary significance  in  the  light  of  common  knowledge.     It  is 
obvious  that  a  nail  used  to  fasten  a  shoe  sole  is  not  of  an  in- 
herently dangerous  nature.     To  say  otherwise  would  be  a 
contradiction  of  the  universal  experience  of  mankind  in  wear- 
ing "nail-soled  shoes."     Can  it  then  be  said  that  a  nail  used 
to  fasten  on  a  shoe  sole,  in  a  deceptive  or  negligent  manner  in 
the  construction  of  the  shoe,  rendered  the  shoe  so  imminently 
dangerous  to  the  life,  limb,  and  health  of  the  wearer  that  the 
defendants  ought  to  have  anticipated  that  it  naturally  and 
probably  would  produce  such  an  injury?     The  facts  alleged 
do  not  present  a  case  of  such  an  inherent  danger  in  the  ma- 
terial used  or  the  manner  of  manufacturing  the  shoe.     Nor 
do  the  facts  stated  show  that  the  alleged  negligent  manner  of 
constructing  the  shoe  made  it  an  imminently  dangerous  ar- 
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tide  in  the  light  of  the  nature  of  the  defect  and  the  uses  and 
purposes  for  which  it  was  designed. 

Under  these  facts  and  circumstances  of  the  case  it  must  be 
held  that  the  complaint  fails  to  state  a  cause  of  action  against 
the  defendant  Chippewa  Shoe  Manufacturing  Company,  and 
the  court  properly  sustained  the  demurrer  to  the  complaint. 

By  the  Court. — The  order  appealed  from  is  affirmed. 

Keewin,  J.,  took  no  part 


Chbistman,  Respondent,  vs.  Citeistman,  Executor,  and  oth- 
ers. Appellants. 

May  ^—May  2S,  1916. 

Life  insurance:  Married   woman  as   bene/lciary:   Vested   interest: 
Change  of  beneficiary,  how  made:  Divorced  wife, 

1.  Under  sec.  2347,  Stats.  1915,  a  married  woman  who  is  made  the 

beneficiary  in  a  life  insurance  policy  takes  a  vested  interest 
therein  subject  to  be  divested  in  the  manner  reserved  in  the 
policy  contract  and  not  otherwise. 

2.  Thus,  where  the  right  reserved  in  the  policy  to  change  the  bene- 

ficiary could  be  exercised  only  by  giving  written  notice  to  the 
company  during  the  continuance  of  the  policy,  the  insured  could 
not  without  having  given  such  notice  dispose  of  the  policy  by 
will. 

3.  The  vested  right  acquired  by  a  wife  when  she  is  made  the  bene- 

ficiary in  a  life  insurance  policy  is  not  divested  by  a  subsequent 
divorce  from  the  insured. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  Geoege  Geimm,  Circuit  Judge.     Affirmed. 

Action  to  determine  who  is  entitled  to  the  proceeds  of  an 
insurance  policy  of  $2,000  on  the  life  of  Farmer  W.  Christ- 
man,  deceased.  On  or  about  December  28,  1901,  the  de- 
ceased insured  his  life  in  the  New  York  Life  Insurance  Com- 
VoL.163  — 28 


Digitized  by 


Google 


434         SUPREME  COURT  OF  WISCONSIN.      [May 
Christman  v.  Christman,  163  Wis.  433. 

pany,  making  the  policy  payable  to  Emily  M.  Christman^  his 
wife.     The  policy  contained  the  following  clause: 

"The  insured,  having  reserved  the  right,  may  change  the 
beneficiary  or  beneficiaries  at  any  time  during  the  continu- 
ance of  this  policy  by  written  notice  to  the  company,  at  the 
home  office,  provided  this  policy  is  not  then  assigned." 

No  change  of  beneficiary  was  ever  made  on  the  policy.  On 
or  about  the  25th  of  January,  1913,  Emily  M.  Christmxin  in- 
stituted divorce  proceedings  against  her  husband  and  was 
granted  a  decree  on  March  12,  1913.  Farmer  W.  Christman 
died  on  the  14th  of  November,  1913,  leaving  a  will,  dated  the 
same  day,  in  which  he  bequeathed  the  proceeds  of  the  policy 
to  Harmon  A.  Christman,  Vivian  Sweet,  Blanche  Sweet,  and 
Harrison  E.  Christm^an.  The  will  was  admitted  to  probate 
December  6,  1913,  and  Harrison  E.  Christman  qualified  as 
executor  thereof.  Proofs  of  the  death  of  Farmer  W.  Christ- 
man  were  approved  by  the  New  York  Life  Insurance  Com- 
pany on  April  11,  1914,  and  the  company  was  then  notified 
by  Harrison  E.  Christman,  as  executor,  and  by  his  attorney 
not  to  pay  the  proceeds  of  the  policy  to  the  plaintiff,  Emily 
M.  Christman,  After  the  commencement  of  this  action  the 
New  York  Life  Insurance  Company  paid  the  amount  of  the 
policy  into  court  and  was  discharged  from  liability  thereon. 
Upon  these  facts  the  court  entered  judgment  in  favor  of 
plaintiff,  and  the  defendants  appealed. 

Charles  E.  Pierce,  for  the  appellants. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Thos.  S.  Nolan, 

ViNJE,  J.  Under  the  provisions  of  sec  2347,  StatB.  1915, 
and  the  construction  given  it  on  the  rehearing  in  Nat.  L.  Ins. 
Co.  V.  Brautigam,  ante,  p.  270,  157  N.  W.  782,  when  the  in- 
sured made  his  wife  the  beneficiary  she  took  a  vested  interest 
in  the  policy,  subject  to  be  divested  in  the  manner  reserved 
in  the  policy  contract  and  not  otherwisa     The  only  method 
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of  change  reserved  was  by  written  notice  to  the  company  dur- 
ing the  continuance  of  the  policy.  No  such  notice  was  ever 
given  the  company.  On  the  other  hand,  the  insured  sought 
to  dispose  of  the  policy  by  will,  which,  were  it  not  for  the 
vested  interest  his  wife  had  in  the  policy  by  virtue  of  the  stat- 
ute, he  might  have  done.  Clarh  v.  Durand,  12  Wis.  223 ; 
Rawson  v.  Milwaukee  Mtit.  L.  Ins.  Co.  115  Wis.  641,  92  N. 
W.  378;  OpUz  v.  Karel,  118  Wis.  527,  95  N.  W.  948;  Meg- 
gett  V.  NoHhwestem  Mut.  L.  Ins.  Co.  138  Wis.  636,  120  N. 
W.  392;  Armstrong  v.  Blanchard,  150  Wis.  31,  136  N.  W. 
145. 

But  since  the  statute  divested  the  insured  of  all  rights  in 
the  policy  except  those  specifically  reserved,  he  was  limited 
to  the  terms  of  such  reservation  in  making  an  effectual  dis- 
position of  it.  Not  having  exercised  the  power  reserved,  he 
could  not  dispose  of  the  policy  in  any  other  manner.  In  the 
Brautigam  Case  the  change  of  beneficiary  was  made  pursuant 
to  the  reservation  and  was  therefore  sustained  as  a  valid  ex- 
ercise of  the  power  reserved. 

Since  the  wife  took  a  vested  interest  in  the  policy  at  the 
time  she  was  made  a  beneficiary,  which  interest  could  be  di- 
vested only  in  the  manner  reserved  in  the  policy  contract,  it 
becomes  unnecessary  to  determine  whether  or  not  she  sus- 
tained the  status  of  wife  for  one  year  after  the  decree  of  di- 
vorce was  granted.  Conceding  that  she  did  not  sustain  such 
status,  the  policy  would  still  belong  to  her  because  her  inter- 
est therein  had  not  been  effectually  divested. 

By  the  Court. — Judgment  aflBrmed. 


Digitized  by 


Google        — 


436         SUPREME  COURT  OF  WISCONSIN.      [May 
Cronln  v.  Janesville  T.  Co.  163  Wis.  436. 

Cbonin,  Appellant,  vs.  Janesville  Traction  Company  and 
another,  Respondents. 

May  5— May  2S,  1916. 

Deeds:  Boundary  of  land  conveyed:  Highways:  Dedication:  Width: 
Old  fences:  Street  railways:  Occupation  of  land  by  consent:  Con- 
demnation: Mistake  in  remedy:  Amendment  of  proceeding. 

1.  A  deed  describing  the  land  conveyed  as  bounded  on  one  side  by  a 

certain  road  gave  the  vendee  title  to  the  center  of  the  highway, 
there  being  no  words  in  the  deed  expressly  or  necessarily  limit- 
ing the  boundary  to  the  side  of  the  highway. 

2.  A  highway  by  parol  dedication  and  user  being  limited  by  the  ex- 

tent of  such  user,  a  fence  which  has  stood  in  its  present  location 
and  marked  the  east  line  of  such  a  highway  for  upwards  of  fifty 
years  establishes  the  line  of  such  highway  at  the  place  in  ques- 
tion. 

3.  Land  on  the  west  side  of  a  highway  by  user  was  platted  by  the 

owners,  and  on  the  plat  the  highway  was  represented  as  being 
four  rods  wide,  with  its  center  line  on  their  eastern  boundary. 
East  of  such  center  line,  however,  within  the  limits  of  the  high- 
way so  represented,  an  old  fence  marked  the  east  line  of  the 
highway  by  user,  and  the  land  east  thereof  was  occupied  up  to 
such  fence.  Afterwards  the  owners  who  made  said  plat  bought 
the  land  east  of  the  highway,  but  the  fence  remained  and  the  oc- 
cupancy up  to  it  continued.  Later  said  owners  conveyed  the 
last  mentioned  land  to  plaintiff,  describing  it  as  bounded  on  the 
west  by  the  highway — not  by  the  highway  according  to  the  plat 
Held,  that  the  old  fence  continued  to  mark  the  east  line  of  the 
highway,  there  never  having  been  any  effective  dedication  of  any 
land  east  of  it. 

4.  Where  the  owner  of  land,  by  express  or  tacit  consent,  has  allowed 

a  railway  company  to  occupy  his  land  for  railway  purposes,  he 
cannot  bring  an  action  for  trespass,  but  must  proceed  under  the 
condemnation  statute  to  have  his  compensation  and  damages  as- 


5.  Where,  in  an  action  to  enjoin  street  and  interurban  railway  com- 
panies from  occupying  a  part  of  plaintiff's  land  adjoining  the 
highway  with  their  railway  embankment,  it  appeared  that 
plaintiff  had  consented  to  such  occupancy  by  permitting  the  em- 
bankment to  exist  without  objection  for  nearly  three  years,  so 
that  his  only  remedy  was  by  condemnation  proceedings  under 
sec.  1852,  Stats.  1913,  the  court  should,  under  sec.  2836b,  State. 
1915  (Laws  1915,  ch.  219,  sec.  2),  have  made  an  order  granting 
leave  to  plaintiff  to  file  a  petition  for  condemnation  against  the 
defendant  company  which  built  and  owns  the  embankment. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  George  Grimm,  Circuit  Judge.  Affirmed  as  to  one 
respondent;  reversed  as  to  the  other. 

Action  in  equity  to  enjoin  the  defendants  from  occupying 
a  part  of  plaintiff's  real  estate  with  their  railway  embank- 
ment The  plaintiff  owns  a  parcel  of  land  of  about  twenty- 
four  acres  in  the  city  of  Janesville,  lying  east  of  the  Beloit 
and  Janesville  road  (now  called  Beloit  avenue)  and  north  of 
Eastern  avenue.  Its  location  will  more  readily  be  understood 
by  reference  to  the  plat  here  inserted : 


F/m/ntiff'f      ^^'•^ 
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The  defendant  traction  company,  a  domestic  corporation, 
constructed  its  street  railway  upon  said  Beloit  avenue  a  num- 
ber of  years  ago  under  a  franchise  from  the  city.  The  other 
defendant,  the  RocJcford  &  Interurban  Railway  Company,  is 
an  Illinois  corporation  which  operates  interurban  cars  over 
the  same  tracks,  also  having  a  franchise  from  the  city  so  to  do. 
The  plaintiff  has  duly  released  all  damages  resulting  from 
the  operation  of  interurban  cars  on  the  street.  About  the 
year  1912  the  street  railway  tracks  were  moved  further  east 
than  they  had  previously  existed,  especially  at  and  about  the 
corner  southwest  of  Spring  Brook  bridge.  In  their  new  loca- 
tion the  east  rail  of  the  track  for  a  number  of  rods  comes 
within  a  few  feet  of  the  fence  (marked  on  the  plat  "old 
fence")  and  the  embankment  sustaining  the  track  completely 
-covers  the  fence  and  extends  several  feet  eastward,  filling  up 
a  ditch  east  of  the  fence.  This  is  the  supposed  encroachment 
of  which  the  plaintiff  complains.  He  claims  that  the  fence 
is  the  true  line,  while  the  defendants  claim  that  the  road  is 
four  rods  in  width  and  that  the  true  line  is  a  considerable  dis- 
tance east  of  the  fence  along  the  broken  line  indicated  in  the 
plat. 

The  court  found  in  accordance  with  the  defendants'  con- 
tention and  dismissed  the  complaint,  and  the  plaintiff  ap- 
peals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Edward  H.  Ryan,  and  for  the  respondents  on  that  of  Thos.  S. 
Nolan. 

WiNSLOW,  C.  J.  It  is  quite  clear  that  the  trial  court  was 
wrong  as  to  the  location  of  the  east  line  of  the  highway  at  the 
place  in  question.  There  was  no  dispute  as  to  the  facts. 
The  Janesville  and  Beloit  road  has  existed  for  more  than 
sixty  years.  There  is  no  proof  as  to  how  or  by  whom  it  was 
first  laid  out,  but  it  has  been  traveled  longer  than  the  time 
named.  For  upwards  of  fifty  years,  according  to  the  uncon- 
tradicted evidence,  the  so-called  "old  fence"  has  stood  in  its 
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present  location  and  marked  the  east  line  of  the  road  as  used. 
The  plaintiff  acquired  title  to  the  premises  marked  "plaint- 
iffs land"  on  the  plat  in  August,  1895,  and  has  occupied 
them  ever  since,  claiming  that  the  fence  was  the  line  of  the 
highway,  just  as  his  predecessors  in  title  did  for  thirty  years 
previously.  The  plaintiff's  deed  described  the  land  as 
bounded  on  the  west  by  the  Janesville  and  Beloit  road.  This, 
of  course,  gave  him  title  to  the  center  of  the  highway,  there 
being  no  words  in  the  deed  expressly  or  necessarily  limiting 
the  boundary  to  the  side  of  the  highway.  Oove  v.  White,  20 
Wis.  425. 

So  far  as  the  east  half  of  this  highway  is  concerned  it  is 
only  a  highway  by  parol  dedication  and  user  and  is  limited 
by  the  extent  of  such  user,  which,  at  the  place  in  question, 
ended  at  the  fence. 

The  situation  is  different  as  to  the  west  half  of  the  highway. 
The  property  on  the  west  side  of  the  highway  was  owned  by 
George  L.  and  Sarah  Carrington,  who  in  May,  1891,  platted 
it  and  recorded  the  plat  under  the  name  of  Willow  Grange  ad- 
dition. Upon  this  plat  Beloit  avenue  was  represented  as  a 
four-rod  highway  with  boundaries  coinciding  with  the  broken 
lines  on  the  plat  This,  of  course,  was  a  complete  dedication 
of  the  west  half  of  the  four-rod  strip,  but  as  to  the  east  half 
it  had  no  effect.  True,  the  evidence  further  shows  that  the 
Carringtons  bought  the  Cronin  tract  in  July,  1892,  held  it 
imtil  August  21,  1895,  when  they  sold  it  to  the  plaintiff. 
The  fence,  however,  remained,  as  well  as  the  adverse  occupa- 
tion up  to  the  fence,  and  when  the  Carringtons  deeded  to  the 
plaintiff  they  bounded  the  land  on  the  west  by  the  highway. 
Had  their  deed  to  Cronin  described  the  west  boundary  as  the 
highway  "according  to  the  plat  of  Willow  Grange  addition," 
there  would  be  strong  ground  for  claiming  that  the  plaintiff 
would  be  bound  to  recognize  the  highway  as  four  rods  in 
width  according  to  the  plat,  but  the  boundary  was  fixed  at  the 
Janesville  and  Beloit  road,  the  east  line  of  which  had  been  es- 
tablished, as  we  have  seen,  for  many  years. 
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So  the  court  should  have  found  that  the  fence  line  was  the 
east  line  of  the  highway  at  this  point. 

It  does  not  follow,  however,  that  judgment  for  the  plaintiff 
should  have  been  rendered.  Street  railway  companies  now 
have  the  right  of  eminent  domain.  Sees.  1863a,  18636,  Stats. 
1913.  Within  certain  limitations  (immaterial  here)  their 
powers  and  duties  are  the  same  in  this  respect  as  the  powers 
and  duties  of  commercial  railroads.  In  re  Plowright,  140 
Wis.  512,  122  N.  W.  1043. 

It  was  long  ago  held  by  this  court  that  when  the  owner  of 
land,  by  express  or  tacit  consent,  has  allowed  a  railway  com- 
pany to  occupy  his  land  for  railway  purposes,  he  cannot  bring 
an  action  for  trespass,  but  must  proceed  under  the  condemna- 
tion statute  to  have  his  compensation  and  damages  assessed. 
Hardin  v.  0.  &  N.  W.  R.  Co.  61  Wis.  515,  21  N.  W.  623. 
This  holding  has  been  followed  ever  since.  McCord  v.  East- 
ern R.  Co.  136  Wis.  254, 116  N.  W.  84:5  ;Pahst  B.  Co.  v.  Mil- 
waukee, 157  Wis.  158,  147  N.  W.  46. 

In  the  present  case  it  appears  that  the  embankment  was 
placed  on  the  plaintiff's  land  substantially  as  it  now  exists, 
nearly  three  years  before  the  commencement  of  this  action, 
and  there  is  no  evidence  showing  any  protest  or  objection 
thereto  by  the  plaintiff.  This  must  be  held  conclusive  evi- 
dence of  consent.  The  plaintiff's  remedy,  therefore,  was  by 
<;ommencing  condemnation  proceedings  himself  under  the 
provisions  of  sec.  1852,  Stats.  1913. 

It  is  not  necessary,  however,  that  the  plaintiff's  action  be 
dismissed.  Under  sec.  2836&,  Stats.  1915  (Laws  1915, 
ch.  219,  sec.  2),  the  trial  court  is  required,  in  case  of  mistaken 
remedy  like  the  present,  to  make  an  order  granting  leave  to 
the  plaintiff  to  amend  his  action  or  proceeding  within  a  rea- 
sonable time,  costs  being  in  the  discretion  of  the  court,  and  to 
prosecute  the  amended  action  or  proceeding  in  that  court  or 
in  the  proper  court  having  jurisdiction,  as  the  case  may  be. 
Only  in  case  of  neglect  or  refusal  to  so  amend  should  the  ac- 
tion be  dismissed. 
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In  the  present  ease  the  court  should  have  found  as  a  fact 
that  the  fence  marked  the  east  line  of  the  highway  and  that 
the  plaintiff  have  leave  to  file  (within  a  time  to  be  fixed  by 
the  court)  a  petition  for  condemnation  against  the  Janesville 
Traction  Company  (the  corporation  which  owns  and  built  the 
railroad  and  embankment  in  question).  It  does  not  appear 
that  the  Interurhan  Company  is  a  necessary  or  proper  party 
to  the  condemnation  proceedings  and  as  to  it  the  action  was 
properly  dismissed. 

By  the  Court — Judgment  of  dismissal  and  costs  affirmed 
as  to  the  Rockford  &  Interurhan  Railway  Company  and  re- 
versed as  to  the  Janesville  Traction  Company,  and  action  re- 
manded for  further  proceedings  in  accordance  with  the  opin- 
ion. But  one  bill  of  costs  to  be  taxed  in  this  court,  namely, 
in  favor  of  the  appellant  and  against  the  last  named  respond- 
ent 


Village  of  Kiel,  Appellant,  vs.  Industrial  Commission 
OF  Wisconsin  and  another.  Respondents. 

May  5— May  2S,  1916. 

Workmen^s  compensation:  Who  are  ''employees :"  "Policemen:''  Vil- 
lage marshal:  Enforcing  state  law. 

The  night  marshal  of  a  village,  having  the  powers  and  duties  of  a 
village  peace  officer,  is  a  "policeman'*  and  therefore  an  "em- 
ployee" of  the  village  within  the  meaning  of  sec.  2394 — 7,  Stats. ; 
and  the  village  is  liable  to  make  compensation  for  an  injury  ac- 
cidentally sustained  by  him  in  performing  a  duty  incident  to  his 
office,  whether  in  the  enforcement  of  a  village  ordinance  or  of  a 
state  law. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  set  aside  an  award  of  the  Industrial  Commission. 

Mary  Hanske  is  the  widow  of  Edmond  Hanske,  deceased. 
He  was  fatally  injured  while  performing  duties  of  night  mar- 
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shal  of  plaintiff.  That  occurred  August  23,  1914,  by  reason 
of  deceased  attempting  to  prevent  one,  Lettenberger,  from  vio- 
lating the  speed  laws  of  the  state  in  plaintiff's  streets,  and  to 
arrest  him  for  such  violation.  The  marshal  and  policemen 
were  empowered  by  ordinance,  among  other  things,  to  pre- 
serve the  peace  and  good  order  in  the  village,  and  to  arrest 
and  remove  from  the  streets  all  persons  in  any  way  found 
guilty  of  disorderly  conduct.  The  village  had  no  police  force 
other  than  the  marshal.  He  was  selected  by  the  village  board 
to  perform  the  duties  of  a  policeman  at  night,  under  the  name 
of  night  marshal,  and  to  act  as  janitor  of  the  city  hall.  The 
village  board,  pursuant  to  its  authority  to  have  a  marshal  and 
policemen,  selected  the  deceased  to  do  police  duty,  giving  him 
the  title  of  night  marshal,  and  adding  that  of  janitor  because 
he  was  required  to  act  as  such.  Contemplating  such  a  selec- 
tion, the  board  invited  bids  to  perform  the  duties  of  the  double 
place.  The  deceased  responded,  his  bid  was  accepted,  and  he 
was  selected  by  ballot.  He  filed  an  official  bond  and  consti- 
tutional oath.  He  was  performing  the  duties  of  his  place 
when  injured.  After  his  decease,  his  widow  duly  made  a 
claim  against  the  village  under  the  Workmen's  Compensation 
Act  for  her  loss.  The  Commission  allowed  her  $2,640,  be- 
sides bills  for  medical  attendance  and  nurse  hire,  upon  the 
ground  that  when  Hanske  was  injured,  he  and  the  village 
were  subject  to  the  provisions  of  the  Workmen's  Compensa- 
tion Law  and  the  injury  happened  while  he  was  performing 
service  growing  out  of  and  incidental  to  his  employment 
The  circuit  court  confirmed  the  award  and  rendered  judg- 
ment accordingly. 

For  the  appellant  there  was  a  brief  by  Nash  <&  Nash,  and 
oral  argument  by  E.  G.  Nash. 

For  the  respondent  Industrial  Com^mission  of  Wisconsin 
there  was  a  brief  signed  by  the  Attorney  General  and  Win  field 
W.  Gilman,  assistant  attorney  general,  which  brief  was  con- 
curred in  by  Byron  H.  Stebbins,  guardian  ad  litem  for  the  re- 
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spondent  Hanske;  and  the  cause  was  argued  orally  by  Mr.  OH- 
man  and  Mr.  Stehhins. 
A  brief  was  also  filed  by  Michael  Levin,  as  amicus  curiw. 

Mabshaix,  J.  Counsel  for  appellant  concede,  as  the  fact 
is,  that  if  the  deceased  was  a  policeman,  within  the  meaning 
of  the  Workmen's  Compensation  Law,  and  appellant  is  liable 
if  he  was  injured,  while  engaged,  as  such,  in  endeavoring  to 
enforce  a  state  law  from  which  the  village  derived  no  special 
benefit  in  its  corporate  capacity,  the  judgment  is  right  and 
should  be  afltened.  Therefore,  counsel  at  the  outset  in  their 
brief,  say  the  only  question  it  is  desired  to  raise  is  whether  a 
village  marshal  is  a  policeman  within  the  meaning  of  such 
law,  suggesting  that  such  question  really  covers  the  two  mat- 
ters. 

Counsels  suggestion  as  to  the  scope  of  the  single  question 
is  supported  by  We^t  Salem  v.  Industrial  Comm.  162  Wis. 
57,  155  N.  W.  929,  where  this  court  held  that  if  a  policeman 
is  injured  in  performing  a  duty  incident  to  his  office,  whether 
it  is  that  of  enforcing  a  municipal  ordinance  or  of  enforcing 
a  penal  law  of  the  state,  he  is  such  official  under  sec.  2394 — 7, 
Stats.,  which  provides  that  policemen  shall  be  deemed  em- 
ployees within  the  meaning  of  sub.  (1)  of  such  section.  The 
one  whose  injury  was  the  subject  of  that  action  was  engaged, 
when  injured,  in  the  enforcement  of  a  state  law,  and  the  point 
was  made  that  there  could  be  no  recovery ;  but  the  court  de- 
cided otherwise.  The  infirmity  in  the  contention  to  the  con- 
trary is  obvious.  A  policeman  is  deemed  to  be  an  employee, 
as  we  have  seen,  and  sec.  2394 — 3  provides  for  liability  of 
the  employer  for  the  accidental  injury  and  consequent  death 
of  the  employee  "where,  at  the  time  of  the  accident,  the  em- 
ployee is  performing  service  growing  out  of  and  incidental  to 
his  employment.^'  Xo  exception  is  made.  Therefore,  it  can 
make  no  difference  whether  a  policeman,  in  the  line  of  his 
duty,  is  engaged  in  the  enforcement  of  a  state  law,  or  of  a 
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municipal  ordinance,  when  injured.  It  is  within  the  scope 
of  the  powers  and  duties  of  a  village  peace  officer,  empowered 
as  the  marshal  was  in  the  particular  instance,  to  do  what  the 
deceased  did  at  the  time  of,  and  which  resulted  in,  his  injury. 
That  seems  to  be  conceded;  but  if  not,  there  can  be  no  fair 
doubt  about  it.  So  if  he  was  a  policeman  within  the  meaning 
of  the  Workmen's  Compensation  Law,  as  counsel  so  freely 
concede,  we  need  not  go  further  in  considering  the  case. 

Though  we  have  been  favored  with  quite  a  lengthy  argu- 
ment on  the  questions  suggested  on  behalf  of  appellant,  in 
view  of  what  the  court  has  heretofore  decided,  it  is  not 
thought  best  or  necessary  to  review  such  argument  in  reaching 
the  right  of  the  matter  involved.  This  case,  as  we  view  it, 
does  not  present  any  new  question.  In  State  ex  rel.  Brown  v. 
Appleby,  139  Wis.  195,  120  K  W.  861,  it  was  held  that  a 
municipal  marshal,  in  the  broad  general  sense,  is  a  policeman ; 
that  it  is  the  nature  of  the  duties  of  the  place  and  not,  neces- 
sarily, the  title  of  the  incumbent,  which  is  the  determining 
factor  as  to  what  such  incumbent  is.  That  was  followed  in 
West  Salem  v.  Industrial  Comm.  162  Wis.  57,  155  N".  W. 
929,. where  it  was  distinctly  held  that  a  village  marshal,  in 
doing  police  duty,  is,  in  respect  thereto,  a  policeman  and 
hence  an  employee,  under  the  Workmen's  Compensation  Law. 

The  decisions  referred  to  certainly  cover  this  case  in  re- 
spondents' favor  at  all  points.  To  go  further  and  discuss  the 
matter  at  length  and  with  the  degree  of  detail  which  the  argu- 
ments of  counsel  invite,  would  rather  tend  to  confuse  than  to 
illumine,  and  take  from  the  otherwise  value  of  the  decision 
rendered,  as  a  precedent.  We  will  therefore  rest  the  result 
on  the  previous  determinations;  assuring  counsel,  however, 
that  we  do  not  fail  to  appreciate  the  labor  they  have  bestowed 
upon  the  case  and  have  not  omitted  to  examine  their  briefs 
with  care  to  see  if  there  is  anything  therein  not  covered  by 
our  former  decisions. 

We  may  well  say  here,  what  has  been,  in  terms,  or  effect, 
said  many  times  before,  that  the  Workmen's  Compensation 
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Law  is  a  humane  remedial  enactment,  which  was  placed  upon 
our  statute  books  to  give  vitality  to  the  idea  that  personal  in- 
jury losses  incident  to  employee  service,  are  as  much  a  part  of 
the  labor  cost  of  such  service  as  wages  paid  and  should,  in 
some  practicable  way,  be  so  treated.  Therefore  the  legisla- 
tive language  used  in  the  act  to  that  end  should  be  as  liber- 
ally construed  to  effect  the  beneficent  purpose  intended,  as  it 
reasonably  can  be.  It  is  useless  to  try  to  minimize  the  scope 
of  such  language  by  confining  the  meaning  of  words  to  any 
technical  signification.  Rules  of  strict  construction  are  not 
applicable  to  the  law,  as  the  results  of  the  many  cases  which 
have  come  to  this  court  amply  illustrate,  and  should  effi- 
ciently operate  to  prevent  litigation  grounded  on  logic  which 
would  narrow  the  scope  of  the  enactment;.  Construction, 
where  construction  is  permissible,  which  will  give  to  the  law 
its  fullest  reasonable  scope,  is  thought  to  be  what  is  required 
to  carry  out  the  legislative  purpose,  in  harmony  with  what 
was  said  in  Sadowski  v.  Thomas  P.  Co.  157  Wis.  443,  449, 
146  N.  W.  770. 
By  the  Court. — The  judgment  is  affirmed. 


State  ex  kel.  City  of  Milwaukee  vs.  Circuit  Coubt  for 
Milwaukee  County  and  another. 

May  6— May  23, 1916. 

Appeal:  New  trial:  Failure  to  l>ring  to  trial:  Dismissal:  Waiver  of 

right. 

1.  The  right  to  have  an  action  dismissed  for  failure  to  comply  with 

sec.  3072,  Stats.,  may  be  waived  as  effectually  while  the  record 
remains  in  the  supreme  court  as  after  it  has  been  returned  to 
the  circuit  court. 

2.  The  evidence  produced  upon  a  motion  to  dismiss  an  action  because 

of  noncompliance  with  sec.  3072,  Stats.,  showing  negotiations 
and  agreements  between  the  attorneys  for  the  respective  parties, 
is  held  sufficient  to  warrant  the  trial  court's  decision  that  de- 
fendant had  waived  the  rigbt  to  a  dismissal  on  that  ground. 
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Mandamus  to  the  circuit  court  for  Milwaukee  county  and 
the  judge  thereof.     Dismissed. 

For  the  petitioner  there  was  a  brief  by  Clifton  Williams, 
city  attorney,  Chas.  W.  Babcock  and  Walter  J.  Mattisorij  as- 
sistant city  attorneys,  and  oral  argument  by  Mr.  Williams  and 
Mr.  Babcock. 

I.  A.  Fish,  for  the  respondents. 

Kebwin,  J.  The  petitioner  moved  to  dismiss  the  case  of 
Fred  Miller  Brewing  Company,  plaintiff,  vs.  City  of  Milwau- 
kee, defendant,  for  the  reason  that  sec.  3072,  Stats.,  had  not 
been  complied  with,  and  the  plaintiff  in  said  case  of  Fred 
Miller  Brewing  Company  vs.  City  of  Milwaukee  moved  to 
put  the  case  upon  the  calendar  for  trial.  The  motion  of  de- 
fendant, petitioner  here,  was  denied  and  the  motion  of  plaint- 
iff, Fred  Miller  Brewing  Company,  was  granted. 

The  petitioner  thereupon  obtained  from  this  court  an  al- 
ternative writ  of  mandamus  commanding  the  circuit  court  for 
Milwaukee  county  and  Hon.  W.  J.  Turner,  judge  thereof,  to 
dismiss  the  action  of  Fred  Miller  Brewing  Company  vs.  City 
of  Milwaukee  or  show  cause  to  the  contrary. 

Due  return  was  made  to  the  writ.  There  was  a  demurrer 
to  the  return  and  supplemental  return  and  the  argument  in 
this  court  was  upon  the  demurrer. 

The  main  question  upon  the  merits  here  is  whether  the  pe- 
titioner waived  the  right  to  have  the  statute,  sec.  3072,  com- 
plied with.  This  issue  was  raised  upon  motion  to  dismiss 
and  affidavits  presented  on  both  sides  more  or  less  conflicting. 
There  is  no  dispute  but  that  the  record  remained  in  this  court 
more  than  a  year  after  the  order  of  affirmance  in  the  case  of 
Fred  Miller  B.  Co.  v.  Milwaukee,  155  Wis.  81,  143  N.  W. 
1066. 

Some  point  is  made  by  counsel  for  petitioner  to  the  effect 
that  there  could  be  no  waiver  while  the  record  remained  in 
this  court.     We  fail  to  appreciate  the  force  of  this  argument. 


Digitized  by 


Google 


23]  JANUAEY  TERM,  1916.  447 

state  ex  rel.  Milwaukee  v.  Circuit  Court,  163  Wis.  445. 

We  fail  to  see  why  a  waiver  may  not  occur  as  effectually  while 
the  record  remains  in  this  court  as  after  it  has  been  returned 
to  the  circuit  court  Counsel  for  respondents  also  contends 
that  sec  3072,  Stats.,  should  not  be  held  to  apply  to  appeals 
from  intermediate  orders  when  the  lower  court  is  aflirmed; 
and  that  the  supervisory  jurisdiction  of  this  court  should  not 
be*  invoked  to  reverse  decisions  of  trial  courts  on  questions  of 
law  and  fact  by  writ  of  mandamus. 

In  the  view  we  take  of  the  case  we  do  not  find  it  necessary 
to  decide  these  contentions  of  respondents,  because  we  are 
convinced  that  we  should  not  disturb  the  ruling  of  the  circuit 
-court  to  the  effect  that  the  petitioner  waived  the  provisions  of 
sec  3072,  Stats.  State  ex  rel.  Forrestal  v.  Eschweiler,  158 
Wis.  25,  147  K  W.  1008;  ParTces  v.  Lindenmxinn,  161  Wis. 
101,  151  N.  W.  787. 

In  the  return  of  the  circuit  court  to  the  writ  by  Hon.  W.  /. 
Turner  it  is  said : 

"The  motion  made  by  the  plaintiff  which  resulted  in  the 
•order  of  January  20,  1916,  presented  facts  by  reference  to 
the  record  in  the  action  aiid  affidavits  showing  negotiations, 
propositions,  and  agreements  between  the  attorneys  for  the 
plaintiff  and  Clifton  Williams,  Esq.,  assistant  city  attorney 
for  the  city  of  Milwaukee,  who  was  charged  with  the  defense 
of  the  said  action,  which  satisfied  the  court  that  the  attorneys 
for  the  plaintiff  believed,  and  had  good  reason  to  believe,  and 
to  act  upon  such  belief,  that  the  defendant  was  not  relying 
upon  sec  3072  of  the  Revised  Statutes,  but  that  if  such  nego- 
tiations as  were  had  and  pending  did  not  result  in  a  settle- 
ment of  the  action,  that  the  action  would  be  brought  to  trial 
without  reference  to  the  expiration  of  the  year,  having  in 
mind  the  convenience  of  the  attorneys,  and  for  that  reason  we 
held  that  the  defendant  was  estopped  and  waived  the  right  to 
avail  itself  of  the  provisions  of  said  sec.  3072  of  the  Statutes 
of  Wisconsin." 

While  the  evidence  produced  in  the  circuit  court  on  motion 
to  dismiss  and  upon  which  the  circuit  court  acted  is  rather 
meager,  we  think  it  was  sufficient  to  warrant  the  court  in 
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holding  as  it  did,  and  that  its  ruling  should  not  be  disturbed 
here.  We  see  no  useful  purpose  in  extending  this  opinion  by 
a  discussion  of  the  affidavits  produced  and  upon  which  the 
circuit  court  made  its  ruling  as  appears  from  the  returns  to 
the  writ. 

By  the  Court. — The  demurrer  to  the  returns  is  overruled 
and  the  relation  dismissed. 


Canning,  Respondent,  vs.  Chicago  &  Milwaukee  Electric 
Railway  Compant,  Appellant 

March  Jo— June  13, 1916. 

Street  railways:  Negligence:  Collision  with  vehicle:  Special  verdict: 
Sufficiency:  Instructions  to  jury:  Positive  and  negative  testi- 
mony: Contributory  negligence:  Questions  for  jury:  Witnesses: 
Competency:  Physicians  and  surgeons:  Appeal:  Harmless  error. 

1.  Plaintiff  drove  out  of  an  alley  and  started  to  cross  a  street  from 

east  to  west  in  the  middle  of  a  block  but,  seeing  one  of  defend- 
ant's street  cars  coming  south  on  the  west  track,  stopped  his 
team  so  that  the  horses  stood  partly  over  the  east  track.  The 
car  stopped  about  forty  feet  north  of  him  and  he  started  his 
horses  again,  but  the  car  also  started  and  struck  his  wagon  and 
Injured  him.  The  Jury  found  that  the  motorman  was  not  guilty 
of  gross  negligence  in  the  operation  of  his  car;  that  he  could  by 
the  exercise  of  ordinary  care  have  seen  the  plaintifT  in  time  to 
have  avoided  the  collision;  and  that  such  want  of  ordinary  care 
was  the  proximate  cause  of  plaintifTs  injuries.  Held,  that  neg- 
ligence of  the  defendant  was  sufficiently  found. 

2.  Several  witnesses  having  testified  that  they  saw  plaintiff  stop, 

others  that  they  did  not  observe  him  stop,  an  instruction  as  to 
the  relative  weight  of  positive  and  negative  testimony  was  prop- 
erly given. 

3.  The  stopping  of  the  car  as  stated  might  well  be  taken  by  plaintlfT 

as  an  invitation  to  cross  first  even  though  the  car  had  the  right 
of  way,  and  it  cannot  be  said  as  matter  of  law  that  he  was  guilty 
of  contributory  negligence  in  attempting  to  cross  ahead  of  the 
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4.  Plaintiff  having  testified  that  he  told  the  physician  whom  he  con- 
sulted that  he  was  unable  to  retain  his  urine,  it  was  error  to  ex- 
clude testimony  of  the  physician  that  plaintiff  did  not  tell  him 
so;  but  the  error  should  not  in  this  case  work  a  reversal,  there 
being  other  evidence  which  quite  satisfactorily  showed  severe 
injury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  W.  J.  Turner,  Circuit  Judge.     Affirmed. 

Action  begun  in  the  civil  court  to  recover  damages  for  per- 
sonal injuries.  About  5  o'clock  in  the  afternoon  of  Febru- 
ary 13,  1914,  plaintiff  was  injured  by  being  struck  by  one  of 
defendant's  street  cars  while  crossing  Fifth  street  between 
Grand  avenue  and  Wells  street  Plaintiff  was  driving  a  two- 
horse  express  wagon.  He  stopped  at  Skiles  bakery  in  the 
alley  between  Grand  avenue  and  Wells  street  to  load  some 
bread  boxes.  He  then  drove  out  of  the  alley  from  the  east 
and  started  to  cross  Fifth  street  to  enter  the  alley  on  the  west 
side  of  the  street  When  he  was  about  on  a  line  with  the 
sidewalk,  as  he  sat  on  the  seat  of  the  wagon  he  looked  north 
and  south  to  see  if  any  cars  were  approaching.  There  is  evi- 
dence to  the  effect  that  he  saw  a  car  to  the  north  coniing  south 
on  the  west  track  and  stopped  his  team  so  that  the  horses  stood 
partly  over  the  east  track ;  that  as  the  car  came  to  a  dead  stop 
about  forty  or  forty-five  feet  north  of  the  alley  he  concluded 
that  the  motorman  intended  to  let  him  across  and  started  his 
team.  The  pavement  was  icy  and  he  urged  his  horses  rather 
sharply,  as  they  could  get  better  footing  if  going  a  little  fast. 
The  motorman  started  the  car  just  after  plaintiff  started  his 
horses  and  failed  to  give  any  warning.  When  plaintiff  be- 
came aware  that  the  car  was  approaching  he  was  too  far  over 
the  track  to  back  off  and  therefore  he  tried  to  urge  his  team 
across  ahead  of  the  car.  He  failed  to  do  this,  and  the  car 
struck  the  wagon  about  the  middle  and  threw  plaintiff  against 
the  front  of  the  car. 

The  jury  found:  (1)  That  plaintiff  was  injured  at  the  time 
and  place  alleged;  (2)  that  the  car  stopped  after  it  left  Wells 
Vol.163  — 29 
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street  and  before  it  struck  the  wagon;  (3)  that  the  team 
stopped  after  it  emerged  from  behind  Skiles  bakery  and  be- 
fore the  collision  took  place;  (4)  that  the  motorman  was  not 
guilty  of  gross  negligence  in  the  operation  of  his  car ;  (5)  that 
the  motorman  could  by  the  exercise  of  ordinary  care  have 
seen  the  plaintiff  in  time  to  have  avoided  the  collision; 
(6)  that  such  want  of  ordinary  care  was  the  proximate  cause 
of  plaintiff's  injuries;  (7)  that  the  plaintiff  could  not  by  the 
exercise  of  ordinary  care  have  seen  or  heard  the  approaching 
car  in  time  to  have  avoided  the  collision;  (8)  that  plaintiff 
was  not  guilty  of  any  want  of  ordinary  care  which  proxi- 
mately contributed  to  his  injuries;  and  (10)  damages  $1,898. 
From  a  judgment  for  plaintiff  entered  upon  the  special  ver- 
dict the  defendant  appealed  to  the  circuit  court  The  circuit 
court  afltened  the  judgment  of  the  civil  court,  and  from  a 
judgment  entered  accordingly  the  defendant  appealed  to  this 
court. 

For  the  appellant  there  was  a  brief  by  Edgar  L.  Wood,  at- 
torney, and  Bull  &  Johnson,  of  counsel,  and  oral  argument  by 
Mr.  Wood. 

For  the  respondent  there  was  a  brief  by  Glicksman,  Gold  & 
Corrigan,  and  oral  argument  by  W.  D,  Corrigan. 

The  following  opinion  was  filed  April  11,  1916 : 

ViNJE,  J.  Error  is  assigned  because  the  special  verdict 
did  not  properly  submit  the  issue  of  defendants  negligence  to 
the  jury.  The  fifth  question  covers  that  issue  properly  and 
is  in  form  substantially  as  proposed  by  the  defendant.  It 
finds  a  want  of  ordinary  care  on  the  part  of  the  motorman 
under  the  circumstances  shown  by  the  evidence.  It  is  a  ver- 
ity that  the  car  ran  into  the  plaintiff.  By  negativing  gross 
negligence  the  jury  found  that  the  motorman  did  not  wilfully 
run  into  him.  The  collision,  therefore,  occurred  through  in- 
advertence on  the  part  of  the  motorman.  This  inadvertence 
the  jury  finds  to  be  his  failure  to  observe  plaintiff  in  time  to 
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avoid  the  collision,  evidently  relating  to  a  time  after  he 
stopped  as  found  by  the  jury;  and  the  jury  find  such  failure 
to  observe  was  due  to  a  want  of  ordinary  care,  for  had  he  ex- 
ercised such  care  he  could  have  stopped  the  car  in  time  to 
avoid  a  collision.  The  findings  taken  together  amount  to  a 
finding  that  the  collision  occurred  through  a  want  of  ordinary 
care  on  the  part  of  the  motorman.  Such  finding  is  sustained 
by  the  evidence.  This  want  of  ordinary  care  is  foimd  to  be 
the  proximate  cause  of  plaintiflPs  injury.  Hence  the  negli- 
gence of  defendant  is  sufliciently  found. 

The  court  gave  an  instruction  as  to  the  relative  weight  of 
positive  and  n^ative  testimony.  In  view  of  the  answers  given 
by  the  jury  this  became  material  only  as  it  bore  on  question  7, 
relating  to  plaintiffs  contributory  negligence,  and  only  in  re- 
spect to  whether  or  not  plaintiff  stopped  as  the  jury  found  he 
did.  Several  witnesses  testified  that  they  saw  him  stop,  oth- 
ers that  they  did  not  observe  him  stop.  In  such  state  of  the 
evidence  the  instruction  was  proper. 

It  cannot  be  said  as  a  matter  of  law  that  plaintiff  was  guilty 
of  contributory  negligence  in  attempting  to  cross  ahead  of  the 
car.  The  stopping  of  the  car  in  the  middle  of  the  block  and 
about  forty  feet  away  from  him  might  well  be  taken  by  him  as 
an  invitation  to  cross  first,  even  if  the  car  did  have  the  right  of 
way.  His  conduct  was  properly  left  to  the  jury  to  charac- 
terize as  negligent  or  not 

Plaintiff  after  the  accident  consulted  Dr.  J.  E.  Purtell, 
who  treated  him  for  some  time.  Upon  direct  examination 
plaintiff,  in  testifying  about  the  result  of  his  injuries,  said 
among  other  things  that  he  was  unable  to  retain  his  urine  and 
that  when  he  visited  Dr.  Purtell  about  the  18th  of  May  he 
told  the  doctor  about  it,  that  is,  about  his  inability  to  retain 
his  urine.  Defendant  put  Dr.  Purtell  on  the  stand  for  the 
purpose  of  denying  that  plaintiff  on  the  18th  of  May  or  at  any 
other  time  told  him  so.  The  evidence  was  excluded  on  the 
ground  that  under  sec.  4075,  Stats.  1915,  the  doctor  was  dis- 
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qualified  to  testify  as  to  what  plaintiff  told  him.  The  ex- 
clusion of  such  evidence  was  error.  Plaintiff  opened  the  door 
for  it  on  his  direct  examination  when  he  stated  what  he  told 
the  doctor.  Had  he  not  done  so,  of  course  the  doctor  could 
not  have  testified  on  the  subject  against  plaintiff's  objection. 
In  view,  however,  of  other  evidence  which  the  jury  was  war- 
ranted in  believing  and  which  quite  satisfactorily  shows  se- 
vere injury,  we  have  reached  the  conclusion  that  the  error  does 
not  demand  a  reversal  of  the  judgment. 
By  the  Court. — ^Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
June  13,  1916. 


Will  of  Allis. 
March  ll—June  IS,  1916. 


Wills:  Construction:  Interest  of  grandchildren  in  estate:  Validity: 
Perpetuities:  Executors  and  trustees:  Final  discharge:  Chiardian 
ad  litem  of  infants:  Allowances. 

1.  In  construing  a  will  a  gift  to  a  grandchild  cannot  be  implied  from 

a  gift  to  a  daughter,  defeasible  if  the  daughter  dies  without  chil- 
dren surviving. 

2.  Paragraph  6  of  a  will  gave  property  to  trustees  "to  be  held  for  the 

use,  or  assignment,  of  my  wife  during  life,  and  after  her  death 
for  a  Joint  summer  residence  of  my  children  and  their  families, 
as  they  may  agree  among  themselves — particularly  those  resid- 
ing in  Milwaukee.  ...  If  at  any  time  it  shall  be  the  Joint  wish 
of  my  wife  and  children  residing  in  Milwaukee,  or  said  children 
after  her  death,  to  have  the  property  sold,  it  may  be  sold  and  the 
proceeds  go  into  my  estate  fund.''  The  "estate  fund"  was  a  part 
of  a  business  trust  created  by  the  will,  and  the  business  and  the 
fund  were  to  remain  and  be  conducted  as  directed  in  the  will 
during  the  minority  of  the  children  and  the  life  of  the  widow. 
The  provisions  in  respect  thereto  rather  exclude  than  support 
the  idea  that  there  was  any  gift  out  of  that  fund  to  the  grand- 
children. Held,  that  paragraph  6  did  not  give  any  interest  in 
the  summer  residence  to  grandchildren. 
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3.  Although  some  of  the  provisions  in  the  will  evince  a  purpose  to 

keep  the  property  in  the  family  of  the  testator,  to  prevent  it 
from  going  to  strangers  to  his  blood,  yet,  the  testator  having 
made  no  limitation  over  to  his  grandchildren,  none  can  be  made, 
and  the  grandchildren  took  under  the  will  no  right,  title,  or  in- 
terest in  the  estate. 

4.  Whether  or  not  the  will  was  void  because  the  scheme  thereof  in- 

volved an  unlawful  suspension  of  the  absolute  power  of  aliena- 
tion, is  not  decided. 

5.  Assuming  the  will  to  be  valid,  final  settlement  of  the  estate  and 

discharge  of  the  executors  and  trustees  was  projierly  adjudged, 
it  appearing  that  they  had  executed  their  trust  as  fully  as  the 
scheme  of  the  will  was  capable  of  execution  and  to  the  satisfac- 
tion of  the  persons  interested,  all  of  whom  participated  in  and 
assented  to  the  various  transactions  and  the  administration  of 
the  estate  resulting  in  the  order  of  distribution  and  discharge. 

6.  If,  on  the  other  hand,  the  will  be  deemed  void,  the  same  result 

follows,  the  entire  estate  having  been  distributed  to  the  widow 
and  heirs  at  law  of  the  testator  in  accordance  with  an  agreement 
made  by  them. 

7.  Under  sec  4041^,  Stats.,  the  supreme  court  has  power  to  make  a 

proper  allowance  for  services  and  disbursements  in  that  court 
of  the  guardian  ad  litem  for  infants  who  are  necessary  parties 
to  a  proceeding  in  the  settlement  of  an  estate;  but  any  allowance 
for  his  services  and  disbursements  in  the  county  and  circuit 
courts  should  be  adjusted  and  made  by  those  courts. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  C.  Ludwig,  Circuit  Judge.     Affirmed. 

Edward  P.  AUis  died  a  resident  of  the  city  of  Milwaukee, 
Milwaukee  county,  Wisconsin,  on  the  let  day  of  April,  1889. 
Deceased  left  his  holographic  will  date  I  March  30,  1888. 
His  will  was  proven  and  admitted  to  probate  in  the  county 
court  of  Milwaukee  coimty  May  7,  1889,  and  letters  testa- 
mentary thereon  were  issued  to  Margaret  W.  Allis,  widow  of 
said  deceased,  WUliam  W.  Allis,  Edward  P.  Allis,  Jr., 
Charles  Allis,  and  Edwin  Reynolds,  now  deceased,  executors 
named  in  said  will.  Edwin  Eeynolds  died  February  19, 
1909.  William  W.  Allis,  Edward  P.  Allis,  Jr.,  and  Charles 
Allis.  are  the  sole  surviving  executors  and  trustees  under  said 
will 
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Edward  P.  AUis,  deceased,  left  him  surviving  his  widow, 
Margaret  W.  AUis,  his  sons,  William  W.  Allis,  Edward  P. 
Allis,  Jr.,  Charles  Allis,  J  ere  AUis,  Ernst  AUis,  Frank  W. 
AUis,  Louis  Allis,  and  OUbert  Allis,  and  his  daughters,  Maude 
Allis  Conway,  Mary  Allis  Keeling,  and  Margaret  Allis  N or- 
ris, his  only  heirs  at  law.  Margaret  W.  Allis,  widow,  died 
testate  at  the  city  of  Milwaukee  December  20,  1909.  Her 
last  will  and  testament  was  proven  and  admitted  to  probate  in 
the  county  court  of  Milwaukee  county  and  letters  of  adminis- 
tration with  the  will  annexed  were  issued  to  Richard  H,  Nor- 
ris  of  Milwaukee,  Wisconsin,  who  qualified  and  acted  as  such 
administrator  with  the  will  annexed. 

Ernst  Allis,  son  of  Edward  P.  Allis,  died  November  9, 1894, 
leaving  him  surviving  Penelope  Winston  Allis,  his  widow,  and 
Margaret  W.  Allis  (now  Harrison) y  his  daughter,  his  only 
heirs  at  law.  His  last  will  and  testament  was  admitted  to  pro- 
bate in  the  county  court.of  Milwaukee  county  and  letters  testa- 
mentary issued  thereon  to  Milwaukee  Trust  Company,  now 
First  Savings  &  Trust  Company,  and  John  W.  Barr,  Jr.,  who 
qualified  and  are  the  acting  executors. 

All  the  surviving  heirs  at  law  of  said  Edward  P.  Allis,  de- 
ceased, are  of  full  age  and  free  from  any  disability  which 
would  prevent  them  from  appearing  in  court  and  protecting 
their  rights. 

Edward  P.  Allis  III,  son  of  Louis  Allis,  aforesaid,  John 
Henry  Keeling,  Jr.,  son  of  the  daughter  Mary  Allis  Keeling, 
Richard  H.  N orris,  Jr.,  William  A.  Norris,  Margaret  A.  Nor- 
ris,  Thomas  W.  Norris,  and  Frank  W.  Norris,  children  of  the 
daughter  Margaret  Allis  Norris,  aforesaid^  Maude  AUis  and 
William  P.  AUis,  children  of  the  son  Edward  P.  Allis,  Jr., 
aforesaid,  and  Oilhert  Allis,  Jr.,  and  Amher  Allis,  children  of 
the  son  Oilhert  AUis,  aforesaid,  are  all  under  age  and  repre- 
sented by  guardian  ad  litem  in  this  matter. 

The  surviving  executors  of  and  trustees  under  the  last  will 
and  testament  of  Edward  P.  Allis,  deceased,  petitioned  the 
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county  court  of  Milwaukee  county  in  March,  1913,  praying 
that  the  estate  of  said  deceased  mi^t  be  adjudged  fully  settled 
and  they  be  discharged  as  such  executors  and  trustees. 

On  February  10,  1914,  the  county  court  of  Milwaukee 
county  found  and  adjudged  that  the  will  of  said  Edward  P. 
Allis,  deceased,  was  valid  and  that  the  grandchildren  of  said 
testator  took  no  interest  in  said  estate  thereunder ;  that  the  ex- 
ecutors had  executed  their  trust  as  fully  as  the  scheme  was 
capable  of  execution  and  disposed  of  the  property  pursuant  to 
the  terms  of  the  trust  and  to  the  satisfaction  of  all  parties  in- 
terested, and  that  said  surviving  executors  and  trustees  be  dis- 
charged from  all  their  duties  and  obligations  as  such  executors 
and  trustees. 

Upon  appeal  from  this  judgment  to  the  circuit  court  the  cir- 
cuit court  found  the  will  invalid,  but  construed  it  assuming  its 
validity,  and  found  and  concluded  that,  assuming  said  will  to 
be  valid,  the  grandchildren  of  the  testator  took  no  right,  title, 
or  interest  thereunder  in  or  to  any  of  the  estate  left  by  said 
testator  or  in  or  to  the  rents  or  profits  thereof ;  that,  assuming 
the  will  to  be  valid,  the  executors  and  trustees  fully  adminis- 
tered and  distributed  the  estate  in  accordance  with  the  terms  of 
the  will ;  and  that  such  executors  and  trustees  were  entitled  to 
their  final  discharge  as  prayed  in  the  petition.  The  circuit 
court  further  found  that  the  will  was  wholly  void  and  that  said 
Edward  P.  Allis  died  intestate,  and  that  his  property  has  been 
distributed  between  his  widow  and  heirs  at  law  in  accordance 
with  their  agreement.  The  court  further  found  and  adjudged 
that  the  decree  of  the  county  court  of  Milwaukee  county  de- 
claring the  said  estate  finally  settled  and  distributed  and  dis- 
charging the  surviving  executors  and  trustees  from  further  lia- 
bility be  affirmed.  Prom  this  judgment  of  the  circuit  court 
the  grandchildren  of  Edward  P.  Allis,  deceased,  by  their 
guardian  ad  litem,  appealed  to  this  court. 

Christian  Doerfler,  guardian  ad  litem,  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Geo.  D.  Van  Dyke 
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and  Thomas  M.  Kearney   (in  which  Oeo.  P.  Miller  and 
Jackson  B.  Kemper,  attorneys  for  certain  respondents,  also 
joined)  ;  and  the  cause  was  argued  orally  by  Mr,  Kearney, 
Mr.  Van  Dyke,  Mr.  Arthur  W.  Fair  child,  and  Mr.  Kemper. 
The  following  opinion  was  filed  April  11, 1916 : 

Keewin,  J.  Edward  P.  Allis,  at  the  time  of  his  death,  con- 
ducted and  operated  large  machine  shops  and  foundries  con- 
sisting of  what  is  known  as  Reliance  Works,  covering  about 
three  blocks,  the  Bay  State  Works,  covering  about  one  block, 
the  South  Foundry,  covering  about  ten  acres,  and  certain  dock 
property  on  the  south  side,  all  in  the  city  of  Milwaukee,  Wis- 
consin. 

The  real  estate,  tools,  and  machinery  were  carried  on  the 
testator's  books  at  the  time  of  his  death  at  about  $1,000,000. 
The  business  was  operated  by  the  deceased  and  his  sons  Will- 
iam W.,  Edward  P.,  Jr.,  and  Charles  Allis,  who  constituted 
the  executive  operating  force.  The  three  sons  mentioned  were 
connected  with  the  father's  business  for  a  period  of  about 
twenty  years  prior  to  his  death.  Louis  Allis  was  connected 
with  the  business  for  a  period  of  about  six  months  prior  to  the 
testator's  death,  but  none  of  the  other  boys  had  been  connected 
with  the  business  before  that  time. 

At  the  time  of  the  death  of  the  testator  the  business  had  a 
working  capital  of  $550,000  and  an  outstanding  indebtedness 
of  about  $415,000,  so  that  the  net  working  capital  of  the  busi- 
ness at  the  time  of  the  death  of  the  testator  was  about  $136,000. 
The  indebtedness  outside  of  the  business  was  estimated  some- 
where about  $490,000.  After  the  panic  of  1873  the  testator 
became  insolvent  and  compromised  with  his  creditors.  After 
the  testator's  death  it  was  found  diflScult  to  carry  on  the  busi- 
ness on  account  of  lack  of  credit  on  the  part  of  the  estate. 
Under  the  provisions  of  the  will  the  executors  and  trustees 
were  required  to  execute  a  mortgage  upon  the  plant  in  the  sum 
of  $250,000  for  the  benefit  of  the  so-called  daughters'  fund 
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provided  for  in  the  fourth  provision  of  the  will.  Thia  mort- 
gage was  not  recorded  because  of  the  financial  condition  exist- 
ing. The  son  Charles  raised  money  upon  his  individual  life 
insurance  in  order  to  help  along  the  business.  It  appeared  to 
the  executors  and  trustees  under  the  will  shortly  after  the  death 
of  the  testator  that  the  business  of  deceased  was  in  such  shape 
that  it  was  doubtful  whether  the  same  could  be  continued  suc- 
cessfully, and  if  not  it  would  be  necessary  to  go  into  liquida- 
tion, in  which  event  little  would  be  realized  for  those  inter- 
ested in  the  estate.  A  large  part  of  the  value  of  the  business 
consisted  in  the  fact  that  it  was  a  going  concern.  The  testator 
was  engaged  in  building  large  engine  units  and  his  field  of 
operation  covered  the  world.  The  least  amount  of  capital 
necessary  to  carry  on  the  business  successfully  was  thought  to 
be  $1,000,000. 

In  addition  to  the  property  in  the  business  there  was  also 
property  owned  by  the  testator  outside  of  the  business,  namely, 
the  summer  home.  Lakeside,  situate  at  Pewaukee  Lake,  a  farm 
known  as  *TSeliance  Stock  Farm,''  located  at  Isinours,  Fill- 
more county,  Minnesota,  68,000  acres  of  land  in  Michigan,  and 
his  life  insurance. 

In  view  of  the  situation  existing  at  the  time  of  the  death  of 
the  testator  the  executors  under  the  will  conferred  with  Gen- 
eral Winkler,  l^al  adviser  of  the  deceased  during  his  life- 
time, for  the  purpose  of  ascertaining  the  best  methods  to  be 
pursued  to  avoid  impending  diflSculties.  The  result  of  this 
<3onference  was  the  perfection  of  a  plan  by  which  it  was  under- 
stood that  the  property  of  the  testator  might  be  preserved  and 
the  terms  of  the  will,  whether  valid  or  not,  be  given  substan- 
tial effect,  in  pursuance  of  which  on  February  10, 1890,  all  in- 
terested in  the  estate,  except  the  son  Jere,  who  had  prior  to 
that  time  disposed  of  his  interest  to  his  mother,  made,  exe- 
euted,  and  delivered  an  agreement  in  writing  relating  to  the 
property  belonging  to  the  estate.  At  the  time  this  agreement 
was  entered  into  all  the  children  of  the  testator  were  of  age 
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except  Margaret  and  Gilbert  Allis,  This  agreement  provided 
that  the  property  referred  to  in  the  fourth  paragraph  of  the 
will  be  granted  to  the  executors  and  trustees  to  hold  for  the 
sole  use  and  benefit  of  the  widow,  Margaret  W.  Allis,  during 
her  lifetime,  and  upon  her  death  to  be  conveyed  with  the  ac- 
cumulation thereof  to  the  three  daughters  in  such  proportion 
as  the  widow  might  designate  by  her  will,  and  in  the  event  of 
the  widow  dying  intestate  then  to  said  daughters  in  equal 
shares.  It  was  further  provided  in  said  agreement  that  a 
corporation  be  organized  under  the  laws  of  Wisconsin  to  be 
named  the  Edward  P.  Allis  Company,  with  a  capital  stock  of 
$1,500,000,  and  that  all  the  property  of  the  deceased  and  of 
the  estate  of  Edward  P.  Allis,  deceased,  except  the  property 
heretofore  mentioned  and  described  in  the  fourth  paragraph 
of  the  will,  and  certain  other  described  properties,  be  con- 
veyed to  said  corporation,  the  Edward  P.  Allis  Company. 
This  contract  provided  in  detail  for  the  assumption  and  pay- 
ment of  indebtedness  and  certain  other  obligations  and  pro- 
vided generally  for  the  management  and  carrying  on  of  the 
business  of  said  deceased  in  harmony  with  the  provisions  of 
the  will  and  in  the  manner  thought  for  the  best  interest  of  all 
parties  concerned. 

On  June  23,  1892,  on  account  of  dissatisfaction  expressed 
by  the  widow  and  some  of  the  children  of  deceased,  a  new 
agreement  was  made  by  the  terms  of  which  certain  additional 
provisions  were  made  for  the  widow,  and  this  agreement  was 
signed  by  Margaret  and  OUbert  Allis,  children  who  had  be- 
come of  age  since  the  signing  of  the  prior  agreement.  From 
the  time  of  making  this  agreement  and  until  1900  the  busi- 
ness of  Edward  P.  Allis  Company  was  successfully  conducted 
by  the  executors  and  trustees  on  a  large  scale.  Afterwards  on 
account  of  large  business  combinations,  it  was  thought  ad- 
visable to  sell  out  to  or  make  some  combination  with  the  AUis- 
Chalmers  Company  and  a  deal  was  carried  out  which  resulted 
in  a  sale  of  the  interests  of  the  Edward  P.  Allis  Company  to 
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the  Allis-Chalmers  Company.  The  agreement  respecting  the 
sale  to  the  Allis-Chalmers  Company  was  participated  in  by  all 
the  stockholders  of  the  Edward  P.  Allis  Company  and  a  reso- 
lution was  adopted  authorizing  the  sale,  and  the  terms  of  the 
resolution  were  carried  out  and  the  respective  parties  entered 
upon  the  execution  of  such  agreement  pursuant  thereto  and 
received  out  of  the  proceeds  derived  from  such  sale  their  re- 
spective proportionate  shares  of  the  preferred  stock  in  the 
Allis-Chalmers  Company. 

During  the  various  transactions  from  the  time  of  the  death 
of  Edward  P.  Allis  up  to  the  time  of  final  division  of  the 
stock  received  upon  the  sale  of  the  Edward  P.  Allis  Company 
the  interests  of  the  grandchildren  of  Edward  P.  Allis  were  in 
nowise  considered,  and  obviously  from  the  dealings  and  trans- 
actions it  was  not  thought  that  they  had  any  interest 

It  is  quite  clear  from  the  record  that  if  the  grandchildren 
have  no  interest,  even  assuming  the  will  to  be  valid,  then  the 
judgment  of  the  court  below  must  be  aflSrmed,  because  it  ap- 
pears that  all  other  parties  interested  participated  in  and  as- 
sented to  the  various  transactions  and  the  administration  of 
the  estate  resulting  in  the  order  of  distribution  and  discharge 
which  is  appealed  from  here. 

The  appellants  complain  of  the  conclusions  of  the  court  be- 
low, which  are  as  follows : 

(1)  That  the  will  of  Edward  P.  Allis  was  wholly  void  and 
that  said  Allis  died  intestate  and  his  entire  property  has  been 
distributed  between  the  widow  and  heirs  at  law  in  accordance 
with  their  agreement  of  February  10,  1890,  and  modifica- 
tions thereof,  and  that  said  executors  and  trustees  are  entitled 
to  their  final  discharge  as  prayed  for  in  their  petition. 

(2)  That  the  will' suspends  the  absolute  power  of  aliena- 
tion, contrary  to  sees.  2039,  2061,  2062,  2085,  sub.  5,  and 
2091,  Stats. 

(3)  That  every  portion  of  the  will  found  to  be  invalid  is  a 
material  part  thereof,  the  validity  of  which  dislocates  the  en- 
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tire  testamentary  scheme  of  the  testator  and  without  which  it 
cannot  be  presimied  he  intended  the  other  parts  of  his  will  to 
stand  valid,  and  that  by  reason  of  the  invalidity  of  each  of 
said  parts  the  entire  will  fails. 

(4)  That  the  order  or  decree  of  the  county  court  of  Mil- 
waukee county  declaring  the  estate  of  Edward  P.  Allis  finally 
settled  and  distributed  and  discharging  the  petitioners  as  sur- 
viving executors  and  trustees  from  all  further  liability  or 
duty  in  respect  thereof  should  be  affirmed. 

(5)  Assuming  the  will  of  said  testator  to  be  valid,  his 
grandchildren  took  no  right,  title,  or  interest  thereunder  in 
the  estate  left  by  said  testator,  or  rents,  issues,  income,  or 
profit  thereof. 

(6)  Assimiing  the  will  to  be  valid,-  the  -executors  and 
trustees  and  those  interested  in  the  estate  of  said  testator  had 
the  right  under  said  will  to  dispose  of  the  property  outside  of 
the  business,  including  the  property  mentioned  in  the  fourth 
paragraph  of  the  will,  in  accordance  with  the  agreement  of 
February  10,  1890,  as  modified,  and  that  the  order  or  decree 
of  the  county  court  discharging  the  executors  and  trustees  in 
respect  thereof  remaining  unmodified,  unappealed,  and  unre- 
versed, estops  all  parties  to  these  proceedings  from  setting  up 
any  claim  thereto  except  under  said  order  or  decree. 

The  important  question  on  this  appeal  is  whether  the 
grandchildren  of  the  testator,  Edward  P.  Allis,  have  any  in- 
terest in  his  estate,  assuming  his  will  to  be  valid.  If  not, 
then  no  other  question  discussed  need  be  considered. 

It  is  strenuously  contended  by  the  learned  counsel  for  the 
grandchildren,  who  is  acting  as  guardian  ad  litem,  that  from 
the  four  corners  of  the  will  it  appears  that  the  scheme  of  the 
testator  was  that  his  estate  should  remain  in  the  family,  and 
that  the  grandchildren  took  an  interest  in  it.  It  is  said  that 
an  examination  of  the  whole  will  shows  that  it  was  the  inten- 
tion of  the  testator  to  preserve  and  conserve  the  estate  for  the 
benefit  primarily  of  his  family  and  his  descendants,     Th<v 
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first  and  second  paragraphs  of  the  will  provide  for  continuing 
the  business.  The  third  provides  that  during  the  life  of  the 
wife  of  the  testator  and  minority  of  the  children  all  needed 
money  to  maintain  the  home  of  testator's  wife  and  defray  her 
expenses  and  the  expenses  of  the  minor,  unmarried,  or  un- 
settled children  in  the  same  manner  as  was  the  custom  of  the 
testator  during  his  life  be  furnished.  The  fourth  paragraph 
of  the  will  gives  to  the  testator's  trustees  the  homestead  prop- 
erty and  personal  property  in  and  about  the  homestead,  in- 
cluding furniture,  pictures,  plate,  books,  etc.,  of  the  value  of 
$200,000,  and  the  sum  of  $250,000  to  be  secured  by  first 
mortgage*on  the  business  property,  to  be  held  apart  from  the 
business  for  the  safety  of  testator's  wife  and  minor  and  un- 
settled children  and  the  ultimate  benefit,  in  the  discretion  of 
the  wife,  if  living,  of  his  three  daughters,  Maud  AlliSj  Mary 
W.  Allis,  and  Margie  Allis.  This  fourth  paragraph  further 
provides  for  what  is  designated  as  the  daughters'  fund  for  the 
benefit  of  the  widow  and  daughters. 

Counsel  insists  that  from  the  whole  will  it  seems  that  the 
testator  intended  to  conserve  the  estate  for  the  benefit,  pri- 
marily, of  his  family  and  his  descendants,  and  refers  to  the 
following  in  paragraph  6 : 

"I  hereby  give  and  bequeath  to  my  said  trustees,  to  be  held 
for  the  use,  or  assignment,  of  my  wife  during  life,  and  after 
her  death  for  a  joint  summer  residence  of  my  children  and 
their  families,  as  they  may  agree  among  themselves — ^particu- 
larly those  residing  in  Milwaukee — ^my  Lakeside  property, 
consisting  of  three  separate  pieces  of  ground,  with  cottage, 
boat  house,  furniture,  boats,  etc.  ...  If  at  any  time  it  shall 
be  the  joint  wish  of  my  wife  and  children  residing  in  Mil- 
waukee, or  said  children  after  her  death,  to  have  the  property 
sold,  it  may  be  sold  and  the  proceeds  go  into  my  estate  fund." 

Counsel  insists  that  an  analysis  of  the  foregoing  provision 
shows  that  it  creates  a  life  estate  in  the  widow,  after  her  death 
a  life  estate  in  the  children  residing  in  Milwaukee,  and  upon 
the  death  of  the  children  the  property  vests  in  their  children. 
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if  any  they  have,  and  if  they  should  die  without  children  the 
interest  of  such  child  passes  into  the  estate  fund,  and  that  the 
grandchildren  in  such  case  would  take  a  contingent  remainder 
subject  to  the  right  being  defeated. 

Counsel  dwells  upon  the  thirteenth  paragraph  of  the  will 
as  showing  a  gift  to  grandchildren  and  contends  that  lan- 
guage providing  that  in  the  event  of  a  child  dying  childless, 
or  his  child  not  reaching  majority,  the  portion  of  such  child 
shall  revert  to  the  estate,  and  the  provision  that  the  amount  set 
over  to  children  connected  with  business  shall  not  be  drawn 
out,  show  the  intent  of  the  testator  that  the  estate  should  re- 
main in  the  family  or  blood  relations.  Other  paragraphs  of 
the  will  are  referred  to  by  counsel  for  appellants  as  tending  to 
show  that  it  was  the  intention  of  the  testator  that  the  property 
should  remain  in  the  family  and  not  pass  to  others  not  of  their 
blood. 

But  while  it  is  true  that  the  will  abounds  in  expressions 
showing  an  intention  to  keep  the  estate  in  the  family  of  the 
testator,  and  while  there  are  express  devises  and  bequests  to 
the  widow  and  to  children  of  the  testator,  there  is  no  direct 
devise  or  bequest  to  a  grandchild. 

It  is  insisted  by  respondents  that  grandchildren  by  daugh- 
ters are  estopped  by  the  decree  of  the  county  court  from  claim- 
ing any  interest  under  the  will,  and  further  that  they  in  fact 
took  no  interest.  We  shall  not  pass  on  the  question  of  estop- 
pel, although  there  is  strong  ground  for  this  claim,  because  we 
are  convinced  that  none  of  the  grandchildren  took  any  inter- 
est under  the  fourth  paragraph  of  the  will. 

The  gift  to  the  daughters  under  the  fourth  paragraph  of  the 
will  is  defeasible  on  condition  subsequent  and  in  no  event 
vests  in  the  grandchildren.  If  a  daughter  had  a  child  who 
attained  majority  living  the  daughter,  the  gift  vests  in  the 
daughter  absolutely.  There  is  no  express  gift  over  to  grand- 
children on  the  termination  of  the  estate  in  a  daughter. 

A  gift  to  a  grandchild  cannot  be  implied  from  a  gift  to  a 
daughter,  defeasible  if  the  daughter  dies  without  children 
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surviving.  Anderson  v.  United  B.  Co.  79  Ohio  St  23,  86  N. 
E.  644,  51  L.  R  A.  n.  b.  477,  at  p.  481,  and  note  p.  485 ;  ap- 
proved in  Messenger  v.  Anderson,  225  U.  S.  436,  32  Sup.  Ct 
739 ;  Baker  v.  Estate  of  McLeod,  79  Wis.  534,  48  N.  W.  657 ; 
Bumham  v.  Burnham,  79  Wis.  557,  48  N.  W.  661. 

Nor  do  we  find  any  gift  to  grandchildren  under  any  other 
paragraph  of  the  wilL  The  stock  farm  was  given  to  the  son 
Jere,  "Lakeside"  was  given  for  a  joint  summer  residence,  but 
if  sold  the  proceeds  to  go  into  the  estate  fund;  interest  in 
Daisy  Roller  Mills,  part  of  estate  fund,  and  Michigan  lands 
to  be  divided  among  testator's  children  as  deemed  best  by  his 
wife.  All  the  remainder  of  testator's  property  may  be  classed 
as  property  invested  in  the  business.  The  so-called  estate 
fund  may  also  be  regarded  as  part  of  the  business  trust. 

Paragraph  2  of  the  will  provides : 

*T[  desire  and  direct  that  the  business  essentially  as  now  or- 
ganized and  conducted  shall  be  conducted  uninterruptedly 
and  indefinitely  under  a  charter  .  .  .  My  individual  ac- 
count on  the  books  of  the  business  shall  be  transferred  to  the 
account  of  'Edw.  P.  Allis  Estate,'  and  there  shall  go  to  its 
credit  the  entire  profits  and  accumulations  of  the  business  and 
also  the  income  and  proceeds  of  all  sales  of  any  property 
hereby  given  to  said  trustees  and  not  immediately  connected 
with  the  business,  the  same  as  all  such  things  have  heretofore 
gone  to  my  individual  account" 

The  provisions  in  the  will  respecting  the  estate  fund  show 
that  it  was  a  part  of  the  business  trust  created  by  the  will  and 
was  by  the  terms  of  the  will  to  remain  during  the  minority  of 
the  children  and  the  life  of  testator's  wife,  and  tather  exclude 
than  support  the  idea  that  there  was  any  gift  out  of  this  fund 
to  the  grandchildren.     The  will  provides : 

"3.  I  desire  and  direct  that  my  business  and  my  estate 
fund  or  account  shall  remain  and  be  conducted  as  above  dur- 
ing the  minority  of  my  children  and  during  the  life  of  my 
wife."  ... 

"13.  Upon  the  death  of  my  wife  and  the  majority  of  all 
my  children,  if  at  that  time  the  character  and  occupation  of 
them  all  is  reasonably  established,  and  if  not,  when  such  char- 
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acter  and  occupation  shall  be  settled  and  provided  for,  I  di- 
rect that  the  final  division  to  the  children  actually  engaged  in 
or  connected  with  the  business  of  Edw.  P.  Allis  k  Co.  be 
made  upon  the  following  basis :  .  .  /' 

The  will  also  provides  for  sale  and  termination  of  the  busi- 
ness and  division  if  in  the  unanimous  opinion  of  those  inter- 
ested the  business  has  become  improfitable.  The  division  re- 
ferred to  manifestly  means  a  division  of  the  proceeds  among 
those  interested. 

True,  there  are  provisions  in  the  will  to  the  effect  that  the 
business  be  "continued  uninterruptedly  and  indefinitely  un- 
der a  charter,"  but  such  provision  must  be  construed  in  the 
light  of  other  provisions  of  the  will. 

Paragraph  13,  above  quoted,  particularly  provides  for  final 
division,  but  makes  no  provision  for  grandchildren,  and  the 
fin^l  division  provided  vests  the  title  in  the  parties  in  inter- 
est unless  divested  by  some  provision  of  the  will,  and  then  it 
would  go  into  the  estate  fund  and  not  pass  to  grandchildren. 

There  are  questions  raised  by  counsel  for  respondents  re- 
specting validity  of  inconsistent  provisions  in  the  will,  de- 
feasance clauses,  and  limitation  which  are  claimed  to  be  void 
as  repugnant  to  the  grant,  and  a  long  line  of  authorities  are 
cited  in  support  of  the  position  taken  by  counsel.  We  do  not, 
however,  find  it  necessary  to  discuss  these  authorities. 

It  is  true  that  some  of  the  provisions  in  the  will  evince  a 
purpose  to  keep  the  property  in  the  family  of  the  testator,  to 
prevent  it  from  going  to  strangers  to  his  blood.  We  there- 
fore look  in  the  will  to  find  some  limitation  over  to  grandchil- 
dren, but  we  find  none,  and  the  testator  having  made  no  limi- 
tation over  to  grandchildren  we  can  make  none.  DanfoHh  v. 
OshhosK  119  Wis.  262,  97  K  W.  258 ;  Parsons  v.  Winslow, 
6  Mass.  169.;  Wool  v.  Fleetwood,  136  N.  C.  460,  48  S.  E. 
T85.     No  other  questions  need  be  considered. 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 
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The  following  opinion  was  filed  June  13,  1916: 

Kerwin,  J.  A  motion  was  made  in  this  court  in  the  na- 
ture of  a  motion  for  rehearing,  asking  the  court  to  change  the 
mandate  by  making  an  allowance  to  the  guardian  ad  litem  for 
costs,  disbursements,  and  fees.  It  is  set  out  that  $370.49  is 
disbursements,  all  of  which  was  expended  in  this  court  except 
$33.25;  that  the  total  time  consumed  on  appeal  to  the  su- 
preme court  was  two  days  at  Madison,  one  day  awaiting  trial 
and  the  other  in  argument ;  that  the  time  expended  in  getting 
out  bill  of  exceptions,  preparing  record  and  briefs,  and  con- 
sideration of  the  case  for  this  court  was  twenty-eight  days. 
Claim  is  also  made  for  services  and  disbursements  in  the 
county  and  circuit  courts.  We  shall  only  consider  the  allow- 
ance in  this  court  Any  allowance  for  services  and  disburse- 
ments in  the  county  and  circuit  courts  must  be  adjusted  and 
allowed  by  such  courts.  This  court  has  power  under  sec. 
4041&,  Stats.,  to  make  proper  allowance  to  the  guardian  ad 
litem  for  services  and  disbursements  in  this  court.  We  think 
$500  a  reasonable  allowance  for  services  and  $337.24  for  dis- 
bursements, making  in  all  $837.24. 

By  the  Court. — It  is  ordered  that  $837.24  be  and  the  same 
is  allowed  Christian  Doerfler,  guardian  ad  litem,  for  services 
and  disbursements  in  this  court,  and  the  mandate  is  amended 
accordingly.     No  costs  are  allowed  on  this  motion. 
Vol.163  — 80 
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Will  of  Lynch:  Shelton,  Appellant,  vs.  Lynch,  Ee- 
spondent 

March  17—^une  IS,  1916. 

WilU:  Undue  influence:  Trial:  Findings  of  fact:  Executors:  Proponent 

of  will:  Costs. 

1.  A  finding  of  the  circuit  court  that  a  will  was  procured  to  be  exe- 

cuted by  undue  Influence  of  a  daughter  with  whom  the  testatrix 
was  living  is,  upon  the  evidence,  held  not  to  be  so  clearly  errone- 
ous that  it  can  be  disturbed  by  this  court. 

2.  Where,  the  only  issue  in  a  case  being  as  to  whether  a  will  was 

procured  by  undue  influence,  forty-one  findings  of  fact  were 
filed,  consisting  mainly  of  a  synopsis  of  evidence  and  including 
a  wholly  unsupported  finding  of  mental  incapacity,  such  prac- 
tice is  condemned. 

3.  Nothing  in  sec.  2932  or  sec.  4041  &,  Stats.,  authorizes  the  taxing  of 

attorney's  fees  in  the  circuit  court  against  the  unsuccessful  pro- 
ponent of  a  will  who,  although  the  will  named  her  executrix  and 
was  admitted  to  probate  in  the  county  court,  did  not  qualify  as- 
executrix  but  acted  throughout  in  her  individual  capacity. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwio,  Circuit  Judge.  Affirmed  in  part/ 
reversed  in  part. 

Proceedings  to  probate  a  wilL  Ellen  Lynch  died  in  Mil- 
waukee March  15,  1913,  at  the  age  of  eighty-four,  leaving  a 
will  executed  June  26,  1912,  in  which  her  daughter,  Julia 
Shelton,  was  named  as  executrix.  The  will  left  $1,000  ta 
William  Lynch,  a  son;  $500  in  trust  to  Julia  Shelton  for 
John  Lynch,  another  son ;  $1,000  to  Julia  Shelton^  who  was 
also  made  residuary  legatee.  Whether  the  testatrix  had  any 
estate  depends  upon  whether  she  or  her  son  Edward,  the  con- 
testant, was  the  owner  of  a  bank  deposit  amounting  to  about 
$3,900.  The  will  was  admitted  to  probate  in  the  county 
court ;  but  upon  an  appeal  taken  by  Edward  Lynch  the  circuit 
court  reversed  the  judgment  of  the  county  court,  and  refused 
the  probate  of  the  will  on  the  ground  that  it  was  procured  to 
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be  executed  by  the  fraud,  duress,  and  undue  influence  of 
Jidia  Shelton,  and  awarded  attorney's  fees  against  her  in  the 
sum  of  $250.  From  a  judgment  entered  accordingly  she  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Arthur  Breslauer 
and  N.  L.  Baker  &  W.  J.  Zimmers,  and  oral  argument  by 
Mr.  Baker. 

For  the  respondent  there  was  a  brief  by  Kronshage,  McOov- 
em  &  Hannarij  and  oral  argument  by  Timothy  J.  HannarL 

The  following  opinion  was  filed  April  11,  1916 : 

ViNJE,  J.  No  attempt  to  give  even  a  synopsis  of  the  evi- 
dence will  be  made.  The  salient  features  of  it  tending  to 
support  the  judgment  of  the  circuit  court  are  these:  Ellen 
Lynch  and  her  son  Edward  ha4  lived  together  for  about 
twenty-five  years  immediately  preceding  January,  1912. 
During  the  latter  part  of  that  time  he  had  earned  as  much  as 
$100  per  month,  and  what  was  not  used  for  household  and 
other  expenses  by  them  was  deposited  in  a  bank,  part  of  the 
time  in  the  name  of  Ellen  Lynch,  part  of  the  time  in  her 
name  and  that  of  her  sons  Edward  and  William,  and  part  of 
the  time  in  her  and  Edward's  name.  Shortly  before  she 
made  her  will  Edward  withdrew  the  bank  account,  claiming  it 
was  his  and  that  he  wanted  to  use  it  as  he  was  about  to  be  mar- 
ried. In  January,  1912,  Ellen  Lynch  broke  her  hip  and  she 
was  removed  to  St.  Mary's  Hospital,  where  she  remained  till 
June  12,  1912,  when  she  was  removed  to  the  house  of  her 
daughter,  Julia  Shelton,  with  whom  she  continued  to  live  up 
to  the  time  of  her  death,  March  15,  1913.  There  is  consid- 
erable evidence  to  the  effect  that  Mrs.  Lynch  up  to  the  time 
she  went  to  the  hospital  thought  a  great  deal  of  her  son  Ed- 
ward; that  Julia  Shelton  refused  to  let  him  see  his  mother 
while  she  remained  with  her ;  that  Mrs.  Shelton  sent  for  an 
attorney  to  draw  the  will  and  that  she  was  also  instrumental 
in  causing  her  mother  to  institute  an  action  for  the  recovery 
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of  the  money  in  the  bank  drawn  out  by  Edward.  On  the 
other  hand  there  is  evidence  tending  to  prove  that  Mrs.  Lynch 
became  enraged  at  her  son  Edward  on  account  of  his  drawing 
out  of  the  money  in  the  bank  which  she  claimed  belonged  to 
her  and  for  that  reason  she  left  him  out  of  her  will ;  that  the 
will  was  the  result  of  her  free,  deliberate  choice  and  that  no 
undue  influence  of  any  kind  was  exerted  upon  her  by  Julia 
Shelton  or  any  one  else.  The  state  of  the  evidence  is  such 
that  we  cannot  say  the  circuit  court  clearly  erred  in  finding 
undue  influence,  hence  such  finding  must  stand  as  a  verity  in 
the  case. 

It  appears  that  at  the  close  of  the  trial  on  June  29,  1915, 
the  court  filed  a  memorandum  reading:  "Will  disallowed  on 
the  ground  of  undue  and  fraudulent  influence  upon  the  tes- 
tator. Objections  of  Edward  V,  Lynch  sustained.  Oral  di- 
rections will  be  given  for  the  direction  of  findings.  J.  C. 
LuDwio,  Judge." 

On  October  28,  1915,  forty-one  findings  of  fact  were  filed 
covering  eleven  printed  pages  of  the  case  and  including  a  find- 
ing that  the  testatrix  had  not  the  mental  capacity  to  execute  a 
will.  There  is  absolutely  no  evidence  to  sustain  such  a  find- 
ing. On  the  contrary,  all  the  evidence  shows  the  testatrix 
was  of  sound  mind,  and,  except  for  the  hip  broken  in  Janu- 
ary, in  good  health  for  a  person  of  her  age.  There  was  only 
one  issue  in  the  case  and  that  was  whether  or  not  the  will  was 
procured  by  undue  influence.  A  finding  covering  that  issue 
is  all  the  statute  and  good  practice  required.  Instead  of  that 
we  have  forty-one  findings,  consisting  in  the  main  of  a  synop- 
sis of  the  evidence  favorable  to  the  contestant.  Such  practice 
deserves  condemnation.  The  situation  would  lend  color  to 
the  surmise  that  the  findings  were  drawn  by  contestant's  at- 
torneys and  not  closely  enough  scanned  by  the  judge  at  the 
time  of  signing,  for  we  cannot  believe  that  he  intended  to  find 
lack  of  testamentary  capacity,  yet  the  assertion  of  that  fact  is 
included  in  both  the  findings  of  fact  and  conclusions  of  law. 
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The  court  also  adjudged  that  Mrs.  Shelton  personally  pay 
the  sum  of  $250  attorney's  fees  to  the  contestant.  Sec.  2932, 
Stats.,  authorizes  the  imposition  of  an  attorney's  fee  against 
an  executor  in  an  action  prosecuted  or  defended  by  him  when 
satisfied  that  the  prosecution  or  defense  is  in  bad  faith  or  for 
mismanagement.  Sec.  40416  authorizes  the  payment  of  an 
attorney's  fee  out  of  the  estate  in  will  contest  cases,  but  not  by 
the  proponent  or  contestant  personally.  Our  attention  has 
not  been  called  to  any  other  statutory  provisions  permitting 
attorney's  fees  to  be  taxed  against  an  unsuccessful  proponent 
of  a  will,  and  since  we  find  nothing  in  the  record  to  show  that 
Mrs:  Shelton  prosecuted  as  executrix  the  court  erred  in  im- 
posing attorney's  fees  against  her.  It  is  true  the  will  named 
her  as  executrix  and  that  it  was  admitted  to  probate  by  the 
county  court.  But  the  will  did  not  waive  the  giving  of  a 
bond  by  the  executrix  and  we  cannot  find  one  was  given,  so  we 
must  conclude,  as  the  entitling  of  the  papers  also  shows,  that 
Mrs.  Shelton  prosecuted  in  her  individual  capacity  and  not 
as  executrix. 

By  the  Court. — That  part  of  the  judgment  reversing  the 
judgment  of  the  county  court  and  refusing  probate  of  the  will 
is  affirmed;  that  part  of  the  judgment  awarding  an  attorney's 
fee  of  $250  against  Julia  Shelton  is  reversed.  The  appellant 
will  recover  costs  in  this  court. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
June  13,  1916. 
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Union  Bank  of  Milwaukee,  Respondent,  vs.  Commercial 
Securities  Company  and  another,  imp.,  Appellants. 

March  18— June  13, 1916. 

Bills  and  notes:  Indorsers:  Parol  evidence  as  to  liaMlity:  Discharge 
by  use  of  collaterals  for  other  purposes:  Estoppel:  Promise  of  in- 
dorsers to  pay:  Consideration:  Reliance  thereon:  Bpedal  verdict: 
Omitted  facts:  Appeal:  Harmless  errors, 

1.  In  the  absence  of  fraud,  parol  evidence  as  to  what  occurred  be- 

tween the  parties  before  or  at  the  time  of  the  giving  of  promis- 
sory notes  is  not  admissible  to  show  that  those  whose  names  ap- 
pear thereon  as  indorsers  were  In  fact  to  be  liable  thereon  as 
makers. 

2.  One  who  places  his  name  on  the  back  of  a  note  before  delivery  to 

give  credit  thereto  is  not  liable  as  a  maker,  but  only  as  an  in- 
dorser,  even  though  he  was  not  a  party  to  the  note  prior  to  his  so 
writing  his  name. 

3.  If  a  person  acts  in  his  business  relations  with  another  under  such 

circumstances  as  to  ch*arge  him  with  knowledge  that  such  other 
may  probably  rely  thereon  to  his  damage  in  case  of  such  person's 
conduct  thereafter  being  inconsistent  with  his  former  actions, 
and  such  other  does  in  good  faith  so  rely,  such  person  cannot  so 
change  his  position  to  such  other's  prejudice. 

4.  In  an  action  by  a  bank  against  the  indorsers  of  promissory  notes 

for  which  certain  collaterals  held  by  the  bank  for  other  notes 
of  the  same  maker  were  secondarily  security,  the  Jury  having 
found  upon  sufficient  evidence  that  at  and  prior  to  the  time  of 
waiving  protest  on  the  notes  in  suit  defendants  promised  to  pay 
them,  that  after  maturity  of  the  notes  in  suit  defendants  advised 
and  aided  the  transfer  by  the  bank  of  said  collaterals,  with  the 
notes  primarily  secured  thereby,  to  another  person,  and  that 
with  full  knowledge  of  such  transfer  they  again  promised  to  pay 
the  notes  in  suit;  and  it  being  apparent  from  the  evidence  that 
the  bank  in  good  faith  relied  on  such  promises  in  parting  with 
the  collateral  and  in  dealing  with  the  maker  of  the  notes,  de- 
fendants are  estopped  from  asserting  they  were  relieved  from 
liability  as  indorsers  on  the  ground  that  the  bank  had  applied 
the  collaterals  to  other  purposes. 
6.  It  is  not  material  in  such  case  that  there  was  no  consideration 
moving  to  the  indorsers  for  their  promise  to  pay  the  notes,  if 
such  promise  was  made  to  induce  the  plaintiff  bank  to  look  to 
them  and  not  to  the  collaterals  or  other  means  it  might  have  for 
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satisfaction  of  the  debt  in  whole  or  in  part,  and  the  bank  relied 
and  acted  thereon. 

6.  No  question  having  been  submitted  to  the  jury  as  to  plaintiff's  re- 

liance upon  the  defendants'  promises,  and  no  request  made  for 
such  submission,  that  question  must,  under  sec.  2858m,  Stats.,  be 
deemed  to  have  been  determined  by  the  trial  court  in  conformity 
with  its  judgment. 

7.  Errors  committed  in  the  course  of  the  trial  are  not  sufficient 

ground  for  reversing  a  Judgment  unless  it  pretty  clearly  appears 
that  the  result  might  probably  have  been  more  favorable  to  the 
party  complaining  if  they  had  not  occurred;  and,  in  the  light  of 
the  presumption  that  the  trial  was  before  a  competent  Judge 
and  an  impartial  and  intelligent  Jury,  there  is  generally  little 
use  in  bringing  to  the  attention  of  this  court  many  detail  matters 
in  respect  to  the  admission  of  evidence,  where  such  matters  must 
be  considered  in  connection  with  a  mass  of  evidence  and  many 
circumstances. 

8.  The  Jury  found  that  the  agreement  pursuant  to  which  the  said 

collaterals  and  about  $20,000  of  notes,  given  by  the  maker  of  the 
notes  in  suit  and  primarily  secured  by  said  collaterals,  were 
transferred  to  one  N.,  who  was  interested  in  protecting  the 
credit  of  said  maker,  was  made  by  N.  in  consideration  of  a  prom- 
ise by  the  bank  to  discount  his  notes,  or  those  of  companies  con- 
trolled by  him,  to  the  amount  of  $60,000;  also  that  such  loan  of 
$60,000  was  not  to  become  effective  until  approved  by  the  direct* 
ors  of  the  bank.  It  appeared  that  such  approval  was  to  depend 
upon  the  directors  being  satisfied  of  the  truth  of  representations 
made  by  N.,  which  investigation  proved  to  be  untrue,  but  that 
the  transaction  as  to  the  payment  or  purchase  by  N.  of  the 
$20,000  of  notes  and  the  transfer  to  him  of  the  collaterals  had 
been.  In  the  meantime,  completed  and  was  not  thereafter  re- 
scinded. Held,  that  the  refusal  of  the  bank  to  make  the  loan  to 
N.  did  not  affect  the  liability  of  the  defendants  upon  their  prom- 
ise to  pay  the  notes  in  suit. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  W.  J.  Turner,  Circuit  Judge.     Affirmed. 

Action  to  recover  on  seven  promissory  notes,  aggregating 
$6,000,  and  interest.  The  complaint  contained  appropriate 
all^ations  to  charge  defendants  Commercial  Securities  Com- 
pany and  C.  R.  Oether  as  indorsers.  The  notes  were  dated 
May  1,  1913,  payable  four  months  after  date,  signed  by  the 
defendant  Heller  Piano  Company,  payable  to  the  order  of  the 
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defendant  Securities  Company  at  the  plaintiff  bank,  indorsed 
by  such  company  and  defendant  Oether,  and,  for  value,  de- 
livered to  such  bank.  They  were  alike  in  form,  and  contained 
a  provision  for  pledging  collateral  security  for  their  payment 
in  this  form :  "Having  deposited  with  said  bank  as  collateral 
security,  for  payment  of  this  or  any  other  direct  or  indirect 
liability  or  liabilities  of  us  to  said  bank,  due  or  to  become  due, 
or  that  may  be  hereafter  contracted  or  existing,  howsoever  ac- 
quired by  said  bank,  the  following  property,"  describing  con- 
ditional sale  contracts  covering  pianos,  and  followed  by  ap- 
propriate provisions  for  realizing  on  the  collateral  as  neces- 
sary and  application  of  the  proceeds. 

Defendants  Gether  and  the  Securities  Company  answered, 
separately,  admitting  the  making  and  delivery  of  the  notes  as 
stated  in  the  complaint,  that  they  had  not  paid  them,  that  the 
notes  were  possessed  by  plaintiff,  and  that  they,  in  writing, 
waived  protest  for  nonpayment  and  notice  of  protest,  and 
pleading  as  defenses,  that  the  notes  were  delivered  to  the 
plaintiff  upon  conditions  which  were  not  performed,  and  that 
the  maker  delivered  to  it  collateral  security  for  payment  of 
the  notes,  and  that  it  had,  in  due  time,  in  its  hands  and  under 
its  control  the  means  of  complete  or  partial  satisfaction  of  the 
indebtedness  of  the  piano  company  upon  the  notes;  but  ap- 
plied the  same  to  other  purposes  than  such  payment. 

The  court  permitted  evidence  claimed  by  plaintiff  to  show, 
or  tend  to  show,  that  the  loans  evidenced  by  the  notes  were 
made  to  Gether  and  the  Securities  Company,  and  that  they 
were  primarily  liable  therefor ;  also  that  Gether,  for  himself 
and  such  company,  when  the  waiver  of  protest  was  made, 
promised  to  pay  the  notes.  There  was  also  evidence  to  this 
effect:  In  September,  1913,  the  piano  company  was  indebted 
to  the  bank  to  the  amount  of  $20,000,  and  interest,  in  addi- 
tion to  the  indebtedness  on  the  notes  in  suit,  and  had  collateral 
security  therefor  which  was,  secondarily,  security  for  pay- 
ment of  the  latter,  and  that  the  former  indebtedness,  with  the 
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collateral  thereto,  was  taken  out  of  the  bank  by  H.  P.  Nelson, 
he  giving  his  check  to  the  bank  for  $20,240.90.  The  check 
was  made  payable  to  the  piano  company.  It  was  duly  in- 
dorsed to  the  bank  and  thereupon  the  piano  company  notes, 
aggregating  the  amount  of  the  check,  and  the  collateral  to 
such  notes,  were  produced  and  turned  over  to  Nelson.  The 
check  was  paid.  Nelson  was  interested  in  protecting  the 
credit  of  the  piano  company  and  keeping  it  in  business. 
There  was  a  dispute  in  the  evidence  as  to  whether  the  transac- 
tion involved  a  purchase  of  the  notes  with  the  collateral  or  a 
payment  of  the  notes.  There  was  evidence  tending  to  prove 
that  Oether,  on  behalf  of  himself  and  the  Securities  Company, 
participated  in  such  transaction  and  consented  thereto,  prom- 
ising, during  the  negotiations,  that  they  would  take  care  of 
the  notes  in  suit  There  was  further  evidence  to  the  effect 
that,  as  part  of  the  transaction  aforesaid,  plaintiff  agreed  to 
discount  or  place  notes  of  H.  P.  Nelson  and  companies  con- 
trolled by  him  to  the  amount  of  $60,000,  but  upon  condition 
that  the  matter  should  be  approved  by  the  board  of  directors 
of  the  bank  after  investigation  as  to  the  truth  of  representa- 
tions made  by  him  which  were  material  to  the  value  of  the 
proposed  paper;  that  upon  such  investigation  being  made,  the 
representations  were  found  to  be  materially  untrue  and  so  the 
bank  declined  to  take  or  handle  such  paper ;  that  the  taking  of 
such  paper  was  so  far  independent  of  the  delivery  of  the  notes 
and  collateral  for  the  Nelson  check  of  $20,240.90,  and  that 
the  latter  part  was  fully  closed  up  without  waiting  for  action 
as  to  the  former  and  was  not  thereafter  rescinded. 

There  was  further  evidence  to  the  effect  that  the  day  after 
the  notes  in  suit  matured  there  was  a  credit,  on  the  books  of 
the  bank,  to  the  piano  company,  at  the  close  of  business  for  the 
day,  of  $1,313.71.  At  the  opening  of  business  the  credit  was 
$826.75.  That  was  added  to  during  the  day  by  items  aggre- 
gating over  $6,000  and  debited  so  as  to  leave  the  balance 
stated.     There  were  debit  and  credit  charges  each  business 
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day  thereafter  up  to  the  close  of  the  account,  October  4,  1913, 
leaving,  generally,  a  small  balance  in  credit  at  the  end  of 
each  day.  There  was  a  dispute  as  to  whether  the  credit  to  the 
piano  company,  indicated  by  this  account,  was  available  for 
payment  of  the  notes  in  suit.  It  was  claimed  by  plaintiflF  that 
it  was  created  by  drafts  which  were  credited  up  subject  to  be 
charged  back  if  not  paid  and  that  they  were  dishonored ;  that 
such  condition  existed  right  along;  drafts  being  taken  by  the 
bank,  credited  up,  and  the  proceeds  immediately  checked  out, 
which  drafts  were  dishonored  to  such  extent  that  there  really 
was,  counting  out  such  drafts,  an  overdraft  account  all  the 
time. 

There  was  evidence  that  September  20,  1913,  the  plaintiff 
held  certain  real  estate  which  had  been  transferred  to  it  by 
Hugo  Heller,  that  he,  on  that  day,  authorized  plaintiff  to  sell 
the  same  for  $3,000,  and  apply  the  money  in  payment  of  cer- 
tain indebtedness  of  the  Heller  Piano  Company  other  than 
that  on  the  notes  in  question,  and  that  such  sale  and  applica- 
tion were  made. 

There  was  further  evidence  bearing  on  the  subjects  covered 
by  the  special  verdict  other  than  those  heretofore  referred  to. 

The  jury  found,  in  brief,  as  follows : 

Ist.  Before  the  execution,  indorsement,  and  delivery  of  the 
notes  to  plaintiff,  it  was  agreed,  between  Oether,  on  behalf  of 
himself  and  the  Securities  Company,  and  plaintiff,  that  the 
latter  should  make  the  loan  to  Oether  and  the  Securities  Com- 
pany. 

2d.  The  notes  in  suit  were  given  and  indorsed  to  carry  out 
said  agreement. 

3d.  When  the  waiver  of  protest  was  made,  Geiher,  for  him- 
self and  the  Securities  Company,  agreed  to  pay  the  notes. 

4th.  Oether,  knowing  of  the  disposition  of  the  securities 
held  by  the  bank  for  the  indebtedness  of  the  piano  company, 
and,  after  the  maturity  of  the  notes  in  suit,  for  himself  and 
the  Securities  Company,  promised  to  pay  the  same. 
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5th.  Gether,  knowing  that  the  collateral  parted  with  by  the 
plaintiff  in  the  transaction  with  Nelson  was  also  collateral  to 
the  indebtedness  in  suit^  advised  and  aided  in  such  transac- 
tion. 

6th.  The  value  of  the  collateral  so  parted  with  did  not  ex- 
ceed $15,000. 

7th.  The  plaintiff,  in  September,  1913,  did  not  apply  to 
other  purposes  collateral  security  applicable  to  the  notes  in 
suit 

8th.  The  notes  in  suit  were  not  delivered  to  Hugo  Heller 
with  knowledge  of  plaintiff's  cashier  that  they  were  not  to  be 
delivered  to  the  bank  until  after  the  collateral  therewith  had 
been  approved  by  H.  P.  Nelson. 

9th.  The  market  value  of  the  collateral  to  the  notes  in  suit 
was  $9,063  when  deposited  with  plaintiff. 

10th.  The  agreement  to  pay  the  $20,240.90  which  was  paid 
to  plaintiff  was  in  consideration  of  an  agreement  by  plaintiff 
to  discount  notes  of  H.  P.  Nelson  and  the  companies  con- 
trolled by  him,  aggregating  $60,000. 

11th.  It  was  understood  that  the  loan  of  $60,000  was  not 
to  be  made  until  approved  by  the  board  of  directors  of  the 
plaintiff. 

The  defendants,  Gether  and  the  Securities  Company,  re- 
quested the  court  to  submit  to  the  jury,  among  others,  ques- 
tions as  to  whether,  at  the  time  the  notes  in  suit  became  due, 
plaintiff  had  in  its  hands  the  means  of  complete  or  partial 
satisfaction  of  such  notes,  which  it  applied  to  other  purposes. 
Such  questions  were  not  submitted  except  so  far  as  covered  by 
the  finding  numbered  7.  Appropriate  motions  were  made  on 
behalf  of  said  defendants  to  save  for  review  the  matters  pre- 
sented on  this  appeal,  which  motions  were  denied  and  judg- 
ment was  rendered  in  favor  of  plaintiff  for  the  amount 
claimed  in  the  complaint,  with  costs. 

For  the  appellants  there  was  a  brief  by  Glichsman,  Gold  & 
Corrigan,  attorneys  for  C.  R,  Gether,  and  J.  E.  Tiemey,  at- 
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torney  for  Commercial  Securities  Company,  and  a  separate 
brief  by  Jackson  B.  Kemper,  of  counsel;  and  the  cause  was 
argued  orally  by  Mr,  Kemper  and  Mr.  If.  L.  Gold. 

For  the  respondent  there  was  a  brief  by  Rubin,  Fawcett  & 
Dutcher,  attorneys,  and  Paul  R.  Newcomh,  of  counsel,  and 
oral  argument  by  Mr.  Francis  E.  McGovem  and  Mr.  New- 
comh. 

The  following  opinion  was  filed  April  11, 1916 : 

Marshall,  J.  The  first  proposition  submitted  on  behalf 
of  appellants  which,  in  an  orderly  treatment  of  the  case,  it 
seems  should  be  considered,  is  that  questions  1  and  2  of  the 
special  verdict  should  not  have  been  submitted  and  the  find- 
ings in  respect  thereto  should  not  be  deemed  material,  because 
it  is  not  competent  to  vary  a  written  contract  by  parol  eW- 
dence  of  what  occurred  between  the  parties  prior  to  or  con- 
temporaneous with  its  making,  and  the  law  in  that  respect  ap- 
plies to  the  contract  relations  between  the  payee  of  a  note  and 
one  who  places  his  name  thereon,  in  form,  as  an  indorser,  no 
fraud  being  practiced  in  securing  the  indorsement  Such 
proposition  is  ruled  in  appellants'  favor  by  Charles  v.  Denis, 
42  Wis.  56 ;  Davy  v.  Kelley,  66  Wis.  452,  29  K  W.  232 ;  Hal- 
bach  V.  Trester,  102  Wis.  530,  78  N.  W.  759;  HacJcley  Nat. 
Bank  v.  Barry,  139  Wis.  96,  120  N.  W.  275 ;  and  other  cases 
decided  by  this  court,  all  in  harmony  with  a  very  elementary 
principle. 

In  Hackley  Nat.  Bank  v.  Barry ^  speaking  of  such  prin- 
ciple, the  court  said : 

"Our  books  are  replete  with  statements  and  applications  of 
that  rule.  ...  It  has  been  applied  in  many  instances  to  pre- 
clude admission  of  evidence  of  what  was  said  between  parties 
to  commercial  paper,  at  the  time  of  the  making  thereof,  to 
vary  its  terms :  as  that  it  might  be  paid  in  bank  notes  .  .  .  ; 
or  that  a  party  purporting  to  be  bound  as  a  payee  or  indorser 
should  not  be  so  boimd  ...  ;  or  that  the  indorser  placed  his 
name  on  the  note  with  the  understanding  that  his  indorsement 
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should  be  without  recourse  .  .  .   ;  and  many  more  like  in- 
stances." 

In  Halbach  v.  Trester  it  was  said,  in  effect,  that  the  engage- 
ment which  the  law  implies  from  the  circumstances  of  a  per- 
son placing  his  name  on  the  back  of  a  note,  in  form,  as  an  in- 
dorser,  is  just  as  immune  from  danger  of  being  varied  by 
parol  evidence  as  any  other  written  contract.  "There  being 
no  claim  of  fraud  in  securing  the  indorsement,  the  trial  court 
properly  rejected  the  testimony  by  which  it  was  sought  to  es- 
tablish the  fact  that  defendants  did  not  intend  to  bind  them- 
selves as  indorsers." 

No  reason  is  perceived  why  the  foregoing  does  not  preclude 
the  findings  of  the  jury  that  the  agreement,  pursuant  to  which 
the  notes  in  suit  were  given,  was  that  respondent  should  loan 
the  money,  therein  promised  to  be  paid,  to  appellants,  from 
affording  any  efficient  support  to  the  judgment.  There  is  no 
finding  that  any  fraud  was  practiced  upon  them  by  respondent 
to  secure  their  indorsements,  and  no  evidence  which  would 
tend  to  support  any  such  finding.  On  the  contrary,  the  evi- 
-dence,  quite  strongly,  affirmatively  indicates  that  the  contract, 
as  indicated  by  the  writing,  is  precisely  the  one  appellants  in- 
tended to  make ;  but  there  is  no  need  for  discussing  the  matter 
«o  we  will  not  extend  the  opinion  by  referring  in  detail  to  the 
evidence. 

Paulson  V.  Boyd,  137  Wis.  241,  118  N.  W.  841,  and  simi- 
lar cases,  to  the  effect  that  parol  evidence  is  admissible  to  show 
that  a  note  was  delivered  to  take  effect  only  upon  some  stipu- 
lated condition,  and  Breitengross  v.  Farr,  100  Wis.  215,  75 
X.  W.  893,  to  the  effect  that  such  evidence  is  competent  in  an 
action  between  persons  liable  on  a  note  to  show  the  contract 
relations  between  them  in  relation  to  the  matter,  are  in  har- 
mony with  the  foregoing. 

It  is  suggested  that,  as  appellants  placed  their  names  on  the 
back  of  the  notes  before  delivery  to  give  credit  thereto,  they 
are  liable  as  makers,  particularly  Gether,  who  was  not  a  party 
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to  the  notes  prior  to  his  so  writing  his  nama  Such  is  the  rule 
in  some  jurisdictions,  as  indicated  in  E.  L.  Welch  Go,  v.  OUr 
lett,  146  Wis.  61,  130  N.  W.  879;  but  the  weight  of  authority 
is  to  the  contrary,  and  the  decisions  of  this  court  are  in  har- 
mony therewith.  Davis  v.  Barron,  13  Wis.  227;  King  v. 
Ritchie,  18  Wis.  554;  Frederick  v.  Winans,  51  Wis.  472,  8 
N.  W.  301 ;  Blakeslee  v.  Hewett,  76  Wis.  341,  44  N.  W.  1105. 

The  defense  pleaded  that  the  notes  were  delivered  to  re- 
spondent conditionally,  and  that  the  conditions  were  never 
fulfilled,  was  negatived  by  the  jury  upon,  ample  evidence  to 
support  the  finding.  So  we  turn  to  the  matter  covered  by  the 
second  defense  pleaded ;  i.  e,  that  respondent,  seasonably,  had 
in  its  hands  and  under  its  control  the  means  of  complete  or 
partial  satisfaction  of  the  notes,  but  applied  the  collateral  to 
such  notes  and  such  means  of  satisfaction  to  other  purposes 
than  their  payment.  Several  interesting  questions  are  dis- 
cussed in  the  briefs  of  counsel  relating  to  such  second  defense 
which  are  immaterial  in  view  of  the  findings  of  the  jury  that^ 
at  the  time  appellants  waived  protest  on  the  notes,  and  prior 
thereto,  they  promised  to  pay  them ;  that  with  full  knowledge 
of  the  delivery  of  the  collateral  to  the  $20,000  of  notes  and 
the  disposition  made  of  the  other  securities  held  by  the  bank 
for  the  indebtedness  of  the  Heller  Piano  Company,  and  after 
the  maturity  of  the  notes,  appellants  promised  to  pay  them;, 
and  that,  with  full  knowledge  of  the  relation  of  such  collateral 
to  the  indebtedness  represented  by  said  notes,  appellants  ad- 
vised and  aided  in  the  transfer  of  such  collateral  to  the  H.  P. 
Nelson  Company.  There  is  ample  evidence  to  support  such 
findings. 

That  there  was  no  consideration  which  moved  to  appellants 
for  their  promise  to  pay  the  notes  is  not  material  if  such  prom- 
ise was  made  to  induce  respondent  to  look  to  them  and  not  to 
the  collateral  or  other  means  respondent  might  have  for  sat- 
isfaction, in  whole  or  in  part,  of  the  indebtedness,  and  re- 
spondent acted  thereon,  which  seems,  clearly,  to  be  the  case^ 
as  the  jury,  in  effect,  found. 
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There  was  evidence  that  when  the  negotiations  were  on  for 
turning  the  collateral  over  to  H.  P.  Nelson,  respondent 
wanted  the  entire  liabilities  of  the  Heller  Piano  Company 
taken  out  of  the  bank;  that  appellants  participated  in  the  ne- 
gotiations and  urged  respondent  to  deal  with  Nelson  and  the 
■collateral  without  reference  to  the  notes  in  suit,  Oether  say- 
ing,^ — "Leave  the  Commercial  Securities  Company  and  my 
papers  alone,"  or  words  to  that  effect  "I  will  take  care  of 
them  myself.  All  I  want  is  time.  I  will  pay  that;  that  is 
my  indebtedness" — and  that,  thereupon,  the  transaction  for 
turning  the  collateral  and  some  over  $20,000  of  the  liabilities 
of  the  piano  company  to  Nelson  was  concluded.  The  jury  in 
making  the  findings  in  question  must  have  believed  that  evi- 
dence. Appellants,  Nelson,  and  the  piano  company  were 
very  closely  related  in  business.  It  was  very  important  to  ap- 
pellants and  Nelson  to  keep  such  company  a  going  concern, 
and  the  arrangement  appellants  promoted  for  taking  the  large 
amount  of  piano  company  indebtedness  out  of  the  bank  was 
thought  to  be  vital  thereto.  It  was  necessary  to  such  ar- 
rangement, as  evidence  tends  to  show,  which  the  jury  must 
have  believed  in  coming  to  the  conclusions  which  they  did, 
that  the  bank  should  leave  the  indebtedness  on  the  notes  in 
«uit  out  of  the  transaction  with  Nelson,  as  a  matter  to  be 
looked  after  by  appellants.  That  was  done  and  the  business 
between  the  bank  and  the  piano  company,  including  the  hand- 
ling of  the  latter's  bank  account,  was  thereafter  conducted 
without  reference  to  the  particular  indebtedness.  It  was  left 
out  of  calculation,  as  to  the  piano  company,  on  the  theory, 
apparently,  that  appellants  would  care  therefor  according  to 
the  promise  which  entered  into  the  transaction  of  releasing 
the  collateral  to  Nelson.  Consistent  therewith,  the  piano 
company  was  acconnnodated  by  being  permitted  to  do  its  ordi- 
nary business  with  the  bank,  undisturbed  by  the  circumstance 
of  the  existence  of  the  overdue  notes.  It  deposited  drafts  for 
collection,  from  day  to  day,  as  occasion  required,  and  drew 
against  them  to  meet  its  necessities.    During  this  time  au- 
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thority  was  given  to  the  bank  by  Heller  to  sell  some  real  estate 
it  held  for  him  and  apply  the  proceeds  on  indebtedness  of  the 
piano  company,  other  than  the  notes  in  suit  As  to  this  par- 
ticular matter,  we  do  not  overlook  the  form  of  the  order  as  to 
the  sale  of  the  realty  and  disposition  of  the  proceeds;  but  the 
undisputed  evidence,  as  the  court  instructed  the  jury,  is  that 
the  application  of  such  proceeds  was  directed  by  Heller  to  be 
made  upon  particular  indebtedness,  or  the  understanding  was 
that  it  should  be  so  applied,  and  such  was  done.  In  shorty 
from  the  time  of  the  waiver  of  protest  and  assurances  by  ap- 
pellants that  they  would  take  care  of  the  particular  indebted- 
ness, the  conduct  of  the  bank  is  inconsistent  with  any  other 
reasonable  theory  than  that  it  relied  on  such  assurances  and, 
so  relying,  that  it  parted  with  collateral  security  for  payment 
of  such  indebtedness  and  left  the  enforcement  of  the  security 
specially  pledged  for  such  payment  to  be  looked  after  by  ap- 
pellants and  omitted  to  exercise  any  right  it  had  to  resort 
therefor  to  the  piano  company's  bank  account. 

That  the  evidence  shows  that  the  bank  relied  on  the  assur- 
ances of  appellants  as  stated,  as  the  trial  court  viewed  the  mat- 
ter, if  the  facts  were  as  indicated  in  the  third,  fourth,  and 
fifth  findings  made  by  the  jury,  is  evident  from  the  circum- 
stances that  the  questions  which  resulted  in  such  findings  were 
submitted  on  the  theory  that  they  covered  the  essentials  of  an 
estoppel  in  pais  against  appellants  efficiently  putting  forth 
the  matters  covered  by  the  second  defense  pleaded,  and  no 
question  was  submitted  in  respect  to  such  reliance.  Counsel 
for  appellants  did  not  request  the  submission  of  any  such 
question.  Had  one  been  submitted,  there  can  be  no  reason- 
able doubt  as  to  what  the  answer  would  have  been.  It  would 
have  been  in  favor  of  respondent  as  a  natural  result  of  the 
other  findings  and  the  evidence.  In  any  event,  it  must  be 
regarded  as  a  verity  that  the  court  below  decided  such  matter 
in  favor  of  respondent  under  the  statutory  rule  that  all  mat- 
ters of  fact  essential  to  support  a  judgment  rendered  on  a  spe- 


Digitized  by 


Google 


13]  JANUAKY  TERM,  1916.  481 

Union  Bank  y.  Ck>mmercial  Securities  Co.  163  Wis.  470. 

cial  verdict,  which  are  controverted  on  the  evidence,  if 
omitted  from  such  verdict  and  not  brought  to  the  attention  of 
the  court  by  request  for  findings,  shall  be  deemed  determined 
by  the  court  in  conformity  with  its  judgment,  and  consent 
shall  be  presumed  that  such  omitted  facts  be  determined  by 
the  court.     Sec.  2858m,  Stats. 

It  needs  no  discussion  to  demonstrate  that  the  situation 
shown  by  the  findings  above  referred  to  creates  an  estoppel  in 
favor  of  respondent  as  to  all  the  matters  covered  by  appel- 
lants' second  defense  and  precludes  them  from  eflSciently  mak- 
ing any  defense  to  their  alleged  liability  upon  the  notes, 
which  they  knew,  or  ought  reasonably  to  have  known,  existed 
when  they  lulled  respondent  into  the  belief  that  they  would 
not  question  such  liability  and  so  induced,  or  materially  aided 
in  inducing,  it  to  take  a  course  by  which  it  would  be  greatly 
prejudiced  if  they  were  permitted  to  successfully  change  their 
attitude. 

If  a  person  acts  in  his  business  relations  with  another,  un- 
der such  circumstances  as  to  charge  him  with  knowledge,  that 
such  other  may  probably  rely  thereon  to  his  damage  in  case 
of  such  person's  conduct  thereafter  being  inconsistent  with 
his  former  actions  and  such  other  does,  in  good  faith,  so  rely, 
such  person  cannot  so  change  his  position  to  such  other's  prej- 
udice. Siaie  ex  rel.  Att'y  Gen.  v.  N.  P.  B.  Co.  157  Wis.  73, 
97, 147  K  W.  219. 

The  doctrine  of  estoppel  is  of  far-reaching  character. 
While  it  has  been  spoken  of  by  some  writers  with  a  measure 
of  discredit,  as  this  court  remarked  in  Marling  v.  FitzOerald, 
138  Wis.  93,  120  N.  W.  388,  "It  is  entitled  to  the  distinction 
of  being  one  of  the  greatest  instrumentalities  to  promote  the 
ends  of  justice  which  the  equity  of  the  law  affords."  Where 
the  facts  call  for  its  application  in  order  to  prevent  injustice 
being  done,  it  "has  the  field  to  itself  superseding  all  other 
rules  which  have  not  fully  acted  upon  the  particular  situation. 
It  absolutely  precludes,  both  at  law  and  in  equity,  a  party 
Vol.  163  —  31 
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"from  asserting  rights  which  might  perhaps  have  other- 
wise existed,  either  of  property,  of  contract,  or  of  remedy,  as 
against  another  person,  who  has  in  good  faith  relied  upon  such 
conduct,  and  has  been  led  thereby  to  change  his  position  for 
the  worse,  and  who  on  his  part  acquires  some  corresponding 
right,  either  of  property,  of  contract,  or  of  remedy."  2  Pom. 
Eq.  Jur.  (3ded.)  §804. 

We  have  examined  all  the  features  of  the  briefs  of  counsel 
for  appellants  respecting  errors  claimed  in  giving  or  failing 
to  give  instructions,  in  failing  to  fifubmit  to  the  jury  questions 
requested,  in  the  admission  or  rejection  of  evidence,  and  oth- 
ers, and  it  does  not  seem  that  this  opinion  should  be  extended 
by  referring  to  them  in  detail  and  showing  why  we  are  per- 
suaded that  no  such  error  in  respect  to  any  such  matter  was 
committed  which  probably  affected  the  verdict  of  the  jury  as 
to  the  matters  creating  the  estoppel  upon  which,  it  seems,  the 
judgment  is  well  grounded. 

Under  the  established  rule  that,  no  matter  how  many  errors 
may  be  committed  in  the  course  of  a  trial,  they  will  not  oper- 
ate to  disturb  the  judgment  on  appeal  unless  it  appears,  pretty 
clearly,  that  had  they  not  occurred  the  result  might  probably 
have  been  more  favorable  to  thfe  party  complaining,  gener- 
ally, there  is  little  use  in  bringing  to  tha  attention  of  this 
court  many  detail  matters  in  respect  to  the  admission  of  evi- 
dence, where  such  matters  must  be  considered  in  connection 
with  a  mass  of  evidence  and  many  circumstances,  in  the  light 
of  the  presumption  that  the  trial  was  before  a  competent  trial 
judge  and  an  impartial  and  intelligent  jury.  Such  a  jury 
may  be  swayed  by  immaterial  evidence  or  rather  unfair  con- 
duct of  counsel;  but  the  fact  in  that  regard  must,  pretty 
clearly,  affirmatively  appear  from  the  record,  or  errors  as- 
signed as  to  such  conduct,  or  mere  irrelevant  or  immaterial 
evidence,  or  the  rejection  of  evidence,  else  the  fault,  in  case 
of  there  being  any,  must  be  regarded  as  nonprejudicial. 
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We  may  well  give  some  special  attention  to  the  claim  that 
judgment  should  have  been  awarded  appellants  because  the 
jury  found  that  Nelson's  agreement  to  pay  $20,240.90  to  the 
respondent  and  to  take  indebtedness  of  the  piano  company  to 
that  amount  with  the  collateral  thereto  out  of  the  bank,  was 
in  consideration  of  the  latter's  agreement  to  discount  notes'  of 
Nelson  and  his  companies  to  the  amount  of  $60,000,  and  that 
such  discount  was  refused.  It  is  considered  that, — ^the  jury 
having  also  found  that  the  feature  of  the  agreement  as  to  the 
$60,000  was  not  to  be  efFeetive  until  approved  by  the  board 
of  directors  of  the  bank,  and  the  evidence  showing  that  such 
approval  was  to  wait  upon  satisfaction  by  such  board  as  to 
representations  made  by  Nelson  affecting  the  character  of  his 
paper;  that  the  feature,  as  to  payment  of  the  $20,240.90  to, 
and  taking  piano  company  indebtedness  to  that  amount  out  of, 
the  bank,  was  closed  up  without  waiting  for  action  by  such 
board  upon  the  $60,000  matter,  and  that  the  closed  feature 
was  not  thereafter  rescinded, — the  court  was  warranted  in 
holding  that  the  result  as  to  the  $60,000  was  inmiaterial  to 
the  other  feature  and  the  promise  of  appellants  to  take  care  of 
the  notes  in  suit  if  the  bank  would  deal  therewith  separate 
from  the  other  indebtedness  and  surrender  the  security  which 
was  primarily  liable  therefor. 

The  suggestions  that  the  evidence  showed  $62  to  have  been 
paid  into  the  bank  as  collections  on  the  collateral  to  the  notes 
in  suit  after  the  action  was  commenced,  and  that  two  of  the 
items  of  collateral  were  not  produced  at  the  trial,  and  that 
such  matters  should  have  been  applied  to  reduce  the  liability 
of  appellants,  have  not  been  overlooked.  The  evidence  as  to 
the  $52  and  the  disposition  thereof  is  not  very  clearl  It 
rather  seems  that  Gether  had  the  benefit  of  it  or  that  it  was 
set  aside  for  him  and  his  cosurety.  It  also  seems  that  the  two 
contracts  referred  to  were  accounted  for  and  not  lost.  In  any 
event,  those  matters  do  not  seem  to  have  been  brought  to  the 
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attention  of  the  trial  court  or  that  any  question  was  raised  in 
respect  thereto  by  exceptions.  On  the  whole,  it  is  considered 
that  there  is  no  merit  in  such  matters  which  can  now  justly 
work  a  disturbance  of  the  judgment 

By  the  Court. — The  judgment  is  afllrmed,  with  costs  in 
this  court  to  the  respondent 

A  motion  for  a  rehearing  and  for  modification  of  the  man- 
date was  denied,  with  $25  costs,  on  June  13, 1916. 


NOETHWESTKBN  MuTUAL  LiFE  INSURANCE  CoMPANY  VS.  ThB 

State. 

Octoher  SO — December  7, 1915. 
May  il—June  IS,  1916. 

Constitutional  Jaw:  Supreme  court:  Original  jurisdiction:  Actions 
against  the  state:  Equal  protection  of  the  latos:  T<ixation  of  life 
insurance  companies:  License  fees:  Classification:  Interstate 
commerce:  Investment  business  of  insurance  company:  Burden- 
ing by  state  law:  Statute  construed:  Interest  receipts  from  policy 
loans  are  not  "premiums  .'**  Liability  to  policyholders  not  an  'Un- 
conditional debt:'*  Arbitrary  discrimination. 

1.  Under  sec.  Z,  art.  VII,  Const.,  providing  that  "the  supreme  court, 

except  in  cases  otherwise  provided  in  this  constitution,  shaU 
have  appellate  Jurisdiction  only,"  and  sec.  27,  art.  IV,  Const, 
providing  that  'the  legislature  shall  direct  by  law  in  what  man- 
ner and  in  what  courts  suits  may  be  brought  against  the  state," 
the  legislature  had  power — ^by  sec.  3200,  Stats. — ^to  designate  the 
supreme  court  as  the  court  in  which  such  suits  might  be  brought 
Dickson  v.  State,  1  Wis.  122,  followed. 

2.  A  corporation  is  a  person  within  the  meaning  of  the  Fourteenth 

amendment  to  the  federal  constitution,  and  under  that  amend- 
ment a  state  cannot  discriminate  against  its  own  citizens  and  in 
favor  of  citizens  of  other  states  any  more  than  it  can  do  the  re- 
verse. 

3.  The  Fourteenth  amendment  does  not  prevent  a  state  from  chang- 

ing its  system  of  taxation  in  all  proper  and  reasonable  ways,  nor 
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from  allowing  exemptions,  nor  from  imposing  specific  taxes 
npon  different  trades  or  professions,  nor  from  classifying  prop- 
erty for  taxation  so  long  as  the  classification  does  not  invade 
rights  secured  by  the  federal  constitution. 

4.  It  is  within  the  power  of  the  state  to  impose  upon  life  insurance 

companies  occupation  taxes  in  the  shape  of  license  fees  in  lieu  of 
other  taxes. 

5.  The  license  fees  imposed  upon  life  insurance  companies  by  sec. 

1220,  Stats.  1911  (sec.  51.32,  Stats.  1913),  are  privilege  or  occu- 
pation  taxes;  and  while  not  subject  to  the  provision  in  sec.  1, 
art  VIII.  Const,  that  "the  rule  of  taxation  shall  be  uniform," 
they  are  subject  to  the  general  equality  clauses  of  the  state  con- 
stitution and  to  the  clause  in  the  Fourteenth  amendment  Const, 
of  U.  S.  guaranteeing  "equal  protection  of  the  laws." 

6.  A  classification  of  life  insurance  companies  according  to  which 

license  fees  of  different  apiounts  are  exacted  must  be  founded 
upon  real  differences  of  situation  and  condition  affording  ra- 
tional grounds  for  the  difference  in  treatment. 

7.  A  classification  pursuant  to  which,  in  lieu  of  all  other  state  taxes 

except  taxes  on  real  estate,  domestic  level-premium  life  insur- 
ance companies  are  required  to  pay  much  larger  license  fees  than 
are  exacted  from  foreign  level-premium  companies,  is  Justified  by 
the  location  for  taxing  purposes  of  their  vast  reserves — those  of 
the  domestic  companies  being  taxable  in  this  state  while  those 
of  the  foreign  companies  are,  practically,  not  so  taxable  and  are 
presumably  subjected  to  just  and  adequate  taxation  in  their  re- 
spective domiciles. 

8.  So,  also,  a  classification  under  which  license  fees  are  exacted  from 

level-premium  life  insurance  companies  but  not  from  fraternal 
benefit  associations  having  lodge  organizations  is  Justified  by 
real  and  substantial  differences. 

9.  The  reasons  which  Justify  a  classification  under  which  domestic 

level-premium  companies  pay  higher  license  fees  than  foreign 
level-premium  companies  apply  with  greater  force  and  justify 
a  similar  discrimination  between  domestic  level-premium  com- 
panies and  foreign  assessment  or  stipulated  premium  companies. 

10.  The  business  of  insurance,  i.  e,  issuing  policies,  collecting  pre- 

miums, and  paying  losses,  is  not  interstate  commerce;  but  . 
whether  that  branch  of  the  business  of  a  life  insurance  company 
which  consists  in  loaning  money  upon  real  estate  or  other  se- 
curity to  citizens  of  other  states  is  to  be  deemed  a  mere  incident 
of  the  insurance  business  or  should  be  considered  as  a  separate 
business  and  as  a  form  of  interstate  commerce,  is  not  decided. 

11.  Assuming  that  the  foreign  investment  business  done  by  a  domes- 

tic life  insurance  company  constitutes  interstate  commerce,  no 
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burden  is  placed  upon  such  commerce  by  the  state  law  (sec  1220, 
Stats.  1911:  sec.  51.32,  Stats.  1913)  requiring  the  company  to  pay 
as  a  license  fee  a  certain  percentage  of  its  gross  income  (except- 
ing therefrom  rentals  of  real  estate  on  which  the  taxes  have  been 
paid,  and  premiums  collected  outside  the  state  on  policies  held 
by  nonresidents)  for  transacting  the  business  of  life  insurance 
in  this  state.  The  tax  in  such  case  is  not  levied  upon  the  for- 
eign investment  business  nor  on  the  receipts  therefrom,  but  on 
the  business  of  life  insurance,  and  said  receipts  are  simply  used 
in  measuring  in  part  the  amount  of  the  tax. 

12.  When  the  state  exercises  its  legitimate  and  rightful  power  of  tax- 

ation of  an  occupation  or  privilege,  it  may  rightfully  measure 
that  taxation  either  by  property  or  the  receipts  from  property 
neither  of  which  are  in  themselves  taxable. 

13.  Although  a  claim  presented  to  the  legislature  for  recovery  of  li- 

cense fees  paid  by  a  life  insurance  company  was  based  chiefly 
on  the  contention  that  the  whole  tax  was  invalid  because  of  the 
unconstitutionality  of  the  law  under  which  it  was  exacted,  yet 
the  further  distinct  assertion  therein  that,  even  if  the  law  were 
to  be  held  constitutional,  portions  of  the  amount  collected  were 
illegal  and  should  be  refunded,  was  sufficient  under  sec.  3200, 
Stats.,  to  give  this  court  Jurisdiction  of  that  part  of  the  claim. 

14.  Receipts  of  interest  on  premium  notes  and  on  policy  loans  or  liens 

constitute  a  part  of  the  gross  income  of  a  domestic  level-premium 
life  insurance  company,  upon  which,  under  sec.  1220,  Stats.  1911 
(sec.  51.32,  Stats.  1913),  the  three  per  cent,  license  fee  is  to  be 
calculated.  The  interest  on  policy  loans  made  to  nonresident 
policyholders,  although  it  may  possess  some  characteristics  of 
premiums,  is  not  a  part  of  the  "premiums"  collected  outside  of 
the  state  on  policies  held  by  nonresidents,  within  tha  meaning  of 
said  section. 

15.  A  life  insurance  company's  liability  to  policyholders,  i.  e.  the  pres- 

ent value  of  its  outstanding  policies  valued  as  required  by  law, 
is  not  an  "unconditional  debt"  within  the  meaning  of  our  for- 
mer statutes  exempting  from  taxation  so  much  of  the  securities 
and  credits  of  a  taxpayer  as  should  **equa}  the  amount  of  bona 
fide  and  unconditional  debts  by  him  owing." 

16.  The  disparity  between  the  tax  burden  of  the  plaintifT  insurance 

company  under  the  license  system  and  that  which  it  would  bear 
if  taxed  under  the  income  taxation  system  or  the  former  per- 
sonal property  taxation  system  is  not  shown  by  the  complaint 
in  this  case  to  be  so  great  that  the  statute  imposing;  license  fees 
should  be  condemned  as  arbitrarily  discriminatory. 
Timlin,  J.,  dissents. 
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Action  brought  originally  in  the  supreme  court  under  the 
authority  of  sec  3200,  Stats. 

For  the  plaintiflF  there  was  a  brief  by  Oeo.  H.Noyes,  coun- 
sel, a  reply  brief  by  Oeo.  H.  Noyes,  attorney,  and  John 
M.  Olin  and  Byron  H.  Stebbinsj  of  counsel,  and  a  supple- 
mental reply  brief  by  H.  L.  Butler j  of  counsel ;  and  the  cause 
was  argued  orally  by  Mr.  Butler  and  Mr.  Stebbins. 

For  the  defendant  there  was  a  brief  by  the  Attorney  Oen- 
eral  and  Walter  Drew,  deputy  attorney  general,  and  oral  ar- 
gument by  Mr.  Drew. 

The  following  opinions  were  filed  December  7,  1915 : 

WiNSLOw,  C.  J.  The  plaintiff,  a  domestic  mutual  life  in- 
surance corporation,  doing  business  on  the  level-premium 
plan,  brings  action  in  this  court  against  the  state  to  recover 
license  taxes  paid  to  the  state  under  protest  amounting  to 
$482,193.23  in  1912  and  $505,643.22  in  1913. 

The  license  taxes  were  levied  under  sec.  1220,  Stats.  1911 
(being  sec.  51.32,  Stats.  1913),  and  the  plaintiff's  claim  is 
that  the  statute  is  void  (1)  because  it  denies  the  equal  protec- 
tion of  the  laws  guaranteed  by  the  state  constitution  and  by 
the  Fourteenth  amendment  to  the  federal  constitution,  and 
(2)  because  it  unlawfully  interferes  with  interstate  com- 
merce. The  complaint  shows  that  the  claims  were  duly  pre- 
sented to  the  state  legislature  and  disallowed.  The  state  de- 
murs (1)  because  this  court  has  no  jurisdiction  of  the  defend- 
ant's person,  (2)  because  it  has  no  jurisdiction  of  the  subject 
of  the  action,  and  (3)  because  the  complaint  does  not  state  a 
cause  of  action. 

In  support  of  the  first  two  grounds  of  demurrer  it  is  argued 
that  sec.  3200  of  the  Statutes,  under  the  terms  of  which  this 
action  is  brought  by  original  action  in  this  court,  is  void  be- 
cause it  attempts  to  confer  original  jurisdiction  upon  this 
court  in  violation  of  sec.  3  of  art.  VII  of  the  state  constitution. 
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the  provisions  of  which,  so  far  as  material  to  this  inquiry,  are 
that  "the  supreme  court,  except  in  cases  otherwise  provided  in 
this  constitution,  shall  have  appellate  jurisdiction  only.'^ 

It  is  sufficient  to  say  in  answer  to  this  objection  that  sec  27 
of  art  IV  of  the  constitution  provides  that  "the  legislature 
shall  direct  by  law  in  what  manner  and  in  what  courts  suits 
may  be  brought  against  the  state,"  and  that  it  was  decided  by 
this  court  in  1853  {Dickson  v.  State,  1  Wis.  122)  that  this 
section  gave  power  to  the  l^slature  to  designate  the  supreme 
court  as  the  court  in  which  such  suits  might  be  brought,  such 
designation  being  considered  as  one  of  the  exceptions  referred 
to  in  sec  3  of  art.  VII. 

This  decision  has  never  been  overruled  or  questioned.  It 
directly  sustained  the  constitutionality  of  ch.  249  of  the  Laws 
of  1850,  which  has  been  upon  our  statute  books  ever  since, 
and  with  uLnsubstantial  changes  now  appears  as  sees.  3200— 
3203  of  the  Statutes.  This  decision  has  also  been  uniformly 
recognized  in  numerous  instances  by  all  departments  of  the 
state  government,  legislative,  executive,  and  judicial,  as  cor- 
rectly construing  the  constitution  from  the  time  of  its  rendi- 
tion up  to  the  present  time,  a  period  of  more  than  sixty  years. 
To  overrule  it  now  would  be  hardly  permissible  even  if  we 
were  convinced  (which  we  are  not)  that  it  was  incorrect  as 
an  original  proposition. 

The  law  in  question  provides  in  substance  that  every  com- 
pany transacting  the  business  of  life  insurance  in  this  state 
(except  fraternal  societies  having  lodge  organizations  and  in- 
suring only  their  own  members)  shall  annually  pay  as  li- 
cense fees  for  transacting  such  business  and  in  lieu  of  all  other 
taxes,  except  taxes  on  real  estate,  the  following  amounts : 

Domestic  level-premium  or  old-line  companies  three  per 
centum  of  the  gross  income  for  the  year,  excepting  therefrom 
rentals  of  real  estate  on  which  the  taxes  have  been  paid,  and 
premiums  collected  outside  the  state  on  policies  held  by  non- 
residents; 
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Foreign  level-premium  or  old-line  companies  $300,  except 
that  whenever  the  law  of  the  foreign  company's  domicile  re- 
quires a  larger  license  fee  or  tax  to  be  paid  by  an  outside  com- 
pany as  a  condition  for  the  issuance  of  a  license,  then  such 
foreign  company  shall  pay  the  same  fee  or  tax  for  a  license 
permitting  it  to  do  business  in  this  state ; 

Stipulated  premium  companies,  foreign  or  domestic,  $300 ; 

Assessment  companies,  foreign  or  domestic,  and  fraternal 
associations  having  no  lodge  organizations,  $300 ; 

Fraternal  associations  having  lodge  organizations  and  in- 
suring only  their  own  members,  nothing. 

The  plaintiff's  first  claim  is  that  this  law  denies  to  it  the 
equal  protection  of  the  laws  because  it  makes  arbitrary  dis- 
crimination (1)  as  between  it  and  foreign  level-premium 
companies,  (2)  as  between  level-premium  companies  and  fra- 
ternal insurance  organizations,  and  (3)  as  between  domestic 
level-premi\im  companies  and  assessment  and  stipulated  pre- 
mium companies. 

The  plaintiff's  second  claim  is  that  the  law  unlawfully 
hampers  and  interferes  with  interstate  commerce. 

These  claims  will  be  discussed  in  their  order. 

1.  Under  this  head  the  most  serious  contention  doubtless 
is  the  contention  that  there  is  arbitrary  and  illegal  discrimi- 
nation between  the  plaintiff  and  foreign  companies  of  the 
same  class,  u  e.  companies  doing  life  insurance  business  in 
this  state  on  the  level-premium  plan.  The  plaintiff,  a  do- 
mestic corporation,  is  required  to  pay  for  the  privilege  of 
doing  business  in  this  state  a  license  fee  amounting  to  three 
per  centum  of  its  gross  receipts  (certain  classes  of  receipts 
being  excepted),  while  foreign  corporations  doing  business 
upon  the  same  plan  are  required  to  pay  only  $300  per  year 
(except  in  cases  where  the  retaliatory  clause  is  called  into 
operation)  for  the  same  privilege. 

It  is  clear  that  this  so-called  license  fee  is  a  privilege  or  oc- 
cupation tax,  and  that,  while  it  is  not  subject  to  that  clause  of 
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the  state  constitution  which  requires  the  taxation  of  property 
to  be  uniform  (sec.  1,  art  VIII),  it  is  subject  to  the  general 
equality  clauses  of  the  state  constitution  and  to  the  clause 
guaranteeing  the  "equal  protection  of  the  laws"  contained  in 
the  Fourteenth  amendment  to  the  federal  constitution.  It  is 
clear  also  that  this  means  that  there  can  be  no  arbitrary  or 
whimsical  classification,  but  that  there  may  be  classification 
founded  upon  real  diflferences  of  situation  and  condition  af- 
fording rational  grounds  for  the  difference  in  treatment. 
Black  V.  Stale,  113  Wis.  206,  219,  89  N.  W.  622;  Nunne- 
macher  v.  State,  129  Wis.  190,  220,  108  N.  W.  627;  Beals  v. 
State,  139  Wis.  544,  657,  121  N.  W.  347;  Connolly  v.  Union 
S.  P.  Co.  184  U.  S.  540,  659,  560,  22  Sup.  Ct  431. 

The  disparity  between  the  annual  license  fee  required  of 
domestic  companies  by  the  law  in  question  and  the  fee  re- 
quired of  foreign  companies  is  admittedly  very  great,  and  the 
question  arising  is  simply  whether  there  is  any  substantial 
difference,  other  than  the  difference  between  foreign  and  do- 
mestic corporations,  which  differentiates  the  two  classes  and 
which  justifies  such  great  difference  in  treatment 

The  question  is  by  no  means  an  easy  ona  A  corporation 
is  a  person  within  the  meaning  of  the  Fourteenth  amendment, 
and  a  state  cannot  under  that  amendment  discriminate  against 
its  own  citizens  and  in  favor  of  citizens  of  other  states  any 
more  than  it  can  do  the  reverse.  Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  6  Sup.  Ct.  1064;  State  v.  Eoyt,  71  Vt.  59,  42 
Atl.  973.  Every  person,  whatever  his  citizenship,  is  pro- 
tected against  unequal  laws. 

On  the  face  of  it  this  law  seems  to  allow  foreign  life  insur- 
ance companies  to  do  business  in  this  state  upon  payment  of 
a  mere  nominal  fee,  while  exacting  from  domestic  companies 
for  the  same  privilege  a  very  large  fee.  Are  there  any  real 
differences  between  the  two  classes  which  bear  a  just  and 
proper  relation  to  the  attempted  classification  and  justify  this 
difference  of  treatment?     If  there  are  such  differences  the 
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law  may  doubtless  be  justified  so  far  as  this  objection  is  con- 
cerned, for  it  is  quite  well  established  that  the  Fourteenth 
amendment  does  not  prevent  a  state  from  changing  its  system 
of  taxation  in  all  proper  and  reasonable  ways,  nor  from  al- 
lowing exemptions,  nor  from  imposing  different  specific  taxes 
upon  different  trades  or  professions,  nor  from  classifying 
property  for  taxation  so  long  as  the  classification  does  not  in- 
vade rights  secured  by  the  federal  constitution.  Bell's  Oap 
B.  Co.  V.  Pennsylvania,  134  U.  S.  232, 10  Sup.  Ct  533 ;  Con- 
nolly V.  Union  3.  P.  Co.,  supra. 

The  question  whether  there  are  substantial  differences  of 
condition  reasonably  suggesting  the  propriety  of  difference  of 
treatment  is  primarily  a  l^slative  question,  and  the  legislative 
judgment  thereon  is  not  to  be  disturbed  by  the  courts  unless 
l^islative  action  has  clearly  passed  the  boundaries  of  reason. 
Given  the  differences  of  condition  above  referred  to  and  the 
field  of  legislative  action  is  very  broad.  The  legislative  judg- 
ment is  not  to  be  interfered  with  merely  because  the  judicial 
mind  might  reach  a  different  conclusion  as  to  the  policy  or 
wisdom  of  the  law  nor  unless  the  court  can  confidently  say 
that  no  reasonable  ground  can  be  discovered  to  support  the 
classification. 

In  approaching  this  question  it  is  important  to  note  at  the 
outset  that  the  license  tax  in  question  is  levied  in  lieu  of  all 
other  state  taxes  except  taxes  on  real  estate  owned  by  the  com- 
pany. It  covers  all  the  contributions  which  the  state  de- 
mands from  the  company  or  its  business  except  real-estate 
taxes,  which  are  relatively  small  in  amount.  It  is  common 
knowledge  that  all  of  the  great  level-premium  insurance  com- 
panies of  the  present  day  have  vast  reserve  funds,  to  protect 
their  liabilities  on  policies,  running  up  into  the  hundreds  of 
millions  of  dollars,  and  that  these  reserves  are  invested  in  in- 
terest-bearing securities,  of  which  real-estate  loans  secured  by 
mortgage  generally  form  the  largest  part.  In  the  complaint 
in  the  present  case  it  appears  that  on  December  31,  1911, 
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the  plaintiff  had  outstanding  loans  secured  by  real-estate 
mortgages  amounting  to  $153,562,654.39,  of  which  only 
$5,654,369.10  covered  real  estate  in  Wisconsin.  It  also  ap- 
pears that  the  plaintiff's  income  from  real-estate  mortgages 
for  the  year  ending  on  said  last  named  date  amounted  to 
$7,446,393.10  and  its  income  from  bonds  to  $3,172,489.58. 
These  securities  are  all  credits,  i.  e.  personal  property  of  an 
intangible  character,  the  situs  of  which  for  the  purposes  of 
taxation  is  in  this  state  at  the  residence  of  the  corporation. 

The  power  of  the  state  under  the  constitution  to  levy  occupa- 
tion taxes  in  the  shape  of  license  fees  in  lieu  of  other  taxes 
cannot  now  be  questioned.     Chicago  &  N.  W.  R.  Co.  v.  State, 

128  Wis.  553,  589,  108  N.  W.  557;  Nunnemacher  v.  State, 

129  Wis.  190,  108  N.  W.  627.  Having  determined  on  the 
license  system  of  taxation  for  all  life  insurance  corporations, 
the  state  faced  this  situation :  on  one  hand  were  the  domestic 
level-premium  companies  (of  which  the  plaintiff  is  by  far  the 
most  conspicuous  example),  having  their  reserves  invested  in 
securities  or  credits,  all  of  which  were  not  only  taxable  in 
Wisconsin  but  should,  in  justice  to  other  taxpayers,  contrib- 
ute to  the  expenses  of  the  government  which  created  and  pro- 
tects their  owners;  and  on  the  other  hand  were  the  foreign 
level-premium  companies,  also  having  great  reserves,  prac- 
tically none  of  which  were  taxable  in  Wisconsin  and  which 
were  presumably  subjected  to  just  and  adequate  taxation  in 
their  respective  domiciles.  The  essential  difference  was  not 
the  difference  in  residence  but  the  difference  in  the  location 
for  taxing  purposes  of  the  reserves.  This  difference  is  cer- 
tainly a  very  real  one,  germane  to  the  subject  of  license-fee 
taxation,  and  it  plainly  suggests,  if  it  does  not  indeed  demand, 
some  substantial  difference  of  treatment  in  the  matter  of  the 
amount  of  the  fees  exacted.  It  would  be  indefensible  to  sub- 
ject both  classes  to  the  merely  nominal  fee  of  $300,  thus  al- 
lowing the  great  reserves  of  the  local  companies  to  escape  tax- 
ation entirely,  and  it  would  be  equally  indefensible  to  exact  of 
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both  classes  a  fee  large  enough  to  accomplish  just  taxation  of 
the  domestic  company.  The  first  course  would  practically 
exempt  from  taxation  a  very  large  volume  of  the  state's  tax- 
able property,  thus  increasing  the  burdens  of  all  other  taxpay- 
ers, and  the  second  course  would  probably  bar  out  every  for- 
eign life  insurance  company  from  the  state,  and  either  course 
would  manifestly  give  to  the  domestic  companies  a  very  great 
advantage  over  foreign  companies  doing  the  same  business. 

Plainly,  the  only  course  which  could  be  followed,  if  just 
taxation  were  to  be  approximated  under  the  license  system  of 
taxation,  was  a  course  which  should  in  some  way  compel  the 
domestic  company  to  make  a  fair  contribution  to  the  support 
of  its  home  government,  while  recognizing  and  allowing  for 
the  fact  that  presumably  every  foreign  pompany  is  compelled 
by  its  home  state  to  do  substantially  the  same  thing. 

Whether  this  be  done  by  personal  property  taxation,  by 
income  taxation,  or  by  license-fee  taxation  was,  we  think,  a 
question  for  the  state  to  decide.  We  are  unable  to  say  that 
the  state  has  not  acted  within  the  bounds  of  reason  in  fixing 
the  license  fees  in  the  present  case.  It  seems  quite  certain 
that  a  personal  property  tax  would  have  exacted  far  larger 
contributions  from  the  plaintiff  to  the  public  revenues  than 
the  license  fee  provided  by  this  law. 

It  is  not  to  be  expected  that  any  precedent  exists  exactly  on 
all-fours  with  the  present  case,  but  we  think  it  clear  that  the 
principle  upon  which  the  classification  in  question  is  based 
has  been  approved  in  a  number  of  cases  decided  by  the  fed- 
eral supreme  court  in  recent  years.  Pacific  Exp.  Co.  v.  Seir 
bert,  142  U.  S.  339,  12  Sup.  Ct.  260 ;  Kidd  v.  Alabama,  188 
U.  S.  730,  23  Sup.  Ct.  401 ;  Brown-Forman  Co.  v.  Kentucky, 
217  U.  S.  563,  30  Sup.  Ct  578. 

The  conclusion  reached  on  this  branch  of  the  argument 
renders  it  imnecessary  to  consider  at  length  the  question 
whether  the  law  is  in  any  respect  aided  by  the  retaliatory 
feature.     Retaliatory  laws  have  been  held  valid  by  the  fed- 
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eral  supreme  court  (Philadelphia  F.  Asso.  v.  New  York,  119 
U.  S.  110,  7  Sup.  Ct  108),  and  we  find  no  necessity  for  con- 
sidering the  question  as  to  the  practical  effect  of  that  feature 
in  the  present  law.  Any  effect  which  it  may  have  must  of 
course  be  in  the  direction  of  lessening  the  disparity  in  treat- 
ment of  which  the  plaintiff  complains  in  the  present  case. 

This  brings  us  to  the  contention  that  there  is  unlawful  dis- 
crimination between  level-premium  companies  and  fraternal 
benefit  associations  having  lodge  organizations,  which,  under 
the  terms  of  the  law,  are  exempted  from  the  payment  of  any 
license  fees.  We  do  not  feel  that  we  should  be  justified  in 
consuming  any  considerable  amount  of  time  or  space  in  meet- 
ing this  contention. 

That  there  is  much  difference  of  condition  between  the 
great  level-premium  company  with  its  great  reserves  and  the 
ordinary  fraternal  benefit  association  cannot  be  questioned. 
That  the  differences  are  such  as  to  justify  classification  and 
difference  of  treatment  so  far  as  license  taxation  is  concerned 
seems  to  us  quite  evident  The  level-premium  company  is 
purely  a  business  concern ;  the  true  fraternal  benefit  association 
is  a  banding  together  of  many  groups  of  neighbors  primarily 
for  social  purposes,  but  with  the  further  idea  of  rendering  mu- 
tual help  in  misfortune,  sickness,  or  death  and  inculcating  the 
principles  of  brotherhood  among  the  members.  Such  associa- 
tions have  no  great  expense  account,  they  conduct  the  insur- 
ance feature  of  their  organizations  at  comparatively  small 
cost,  and  they  have  no  such  immense  volume  of  reserve  funds. 
Probably  the  lodge  organization  is  their  most  marked  differ- 
entiating characteristic.  It  is  this  characteristic  which  the 
legislature  has  chosen  as  decisive  of  their  character,  and  we 
do  not  feel  that  we  can  say  that  the  choice  was  made  without 
reason.  It  avails  not  to  say  that  there  may  be  some  instance 
where  the  lodge  organization  is  almost  or  quite  a  prete^ise  and 
the  supposed  fraternal  association  really  approaches  very 
closely  to  an  insurance  company.  Nearly  all  classification 
possesses  this  defect.     Individual  cases  near  the  border  line 
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on  either  side  often  present  no  differences  worthy  of  notice, 
but  this  does  not  invalidate  the  classification.  It  is  the  class, 
considered  broadly  as  a  class,  which  must  possess  the  substan- 
tial differences  suggesting  the  propriety  of  different  legis- 
lative treatment,  not  every  individual  of  the  class.  This 
principle  is  familiar. 

This  state  has  recognized  the  distinct  and  exceptional  char- 
acter of  fraternal  associations  and  treated  them  as  forming  a 
class  which  should  be  subject  to  its  own  legal  code  since  1889 
and  still  continues  to  do  so.  Sec.  1956  et  seq.  Stats.  The 
brief  of  the  state  informs  us  that  the  laws  of  forty-two  states 
recognize  the  same  distinction  and  that  twenty-nine  of  these 
states  have  specified  the  lodge  system  as  one  of  the  distin- 
guishing features  of  such  organizations.  We  have  not  veri- 
fied all  of  the  citations,  but  have  no  doubt  of  their  substantial 
accuracy.  We  see  no  reason  to  doubt  that  the  differences  be- 
tween these  organizations  as  a  class  and  level-premiimi  insur- 
ance companies  as  a  class  are  so  real  and  substantial  as  amply 
to  justify  classification.  This  conclusion  receives  support  in 
the  case  of  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  389, 
34  Sup.  Ct  612. 

We  now  reach  the  alleged  illegal  discrimination  between 
domestic  level-premium  companies  on  the  one  hand,  and  as- 
sessment and  stipulated  premium  companies,  whether  foreign 
or  domestic,  on  the  other.  The  following  statements  from  in- 
surance writers  are  quoted  with  apparent  approval  in  the 
plaintiff^s  brief: 

"The  assessment  system  ...  is  that  one  under  which, 
theoretically,  the  cost  of  the  insurance  is  annually  collected 
from  the  members  by  assessing  on  them  the  costs.  In  prac- 
tice there  have  been  so  many  modifications  of  this  theory  that 
it  is  diflBcult  to  characterize  the  assessment  plan,  but  the  es- 
sential idea  in  this  system  is  that  no  reserve  is  collected." 
Gephart,  Principles  of  Insurance,  pp.  100, 101. 

"For  a  long  time  they  [assessment  companies]  were  all 
agreed  that  a  reserve  was  not  merely  unnecessary  but  useless 
and  dangerous.     But  after  a  time  the  simple  science  of  the 
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natural  premium  tables  made  it  clear  that,  whether  a  society 
regarded  it  or  not,  there  is  a  gradual  and  inevitable  advance 
in  the  cost  of  insurance  with  the  increase  of  hazard  because  of 
the  advancing  ages  of  the  insured ;  and,  consequently,  several 
cooperative  companies  gave  up  the  principle  of  'pay  as  you 
go'  and  collected  such  amounts  in  excess  of  current  expenses 
and  losses  as  in  the  varying  opinions  of  their  managers  would 
be  likely  to  hold  the  premiums  stable.  The  variety  of  views 
as  to  the  cause  of  alterations  in  current  cost  and  the  mode  of 
remedying  them  is  indicated  by  various  terms  adopted  to  des- 
ignate the  reserv'e  accumulations — emergency  fund,  guaran- 
tee fund,  mortuary  reserve  fund,  special  reserve  fund,  and 
the  like.  This  is  a  very  great  change  from  the  original  basis 
and  utterly  invalidates  the  narrow  and  specific  definition  of 
assessment  insurance  which  has  been  given.  The  new  defini- 
tion must  cover  practically  all  forms  of  insurance  which  do 
not  make  compliance  with  legal  reserve  laws  fundamental ;  in 
fact,  such  compliance  or  noncompliance  may  be  made  the 
shibboleth  to  distinguish  the  two  forms  of  insurance."  Daw- 
son, Assessment  Life  Insurance,  pp.  4,  5. 

"The  assessment  companies  .  .  .  are  less  scientific  in  their 
operations.  No  mortality  tables  are  used,  no  interest  rates 
are  assumed,  and  no  technical  reserves  maintained.  The 
original  plan  of  the  purely  assessment  companies  was  to  wait 
•until  one  or  more  losses  had  occurred  and  then  levy  an  assess- 
ment sufficient  to  cover  such  loss  or  losses.  This,  however, 
proved  uncertain  and  so  annoying  to  the  members  that  they 
invariably  withdrew,  the  young  and  healthy  withdrawing 
first.  This  left  the  old  and  decrepit  to  pay  the  consequent  in- 
creasing assessments  and  finally  to  meet  with  disaster.  A  va- 
riety of  methods  have  been  tried  to  obviate  this  difficulty. 
In  late  years  most  of  these  associations  have  collected  ad- 
vance assessments  in  the  form  of  stipulated  premiums  and 
have  accumulated  so-called  ^reserves.' "  Wisconsin  Insur- 
ance Report,  1007  (Life  and  Casualty),  39,  40. 

"A  term  [stipulated  premium]  somewhat  vaguely  applied 
to  the  premium  charge  of  sundry  assessment  associations. 
Instead  of  irregular  assessments,  a  stipulated  amount  yearly 
is  charged,  the  same  to  remain  level  until  found  inadequate 
for  the  payment  of  increasing  death  losses,  when  an  additional 
charge  may  be  made.  The  original  charge,  the  so-called 
'stipulated  premium/  varies  in  different  associations  accord- 
ing to  the  guess  of  the  management.     It  serves  the  purpose 
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for  a  few  years,  but  sooner  or  later  proves  inadequate,  and 
must  be  increased  in  amount  or  an  additional  assessment  must 
be  made."  Jackson,  Definitions  in  Life  Insurance,  p.  24r, 
No.  51. 

It  is  quite  apparent  from  these  three  excerpts  that  assess- 
ment insurance  pure  and  simple,  except  so  far  as  the  fraternal 
orders  are  concerned,  has  broken  down,  and  that  experience 
has  demonstrated  that  a  premium  plan  having  some  resem- 
blance at  least  to  the  level-premium  plan  must  be  adopted  if 
assessment  companies  are  to  live.  The  legislature  of  Wiscon- ' 
sin  recognized  the  inherent  weaknesses  of  assessment  insur- 
ance as  early  as  1899,  and  by  ch.  270  of  the  laws  of  that  year 
authorized  the  formation  of  companies  on  the  stipulated  pre- 
mium plan  and  provided  for  the  reincorporation  of  assess- 
ment associations  or  societies  under  the  act.  This  act  re- 
quired the  charge  by  such  companies  of  net  premiums  calcu- 
lated on  mortality  tables  equal  to  that  of  yearly  term  insur- 
ance at  the  age  of  entry  and  increased  at  least  twenty-five  per 
cent.  It  also  provided  for  the  accumulation  of  certain  re- 
serves. This  act  was  evidently  not  satisfactory  and  was  re- 
pealed by  ch.  121,  Laws  1907.  By  ch.  447  of  the  laws  of  the 
same  year  two  sections  were  added  to  the  Statutes  which  are 
now  numbered  sees.  1966y — 1  and  1965y — 2. 

The  first  of  these  sections  provides  that  no  life  insurance 
company  (other  than  fraternal  associations)  "which  issues 
contracts,  the  performance  of  which  is  contingent  upon  the 
pajonent  of  assessments  or  calls  made  upon  its  members,  shall 
do  business  within  this  state  except  such  companies  or  associ- 
aiions  as  are  now  authorized  to  do  business  within  this  state 
and  which  shall  value  their  assessment  policies  or  certificates 
of  membership  as  yearly  renewal  term  policies  according  to 
the  standard  valuation  of  life  insurance  policies  prescribed  by 
the  laws  of  this  state."  The  section  further  provides  for  the 
details  of  the  required  valuation  and  also  compels  the  com- 
pany to  keep  a  certain  reserve. 

By  this  section  all  assessment  companies  were  forbidden  to 
Vol.163  — 32 
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do  business  in  the  state  in  the  future  except  those  which  were 
lawfully  doing  business  here  at  the  time  of  the  passage  of  the 
law  and  they  were  required  to  adopt  the  stipulated  premium 
plan.  It  appears  by  the  published  reports  of  the  insurance 
commissioner  that  at  the  time  of  the  passage  of  this  law 
(ch.  447,  Laws  1907)  and  for  some  time  prior  thereto  there 
•were  no  domestic  assessment  companies  doing  business  or  li- 
censed to  do  business  in  the  state.  The  law  inhibits  them  in 
the  future,  hence  there  is  no  such  class  as  domestic  assessment 
or  stipulated  premium  companies  and  can  be  none. 

There  were  but  three  foreign  assessment  companies  doing 
business  in  the  state  in  1907  and  there  is  said  to  be  but  one 
now.  This  company  must,  of  course,  be  doing  business  on 
the  stipulated  premium  plan  and  must  constitute  the  entire 
class.  The  reasons  already  given  for  upholding  classification 
as  between  domestic  and  foreign  level-premium  companies 
apply  with  greater  force  to  the  classification  as  between  do- 
mestic level-premium  and  foreign  assessment  or  stipulated 
premium  companies. 

2.  Passing  to  the  consideration  of  the  question  whether  the 
statute  imposes  an  unlawful  burden  on  interstate  commerce 
the  argument  is  that,  while  the  business  of  insurance,  u  e, 
issuing  policies,  collecting  premiums,  and  paying  losses,  is  not 
interstate  commerce  (New  York  L.  Ins.  Co.  v.  Deer  Lodge 
Co.  231  U.  S.  495,  34  Sup.  Ct.  167),  the  business  of  loaning 
money  on  real  estate  or  other  security  to  the  citizens  of  other 
states  is  undoubtedly  interstate  commerce  which  is  necessarily 
burdened  by  the  tax  in  question.  The  investment  business  of 
the  plaintiff  is  indeed  a  vast  one  considered  by  itself  alone. 
It  appears  that  the  plaintiff  in  December,  1911,  possessed 
nearly  $150,000,000  worth  of  foreign  mortgage  loans,  and  be- 
tween $70,000,000  and  $80,000,000  worth  of  foreign  bonds. 
The  carrying  on  of  such  a  business  necessarily  requires  con- 
stant transmission  from  state  to  state  of  applications  for  loans, 
abstracts,  notes,  bonds,  mortgages,  policies,  drafts,  and  other 


Digitized  by 


Google 


13]  JANUAKY  TEEM,  1916.  499 

Northwestern  Mut.  L.  Ins.  Co.  v.  State,  163  Wis.  484. 

papers,  to  say  nothing  of  the  employment  of  agents  in  the 
various  states  where  the  loans  are  made. 

It  is  said  that  the  foreign  investment  branch  of  the  busi- 
ness is  not  interstate  commerce  because  it  is  a  mere  necessary 
incident  of,  and  cannot  be  considered  apart  from,  the  insur- 
ance business,  which,  as  we  have  seen,  is  held  by  the  federal 
supreme  court  not  to  be  interstate  commerce.  The  argument 
may  be  sound,  but  we  do  not  pass  upon  it.  We  shall  under- 
take no  voyage  of  discovery  on  the  sea  of  interstate  commerce 
unless  we  are  compelled  to  do  so.  That  sea  is  a  troubled  one, 
full  of  rocks  and  shoals,  as  yet  imperfectly  charted.  We  do 
not  find  ourselves  compelled  to  embark  upon  it  in  this  case. 

If,  as  argued  by  the  plaintiff,  the  investment  business  be  a 
separate  business  and  a  form  of  interstate  commerce,  the  an- 
swer is  that  the  law  places  no  burden  upon  that  business.  It 
requires  the  payment  of  a  licence  fee  for  transacting  life  in- 
surance business  in  this  state.  The  plaintiff  is  not  required 
to  transact  this  last  named  business ;  it  may  do  so  or  not,  as  it 
pleases.  If  it  does  not  do  so,  it  may  transact  all  the  invest- 
ment business  which  it  desires  to  transact  without  paying  any 
license  fee  under  this  law. 

It  is  very  well  established  by  federal  decisions  that  when 
the  state  exercises  its  legitimate  and  rightful  power  of  taxa- 
tion of  an  occupation  or  privilege  it  may  rightfully  measure 
that  taxation  either  by  property  or  the  receipts  from  property 
neither  of  which  are  in  themselves  taxable.  Maine  v.  0,  T, 
R.  Co.  142  U.  S.  217,  12  Sup.  Ct.  121,  163;  Flint  v.  Stone 
Tracy  Co.  220  U.  S.  107,  31  Sup.  Ct.  342;  Baltic  M.  Co.  v. 
Massachusetts,  231  U.  S.  68,  34  Sup.  Ct.  15.  In  the  last 
cited  case  it  is  said  in  the  opinion : 

"It  is  the  commerce  itself  which  must  not  be  burdened  by 
state  exactions  which  interfere  with  the  exclusive  federal  au- 
thority over  it.  A  resort  to  the  receipts  of  property  or  capi- 
tal employed  in  part  at  least  in  interstate  commerce,  when 
such  receipts  or  capital  are  not  taxed  as  such  but  are  taken  as 
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a  mere  measure  of  a  tax  of  lawful  authority  within  the  state, 
has  been  sustained"  (citing  eases). 

These  cases  seem  to  us  decisive  of  the  question  here.  The 
receipts  from  the  foreign  investment  business  are  simply  used 
as  measuring  in  part  the  amount  of  the  tax  to  be  levied, 
not  on  that  business  nor  on  the  receipts  themselves,  but  on  the 
business  of  life  insurance  conducted  by  the  plaintiflF,  a  subject 
of  taxation  which  is  unquestionably  within  the  legitimate  tax- 
ing power  of  the  state. 

3.  A  separate  contention,  affecting  a  part  only  of  the  tax 
collected,  is  yet  to  be  considered. 

It  appears  by  the  complaint  that  the  total  income  of  the 
company  by  which  the  license  fee  for  the  year  ending  Decem- 
ber 31,  1911,  was  measured  was  $16,073,107.76,  of  which 
sum  $2,163,808.84  consisted  of  interest  on  premium  notes 
and  policy  loans  or  liens.  Eeceipts  of  the  same  character, 
'though  differing  somewhat  in  amount,  were  included  in  the 
income  of  the  following  year.  The  plaintiff's  claim  is  that 
these  receipts  are  not  "income  within  the  meaning  of  the 
law,"  and  hence  that  a  ratable  proportion  of  the  license  fee 
paid  should  be  recovered,  irrespective  of  the  result  on  the 
general  question  of  the  constitutionality  of  the  law. 

It  appears  that  the  so-called  policy  loans  are  made  to  policy- 
holders by  virtue  of  a  clause  in  the  policies  which  declares 
that,  on  request  of  the  assured  and  upon  sole  security  of  the 
policy  properly  assigned,  the  company  will  advance,  at  a  rate 
of  interest  not  exceeding  six  per  cent,  per  annum,  an  amount 
which,  with  interest,  shall  equal  the  cash  surrender  value  of 
the  policy.  The  argument  is  that,  while  these  arrangements 
are  called  "loans,"  they  are  in  fact  but  advance  payments  of 
amounts  already  owing  to  the  policyholder  and  the  so-called 
interest  is  simply  an  additional  premium  for  continued  in- 
surance, and  reliance  is  placed  on  the  case  of  New  York  L.  Ins. 
Co.  V.  Assessors,  158  Fed.  462,  affirmed  in  Orleans  Parish  v. 
New  York  L.  Ins.  Co.  216  TJ.  S.  517,  30  Sup.  Ct  385. 
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The  state  makes  a  preliminary  objection  to  the  considera- 
tion of  this  claim  to  the  effect  that  it  has  never  been  presented 
to  the  legislature  and  hence  that  the  court,  under  sec  3200, 
Stats.,  has  no  jurisdiction  to  consider  it  Examination  of  the 
claims  pr^ented  to  the  legislature  by  the  plaintiff,  copies  of 
which  are  attached  to  the  complaint,  certainly  show  that  the 
invalidity  of  the  whole  tax  by  reason  of  the  unconstitutiou- 
ality  of  the  law  was  the  contention  chiefly  relied  upon.  The 
claims,  however,  both  contained  the  distinct  statement  that 
the  tax  complained  of  was  "in  excess  of  the  amount  legally 
required^'  under  the  law  in  question,  "portions  of  said  amount 
being  derived  from  a  percentage  of  amounts  not  constituting 
taxable  incomes  of  said  company,"  and  the  claims  also  prayed 
for  refund  of  the  amounts  paid,  "or  such  portions  thereof  as 
may  be  ascertained  the  state  was  not  entitled  to  receive." 

We  are  not  disposed  to  draw  fine  lines  on  this  question. 
While  the  plaintiff's  claim  did  not  go  into  details,  it  did  cer- 
tainly make  the  distinct  assertion  that  there  were  portions  of 
the  fee  which  were  illegal  and  which  it  sought  to  recover 
even  if  the  law  itself  were  to  be  held  constitutional 

The  plaintiff  argues  that,  if  these  so-called  interest  pay- 
ments be  in  fact  premiums,  they  are  premiums  collected  out- 
side of  the  state  on  policies  held  by  nonresidents  and  hence 
are  not  part  of  the  income  made  by  the  law  the  measure  of 
the  taxation. 

The  complaint  charges  that  "the  proportionate  part  of  the 
business  transacted  by  it  through  commercial  intercourse  with 
residents  of  states  other  than  Wisconsin  was  on  December  1, 
1911,  approximately  as  follows: 

"1 

"2 

"3 

"4.  Of  the  total  amoimt  of  outstanding  policy  loans  or  ad- 
vances more  than  93  per  cent." 

For  the  purposes  of  the  case  we  assume  that  this  should  be 
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construed  as  meaning  that  more  than  ninety-three  per  cent 
of  the  policy  loans  are  made  to  nonresidents  of  Wisconsin  and 
hence  that  the  payments  of  interest  thereon  are  payments 
made  outside  of  the  state  by  nonresidents  thereof.  Even  with 
this  assumption  we  do  not  think  the  plaintiff's  contention  can 
be  sustained. 

In  the  case  cited  (Orleans  Parish  v.  New  York  L.  Ins.  Co. 
216  U.  S.  517,  30  Sup.  Ct.  386)  the  state  l^slature  of  Louis- 
iana had  passed  a  law  attempting  to  tax  a  foreign  insurance 
company  on  such  policy  loans  as  "credits"  within  the  stata 
The  trial  court  and  the  United  States  supreme  court  held  that 
they  were  in  fact  fcut  advance  payments  made  by  the  insur- 
ance company,  and  that  the  so-called  note  given  as  evidence  of 
the  advance  did  not  represent  a  debt  because  there  was  no 
debt  created,  and  if  no  debt  no  credit 

Accepting  this  doctrine  fully  it  nevertheless  does  not  con- 
trol this  case.  The  question  here  is  simply,  What  did  the 
legislature  mean  by  the  words  "gross  income"  and  "pre- 
miums collected"  ? 

If  they  used  these  words  in  their  ordinary  everyday  sense 
(and  there  is  nothing  to  show  to  the  contrary),  then  the  case 
cited  has  no  appreciable  bearing  on  the  present  controversy, 
because  it  must  be  admitted  at  once  that  the  interest  payments 
on  policy  loans  have  never  been  called  premiums  either  by 
the  plaintiff  or  by  the  public  generally.  If  they  are  not  "pre- 
miums" within  the  meaning  of  that  word  as  used  in  the  act 
they  are  necessarily  a  part  of  the  "gross  income"  upon  which 
the  three  per  centum  must  be  calculated. 

The  fact  that  in  a  logiqal  sense  they  may  possess  more  of 
the  characteristics  of  premiums  than  of  credits  cuts  no  figure. 
The  controlling  question  is  whether  the  legislature  intended 
to  include  them  when  it  used  the  word  "premiums."  We  are 
clearly  of  opinion  that  there  was  no  such  legislative  thought 

Our  conclusion  is  that  the  complaint  states  no  cause  of  ac- 
tion. 
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By  the  Court — Demurrer  overruled  as  to  the  first  and  sec- 
ond grounds  and  sustained  as  to  the  third  ground,  and  judg- 
ment ordered  that  complaint  be  dismissed  on  the  merits  with 
costs. 

TiMUN,  J.  {dissenting).  I  am  unable  to  agree  with  the 
disposition  of  this  case  made  by  the  majority  of  the  court  and 
shall  state  as  briefly  as  possible  the  grounds  of  my  dissent. 

1.  The  case  of  International  T.  Co.  v.  Peterson,  133  Wis. 
302, 113  N.  W.  730,  was  decided  (not  without  misgiving)  be- 
fore the  decision  in  International  T.  Co.  v.  Pigg,  217  U.  S. 
91,  30  Sup.  Ct  481.  The  latter  was  a  default  case,  and  the 
Peterson  Case  also  went  by  default  in  that  high  court.  But 
both  cases  were,  after  full  argument,  reviewed  and  confirmed 
in  New  York  L.  Ins.  Co.  v.  Deer  Lodge  Co.  231  U.  S.  495, 
510,  34  Sup.  Ct.  167,  and  it  was  there  affirmed,  contrary  to 
the  decision  of  this  court  in  the  Peterson  Case,  that  the  trans- 
mission, for  a  cash  consideration  paid  or  promised,  of  didac- 
tic written  or  printed  discourse  with  explanatory  diagrams 
and  charts  and  with  text-books,  not  for  resale,  from  a  person 
in  one  state  to  a  person  in  another  state,  constituted  interstate 
conunerce.  These  decisions  were  not  alone  precedents,  they 
were  also  events  in  the  development  of  federal  and  state 
relations  under  the  federal  constitution.  Another  event 
which  has  since  occurred  is  the  enactment  of  the  cur- 
rency bill  with  its  chain  of  banks  and  the  necessity  of  a 
continual  transmission  of  money,  notes,  bonds,  and  securities 
from  one  state  to  another.  So  that,  without  going  into  any 
further  specification  or  analysis  of  federal  decisions,  I  think 
there  can  no  longer  be  any  doubt  that  carrying  on  a  loan  busi- 
ness involving  the  transmission  of  money  and  securities  with 
the  necessary  correspondence,  instructions,  vouchers,  and 
other  writings,  constitutes  interstate  commerce.  I  do  not 
know  of  any  principle  or  precedent  that  would  warrant  us  in 
saying  that,  because  the  plaintiff  is  an  insurance  company 
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whose  business  of  delivering  policies  and  collecting  premiums 
is  not  commerce,  no  act  done  by  it  can  be  called  commerce 
which  would  have  been  commerce  if  done  by  another.  It 
seems  to  me  that  this  would  be  a  far-reaching  restriction  upon 
commerce  and  would  introduce  into  a  subject  already  too  com- 
plicated a  multitude  of  new  and  puzzling  questions.  Neither 
can  I  bring  myself  to  believe  that  all  transactions  relating 
nearly  or  remotely  to  or  even  necessary  to  a  business  that  is 
not  commerce  can  be  excluded  from  the  meaning  of  the  word 
"commerce."  On  the  other  hand,  when  I  examine  the  ques- 
tion whether  that  part  of  plaintiff's  business  which  consists  of 
policy  loans  to  nonresidents  is  the  equivalent  of  collecting 
premiums,  I  am  brought  up  against  the  difficulty  that  if  it  is 
it  should  have  been  excluded  from  the  base  of  computation  by 
the  terms  of  the  statute,  and  if  it  is  not  it  is  interstate  com- 
merce and  should  have  been  excluded.  With  reference  to  the 
other  loans  to  nonresident  persons,  natural  or  corporate,  I 
consider  this  business  clearly  interstate  commerce.  There- 
fore the  income  from  the  loan  business  carried  on  by  the 
plaintiff  with  persons  in  other  states,  which  forms  the  princi- 
pal part  of  the  base  of  computation  upon  which  the  amount  of 
plaintiff's  tax  is  computed,  is  the  income  of  interstate  com- 
merce notwithstanding  that  plaintiff's  business  of  delivering 
insurance  policies  and  collecting  premiums  is  not  such  com- 
merce. New  York  L.  Ins.  Co,  v.  Deer  Lodge  Co,  231  U.  S. 
495,  34  Sup.  Ct  167.  "Gross  income"  is  the  practical 
equivalent  of  gross  receipts  in  such  business. 

2.  I  think  the  statute  in  question,  sec.  1220,  Stats.  1911, 
could  and  should  have  been  so  construed  as  to  save  it  from  all 
taint  of  unconstitutionality.  This  would,  of  course,  permit 
some  recovery  by  the  plaintiff.  Why  does  the  statute  exempt 
from  the  base  upon  which  the  amount  of  license  fee  is  com- 
puted "premiums  collected  outside  of  the  state  of  Wisconsin 
on  policies  held  by  nonresidents  of  the  state  of  Wisconsin"  ? 
I  do  not  think  we  can  say  with  any  confidence  that  it  was  be- 
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cause  the  state  in  which  nonresidents  of  Wisconsin  lived 
might,  by  excise  or  other  form  of  taxation,  reach  such  pre- 
miums and  so  cause  double  taxation,  because  in  the  parallel 
case  of  real  estate  situated  outside  of  this  state,  r.nd  referred 
to  in  the  same  section,  the  income  is  exempted  only  in  these 
cases  where  the  corporation  hjis  paid  the  taxes  assessed  on 
the  land,  and  further  because  the  other  state  might  as  easily 
collect  taxes  on  income  from  loans  made  and  collected  in  that 
state  as  upon  premiimis  so  collected.  If  the  premiums  men- 
tioned were  thought  by  the  legislature  to  be  income  derived 
from  interstate  commerce,  that  would  be  an  argument  in  favor 
of  the  additional  exemption  of  interest  on  loans  collected  in 
like  manner,  which  is  more  surely  interstate  commerce.  If 
it  was  considered  that  such  premiums  did  not  constitute  an 
income  from  interstate  commerce,  why  should  the  legislature 
relieve  that  which  it  believed  was  not  interstate  commerce 
and  thus  increase  the  burden  upon  the  latter  commerce  by 
making  the  income  from  such  interstate  commerce  a  larger 
part  of  the  base  of  computation  ?  We  are  not  to  interpret  the 
statute  upon  any  theory  that  the  words  have  no  significance 
beyond  liie  mere  exemption  of  the  specified  premiums.  But 
even  if  we  so  limit  these  words  we  would  be  called  upon  to 
include  in  the  word  "premiums"  all  collections  outside  of  the 
state  which  by  fair  interpretation  could  be  covered  by  the 
word  "premiums,"  and  if  necessary  to  uphold  the  statute  the 
comprehensive  words  "from  all  sources"  should,  upon  ap- 
proved rules  of  interpretation,  be  restrained  so  as  to  include 
only  such  sources  as  the  state  legislature  had  jurisdiction  to 
include  in  the  base  of  computation  and  so  as  to  exclude  in- 
come derived  from  interstate  commerce.  Waters-Pierce  Oil 
Co,  V.  Texas,  177  U.  S.  28,  20  Sup.  Ct.  518;  Elwell  v.  Adder 
M.  Co.  136  Wis.  82, 116  N.  W.  882. 

3.  With  the  interpretation  given  to  this  statute  by  the  tax- 
ing officers  of  the  state  and  approved  by  the  majority  opinion, 
I  think,  with  all  deference  to  that  opinion,  the  statute  is  un- 
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constitutional  as  not  only  a  burden  upon,  but  a  very  plain  at- 
tempt at,  a  kind  of  regulation  of  interstate  commerce.  The 
requirement  of  a  license  as  a  prerequisite  to  carrying  on  any 
business  has  always,  I  think,  been  considered  one  of  the  most 
effective  and  drastic  modes  of  regulation.  Failure  to  obtain 
the  license,  where  one  is  lawfully  required,  outlaws  the  busi- 
ness and  avoids  the  contracts  made  by  him  who  fails  to  ob- 
tain the  license  and  yet  carries  on  business.  When  an  excise 
tax  is  laid  upon  any  business  or  occupation  enforced  by  the  re- 
quirement of  a  license  and  the  license  fee  fixed  by  a  percent- 
age on  the  gross  income,  if  that  income  is  derived  in  whole  or 
in  great  part  from  interstate  commercial  transactions,  then  the 
license  fee  necessarily  increases  with  the  increase  of  interstate 
commerce  and  diminishes  with  its  diminution.  It  makes  no 
difference  in  this  result  if  the  total  gross  income  is  derived 
from  interstate  commerce  or  only  a  substantial  part  of  it.  If 
it  were  conceded  that  the  license  fee  in  the  case  last  stated 
was  a  prerequisite  to  engaging  in  interstate  commerce,  there 
could  be  no  question,  I  think,  but  that  such  mode  of  measur- 
ing the  amount  and  enforcing  the  payment  of  the  excise  tax 
would  be  a  direct  regulation  of,  or  an  unquestioned  burden 
upon,  interstate  conunerce.  I  think  the  majority  opinion 
misapprehends  the  nature  and  effect  of  statutes  requiring  a 
license.  Such  statutes  provide  an  effective  mode  of  compel- 
ling the  observance  of  regulations  or  the  payment  of  a  tax. 
They  go  to  the  remedy.  The  objectionable  part  of  this  stat- 
ute is  that  which  requires  the  plaintiff  to  pay  three  per  cent 
on  its  gross  income.  (Cases  cited  like  Maine  v.  0.  T.  R.  Co. 
142  U.  S.  217,  12  Sup.  Ct.  121,  163,  are  obviously  not  in 
point  here.)  The  legal  effect  of  all  such  statutes  is  to  say: 
"You  are  prohibited  from  carrying  on  the  designated  business 
or  making  the  included  contracts  unless  you  pay  a  sum  of 
money  or  submit  to  the  specified  regulations."  The  licen^  is 
only  the  voucher  which  proves  that  the  licensee  has  complied 
with  the  law.     In  the  history  of  taxation  in  England  there  is 
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the  story  of  old  Isaac  of  York,  who  was  induced  to  pay 
his  taxes  by  pulling  out  one  of  his  teeth  every  day  until  he 
paid.  The  law  might  have  said  to  him  with  the  same  effect : 
"By  the  payment  of  a  sum  equal  to  the  tax  demanded  you  can 
obtain  a  license  which  will  authorize  you  to  keep  all  your 
teeth.''  If  this  law  seeks  to  coerce  the  payment  of  a  tax 
based  upon  gross  income  from  interstate  commerce  by  depriv- 
ing the  plaintiff  of  some  other  right,  property,  or  privilege  not 
connected  with  or  a  part  of  interstate  commerce,  then  if  this 
latter  right,  property,  or  privilege  is  valuable  enough,  the 
withholding  of  license  and  the  consequent  outlawry  of  plaint- 
iff's domestic  insurance  business  is  as  effective  an  interference 
with  interstate  commerce  as  if  the  statute  expressly  made  the 
obtaining  of  license  a  condition  precedent  to  carrying  on  the 
business  of  interstate  commerce.  We  are  all  familiar  with 
the  instances  where  the  obligation  to  obtain  a  license  before 
embarking  in  a  specified  business  or  calling  is  enforced  by 
penalties  or  forfeitures  from  which  the  proposed  licensee  en- 
joys immunity  if  he  pays  the  sum  required  for  th£  license. 
So  here,  if  plaintiff  pays  a  percentage  of  its  gross  income  from 
interstate  commerce  it  may  have  a  license  to  carry  on  its  in- 
trastate business,  otherwise  not  and  so  otherwise  subject  to 
penalties. 

4.  I  think  the  classification  made  by  the  act  in  question 
could  be  upheld  if  there  were  no  questions  of  interstate  com- 
merce involved. 

On  January  11,  1916,  upon  motion  of  the  plaintiff,  the 
mandate  was  amended  so  as  to  allow  an  amended  complaint 
to  be  received  and  filed.  The  defendant  demurred  to  such 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

For  the  plaintiff  there  was  a  brief  by  Olin,  Butler,  Stebbins 
&  Stroud,  and  oral  argument  by  Harry  L.  Butler  and  Byron 
H.  Stebbins. 
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For  the  defendant  there  was  a  brief  by  the  Attorney  Oen- 
eral  and  Walter  Drew,  deputy  attorney  general,  and  oral  ar- 
gument by  Mr.  Drew. 

The  following  opinion  was  filed  June  13,  1916 : 

WiNSLow,  C.  J.  Pursuant  to  leave  of  court  an  amended 
complaint  has  been  filed  in  this  action  to  which  the  state  has 
demurred  and  argument  has  been  had  thereon. 

While  many  new  allegations  have  been  added  to  the  com- 
plaint we  do  not  regard  the  situation  as  essentially  changed. 
The  new  allegations,  for  the  most  part,  merely  add  details  to 
facts  alleged  in  general  terms  in  the  original  complaint  or 
assumed  to  exist  by  the  former  decision. 

We  deem  it  necessary  to  refer  to  but  two  points  which  are 
urged  by  the  plaintiff. 

The  great  disparity  between  the  taxation  of  foreign  and  do- 
mestic level-premiimi  companies  is  very  strongly  urged  and 
said  to  be  so  great  as  to  be  manifestly  unconscionable  and  ar- 
bitrary. ^  In  this  connection  it  is  argued  that  if  a  personal 
property  tax  had  been  levied  on  the  plaintiff's  reserve,  con- 
sisting of  securities  and  credits,  there  would  have  been  de- 
ducted from  the  amount  thereof,  under  the  existing  policy  of 
the  state  with  regard  to  the  taxation  of  such  property,  its  lia- 
bilities to  policyholders,  i.  e.  the  present  value  of  its  outstand- 
ing policies  valued  as  required  by  law,  which  is  about  ninety 
per  cent  of  the  reserve.  It  is  also  argued  that  if  the  plaintiff 
had  been  subjected  to  income  taxation  under  the  state  law  it 
would  have  paid  much  less  than  under  the  three  per  cent, 
license  fee  requirement 

We  do  not  regard  either  contention  as  well  founded.  Our 
statutes  governing  the  taxation  of  securities  and  credits  for 
many  years  provided  that  there  should  be  exempted  from  tax- 
ation so  much  thereof  as  "shall  equal  the  amount  of  bona  fide 
and  unconditional  debts  by  him  owing."  This  provision  was 
repealed  by  the  Income  Tax  Law,  which  marked  the  abandon- 
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ment  of  the  attempt  to  levy  personal  property  taxes  upon  that 
species  of  property.     Ch.  668,  Laws  1911. 

It  seems  entirely  clear  that  the  liability  to  policyholders 
which  the  plaintiff  refers  to  is  not  in  any  sense  an  "uncondi- 
tional debt,''  and  as  the  policy  of  the  state  has  never  extended 
the  exemption  to  any  liability  short  of  an  unconditional  debt 
we  are  unable  to  see  any  sound  basis  for  the  argument  made. 

As  to  the  contention  that  if  the  plaintiff  were  taxed  under 
the  income  tax  system  its  tax  burden  would  be  far  less  than 
under  the  present  license  system,  we  shall  not  attempt  fo  go 
into  the  arguments  and  figures  presented  in  detail.  It  is  suf- 
ficient to  say  that  we  do  not  think  it  appears  from  the  allega- 
tions of  the  amended  complaint  that  the  plaintiff  now  pays 
substantially  greater  sums  than  it  would  pay  under  either  the 
income  taxation  system  or  the  former  personal  property  taxa- 
tion system. 

At  all  events  there  does  not  affirmatively  appear  to  be  any 
such  disparity  as  would  condemn  the  law  as  arbitrarily  dis- 
criminatory. 

The  interstate  commerce  feature  of  the  case  is  reargued  and 
the  recent  case  of  Kansas  City,  Ft.  8.  &  M.  B.  Co.  v.  Botkin, 
240  U.  S.  227,  36  Sup.  Ct.  261,  is  called  to  our  attention  as 
in  conflict  with  the  previous  opinion  in  the  present  case.  We 
have  been  unable  to  see  in  what  respect  the  cases  conflict. 
There  are  no  other  contentions  made  which  we  deem  it  neces- 
sary to  comment  upon. 

Upon  the  opinion  previously  rendered  as  supplemented  by 
the  present  opinion  the  demurrer  must  be  sustained. 

By  the  Court. — The  demurrer  to  the  amended  complaint  is 
sustained,  and  judgment  ordered  dismissing  the  action  on  the 
merits  without  costs. 
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Will  of  Waterbury  :  Stone,  Executor,  Appellant,  vs. 
Stone,  Respondent 

May  3 — June  IS,  1916. 

Wills:  Construction:  Intention:  Division  of  residue:  Appeal:  BUI  of 
exceptions,  when  unnecessary, 

1.  Rules  of  construction  are  not  to  be  applied  to  ascertain  the  mean- 

ing of  a  will  If  it  can  be  ascertained  from  the  will  itself  and  the 
surrounding  circumstances. 

2.  Where,  after  bequeathing  certain  specific  sums,  a  testatrix  di- 

rected that  the  residue  of  her  estate  be  divided  into  five  equal 
parts  and  bequeathed  one  of  those  parts  to  each  of  five  legatees 
or  groups  of  legatees,  It  is  held  that,  irrespective  of  whether  or 
not  such  residuary  legatees  constitute  a  class.  It  was  the  inten- 
tion to  confine  the  distribution  of  the  residue  to  them;  and 
therefore,  where  one  of  such  residuary  legatees  predeceased 
the  testatrix,  the  share  of  such  deceased  legatee  is  not  to  be 
disposed  of  as  intestate  property,  but  the  entire  residue  is  to 
be  divided  among  the  survivors.  Kebwin  and  Vinje,  JJ.,  dis- 
sent. 
8.  Upon  appeal  from  a  judgment  construing  a  will,  where  the  only 
disputed  question  is  fairly  presented  by  the  findings  of  the  court 
below,  no  bill  of  exceptions  is  necessary. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  James  O'Neill,  Judge,     Reversed. 

Construction  of  will.  On  November  16,  1912,  Fidelia  M. 
Waterbury  executed  a  will,  which,  omitting  the  signature,  at- 
testation clause,  and  clause  appointing  the  executor,  is  as  fol- 
lows: 

'*Know  all  men  by  these  presents  that  I,  Fidelia  M.  Water- 
bury of  the  village  of  Prairie  du  Sac  in  the  county  of  Sauk 
and  state  of  Wisconsin,  being  of  sound  mind  and  memory 
and  mindful  of  the  uncertainty  of  human  life,  do  make  and 
publish  and  declare  this  my  last  will  and  testament  in  man- 
ner following,  to  wit : 

"First.  I  give,  devise  and  bequeath  to  my  sister  Martha  M, 
Ried  the  sum  of  four  thousand  dollars  ($4,000). 

"Second.  I  give,  devise  and  bequeath  to  my  brother  Lu- 
man  W.  Stone  the  sum  of  five  hundred  dollars  ($500). 
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"Third.  I  give,  devise  and  bequeath  to  my  niece  Emma  A. 
Wakely  the  sum  of  three  thousand  dollars  ($3,000). 

"Fourth.  I  give,  devise  and  bequeath  to  Nellie  M.  Wakely 
{daughter  of  my  said  niece  Emma  A.  Wakely)  the  sum  of 
two  thousand  dollars  ($2,000). 

"Fifth.  I  give,  devise  and  bequeath  to  Eben  Stone  Wakely 
(son  of  my  said  niece  Emma  A.  Wakely)  the  sum  of  two  thou- 
sand dollars  ($2,000). 

"Sixth.  I  give,  devise  and  bequeath  to  Hugh  Davis  Craw- 
ford, son  of  Charles  Crawford  and  wife  Bell,  the  sum  of  one 
thousand  dollars  ($1,000). 

"Seventh.  I  give,  devise  and  bequeath  to  the  First  Presby- 
terian Church  of  Prairie  du  Sac,  Wisconsin,  the  sum  of  five 
hundred  dollars  ($500). 

"Eighth.  I  give,  devise  and  bequeath  to  the  Sauk  Prairie 
du  Sac  Cemetery  Association  the  sum  of  five  hundred  dollars 
($500),  the  same  to  be  invested  and  the  net  income  therefrom 
shall  annually  be  used  and  expended,  first  on  the  proper  care 
of  the  James  I.  Waterbury  lot  in  said  cemetery  and  the  sur- 
plus if  any  shall  be  expended  in  care  of  the  cemetery  gener- 
aUy. 

"Ninth.  I  hereby  direct  that  all  the  rest,  residue  and  re- 
mainder of  my  estate,  real,  personal  or  mixed,  shall  be  di- 
vided into  five  equal  shares  or  parts,  and  I  give,  devise  and 
bequeath  one  of  such  shares  or  one  fifth  of  all  the  rest,  residue 
and  remainder  of  my  estate  to  my  sister,  Martha  M.  Ried, 
and  one  share  or  one  fifth  of  the  rest,  residue  and  remainder 
of  my  said  estate  I  give,  devise  and  bequeath  to  the  children 
of  my  deceased  brother  John  C.  Stone,  and  one  share  or  one 
fifth  of  said  residue  I  give,  devise  and  bequeath  to  the  chil- 
dren of  my  deceased  brother  Ransom  E.  StonQ,  and  one  share 
or  one  fifth  of  said  remainder  I  give,  devise  and  bequeath  to 
the  children  of  my  deceased  brother,  Orvil  Stone,  and  the 
other  share  or  one  fifth  of  the  rest,  residue  or  remainder  of 
my  said  estate  I  give,  devise  and  bequeath  to  my  said  niece 
Enuna  A.  Wakely,  daughter  of  my  deceased  brother,  Ryland 
Stone." 

The  sister  Martha  predeceased  the  testatrix,  leaving  no  is- 
sue, and  the  single  question  presented  upon  this  appeal  is 
whether  by  the  death  of  Mrs.  Ried,  the  testatrix's  sister  and 
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one  of  the  several  residuary  legatees,  before  the  death  of  the 
testatrix,  the  share  of  the  residue  which  would  otherwise  have 
been  allotted  to  her  augmented  the  shares  of  the  several  other 
residuary  legatees,  or  whether  such  share  remained  undis- 
posed of  by  the  will  and  was  subject  to  be  assigned  as  intes- 
tate property.  The  county  court  held  that  that  part  of  the 
residue  which  would  have  been  allotted  to  her  should  be  di- 
vided among  the  remaining  residuary  legatees  and  entered 
judgment  accordingly.  The  matter  was  appealed  to  the  cir- 
cuit court,  and  upon  a  hearing'  in  said  court  the  judgment  of 
the  county  court  was  reversed  and  judgment  entered  directing 
the  county  court  to  assign  the  part  which  would  have  gone  to 
Mrs.  Ried  to  the  heirs  at  law  of  the  testatrix,  Fidelia  M. 
Waterbury.  From  the  judgment  of  the  circuit  court  the  ex- 
ecutor appeals. 

For  the  appellant  there  were  briefs  by  William  T.  Kelsey 
and  Olin,  Butler,  Stebbins  &  Strovd,  and  oral  argimient  by 
Byron  H.  Stebbins. 

For  the  respondent  there  was  a  brief  by  Orotophorst,  Evans 
&  Thomas,  and  the  cause  was  argued  orally  by  Evan  A. 
Evans. 

RosENBERRY,  J.  The  county  court  and  the  circuit  court 
both  held  that  the  legacy  of  $4,000  provided  for  in  clause  1 
of  the  will  lapsed  by  reason  of  the  death  of  Martha  M.  Ried 
and  became  a  part  of  the  resiauum  of  the  estate  of  the  testa- 
trix. 

It  does  not  appear  how  long  before  the  death  of  the  testatrix 
Martha  M.  Ried  died.  Appellant  contends  that  the  intent  of 
the  testatrix  is  clear ;  that  all  arbitrary  rules  of  law  devised 
merely  as  aids  to  the  ascertainment  of  testamentary  intent  are 
not  to  be  applied  in  cases  where  the  intent  of  the  testatrix 
can  be  ascertained  from  the  instrument  itself,  and  cites  Ohse 
V,  Miller,  137  Wis.  474,  119  N.  W.  93;  Will  of  Ehlers,  155 
Wis.  4C,  143  K  W.  1050;  Donges's  Estate,  103  Wis.  497,  79 
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K.  W.  786;  Will  of  Boeck,  160  Wis.  577,  152  N.  W.  156; 
Will  of  Reynolds,  151  Wis.  375,  138  N.  W.  1019. 

Respondent  contends  that  the  gift  to  the  five  branches  of 
the  family  named  in  clause  9  was  not  a  gift  to  a  class,  but  was 
a  gift  to  them  as  individuals ;  that  therefore  the  provision  as 
to  Martha  M.  Ried  lapsed  and  her  share  passed  to  the  heirs  of 
Mrs.  Waterbury  as  intestate  property,  one  of  whom  was  Lu- 
man  W,  Stone,  respondent,  named  as  legatee  in  the  second 
clause,  and  cites  40  Cyc.  1473, 1474;  Fassig's  Estate,  82  Misc. 
234, 143  N.  Y.  Supp.  494 ;  Matter  of  Kimherly,  150  K  Y.  90, 
44  N.  E.  945 ;  Lyman  v.  Coolidge,  176  Mass.  7,  56  N.  E.  831 ; 
Dresel  v.  King,  198  Mass.  546,  85  N.  E.  77 ;  Matter  of  Wells, 
113  K  Y.  396,  21  N.  E.  137;  Workman  v.  Workman,  2  Allen 
(84  Mass.)  472;  Claflin  v.  TUton,  141  Mass.  343,  5  N.  E. 
649 ;  Frost  v.  Courtis,  167  Mass.  251,  45  K  E.  687 ;  Kimball 
V.  Story,  108  Mass.  382 ;  Horton  v.  Earle,  162  Mass.  448,  38 
N.  E.  1135;  Wood  v.  Seaver,  158  Mass.  411,  33  K  E.  587; 
Sharpless's  Estate,  214  Pa.  St  335,  63  Atl.  884;  Parsons  v. 
Millar,  189  IlL  107,  59  N.  E.  606;  Mowry  v.  Taft,  36  R  I. 
427,  90  AtL  815;  Murphy  s  Estate,  157  Cal.  63,  106  Pac 
230;  Page,  Wills,  §474. 

The  claim  of  the  respondent  is  based  largely  if  not  entirely 
upon  the  peculiar  language  of  the  ninth  clause,  whereby  the 
residue  is  divided  into  five  equal  shares  and  one  of  these 
shares  is  assigned  to  each  of  the  five  l^atees  or  groups  of 
l^atees  therein  named.  Applying  to  this  language  the  rule 
as  stated  in  40  Cyc  1474,  "where  at  the  time  of  making  a  gift 
the  number  of  beneficiaries  is  certain,  and  the  share  each  is 
to  leceive  is  also  certain  and  in  no  way  dependent  for  its 
amount  upon  the  number  who  shall  survive,  it  is  not  a  gift  to 
a  class,  but  to  the  individuals  distributively,  and  this  is  gen- 
erally held  to  be  the  case  where  the  beneficiaries  are  named 
and  their  shares  are  certain,^'  the  respondent  arrives  at  the 
conclusion  that  the  gift  of  a  fifth  to  Martha  M.  Ried  was  a 
gift  to  her  individually,  and,  she  having  died  before  the  testa- 
Vol.  163  —  33 
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trix,  the  provision  for  her  lapsed  and  the  share  which  would 
have  gone  to  her  should  therefore  be  distributed  as  intestate 
property. 

Rules  of  construction  are  not  to  be  applied  in  ascertaining 
the  true  meaning  of  a  Will  if  that  meaning  can  be  ascertained 
clearly  from  the  will  itself  and  the  surrounding  circumstances. 
Donges's  Estate,  103  Wis.  497,  79  K  W.  786.  As  was  said 
by  this  court  in  Will  of  Ehlers,  155  Wis.  46,  47,  48,  143  N. 
W.  1050: 

"Much  difficulty  is  liable  to  occur  in  initial  trials  involving 
the  construction  of  wills  by  taking  some  particular  adjudica- 
tions respecting  some  other  wills  as  controlling,  instead  of 
looking  to  legal  principles  for  guidance,  or  from  following 
some  well  known  rule  for  judicial  construction  as  if  it  were 
applicable  universally,  instead  of  appreciating  that,  in  gen- 
eral, such  rules  are  to  be  used  in  choosing  between  reasonable 
meanings  of  substantial,  equal  dignity  and  keeping  promi- 
nently in  mind  that  paramount  to  all  others  is  the  rule  that 
the  intention  of  the  testator  should  prevail  so  far  as  it  can  be 
read  out  of  the  language  used  to  express  it'' 

Reading  the  will  in  this  case  in  the  light  of  all  the  sur- 
rounding circumstances,  did  the  testatrix  intend  that  in  the 
event  of  the  death  of  any  legatee  named  in  the  residuary 
clause  prior  to  the  death  of  the  testatrix  the  share  of  such  de- 
ceased legatee  should  be  disposed  of  as  intestate  property ;  or 
did  she  intend  that  all  of  the  residue  of  her  property  should 
be  divided  among  those  named  in  the  ninth  clause,  and  in  the 
event  of  the  death  of  any  of  the  residuary  legatees  named  that 
the  residue  should  be  divided  among  those  surviving  ? 

A  careful  reading  and  study  of  the  will  convinces  us  that 
the  latter  was  the  intention  of  the  testatrix.  It  was  her  in- 
tention to  limit  the  amount  to  be  received  by  those  named  in 
the  first,  second,  third,  fourth,  fifth,  and  sixth  clauses  and 
not  named  in  the  ninth  clause  to  the  amounts  specifically  be- 
queathed to  them,  and  it  was  not  her  expectation  or  intention 
that  the  amounts  specifically  bequeathed  should  be  aug- 
mented.    The  fact  that  by  the  ninth  clause  the  residuary  es- 
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tate  is  divided  into  five  equal  parts,  one  of  those  parts  assigned 
to  each  of  the  legatees  or  groups  of  persons  therein  named,  is 
not  inconsistent  with  the  intention  of  the  testatrix  to  confine 
the  distribution  of  the  residue  of  her  estate  to  the  persons  or 
groups  of  persons  named  in  such  clause,  and  that  is  true  ir- 
respective of  whether  or  not  they  constitute  a  class.  Will  of 
Reynolds,  151  Wis.  375,  138  N.  W.  1019;  Ives's  Estate,  182 
Mich.  699,  148  K  W.  727. 

No  bill  of  exceptions  was  settled.  None  was  required. 
The  question  raised  is  fairly  presented  by  the  findings.  In 
our  opinion  they  do  not  support  the  judgment. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  accordance  with  this 
opinion. 

Kekwin,  J.  {dissenting).  I  cannot  agree  with  the  ma- 
jority of  the  court  in  this  case.  The  residuary  clause  of  the 
will  is  clear  and  specific.  It  divides  the  residue  of  the  estate 
into  five  equal  parts  or  shares  and  one  of  such  shares  is  de- 
vised and  bequeathed  to  Martha  M.  Ried. 

The  residuary  clause  does  not  give  the  residue  to  the  lega- 
tees as  a  class  or  as  joint  tenants.  The  terms  of  the  residuary 
clause  are  clear  and  unmistakable  that  one  fifth  was  given  ab- 
solutely to  Martha  M.  Ried,  and,  she  having  predeceased  the 
testatrix,  the  bequest  to  her  lapsed  and  became  intestate  prop- 
erty. 

Of  course,  if  there  were  anything  in  the  will  which  showed 
a  different  intention  on  the  part  of  the  testatrix  the  cases  cited 
by  appellant  would  be  in  point.  I  find  nothing  in  the  will 
which  would  justify  the  construction  placed  upon  it  in  the 
majority  opinion.  There  is  nothing  in  the  will  and  sur- 
rounding circumstances  from  which  an  intent  can  be  inferred 
that  the  residuary  bequest  was  to  a  class.  There  is  nothing 
in  the  will  and  surrounding  circumstances  from  which  an  in- 
tent can  be  inferred  that  upon  the  death  of  Martha  M.  Ried 
before  the  testatrix  the  bequest  to  Martha  M.  Ried  should  go 
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to  the  other  residuary  legatees.  An  intent  cannot  be  inferred 
against  the  plain,  unambiguous  terms  of  a  will. 

In  addition  to  the  cases  relied  upon  by  counsel  for  ;respond- 
ent,  cited  in  their  brief  and  referred  to  vi  the  majority  opin- 
ion, I  cite  the  following:  Will  of  Allis,  ante,  p.  452,  157  N. 
W.  548;  Ward  v.  Dodd,  41  K  J.  Eq.  414,  5  Atl.  650;  HaTid 
V.  Marcy,  28  K  J.  Eq.  59 ;  Manier  v.  Phelps,  15  Abb.  l!?".  C. 
123.  See  note  collecting  cases  in  2  Williams,  Executors, 
pp.  822  to  828. 

I  am  authorized  to  say  that  Mr.  Justice  Vinjb  concurs  in 
the  foregoing  dissent. 


Birdsong  &  Company,  Inc.,  Respondent,  vs.  Marty,  Ap- 
pellant 

May  S—June  13,  1916. 

Bales:  Contract  hy  letters,  etc.:  Construction:  ^'Minimum  car:**  Breach 
by  seller:  Measure  of  damages:  **Market  price." 

1.  Letters  and  telegrams  which  passed  between  the  parties  are  held 

to  have  constituted  an  unqualified  contract  for  the  sale  by  de- 
fendant to  plaintiff  of  certain  quantities  of  cheese  at  specified 
prices,  and  not  a  mere  brokerage  contract. 

2.  The  term  "minimum  car"  in  a  contract  for  the  sale  of  goods  to  be 

shipped  by  rail  refers  to  the  smallest  amount  which  will  take 
the  carload  rate. 

3.  Where  the  contract  was  for  the  sale  of  twenty-five  tubs  (19,375 

pounds)  of  one  grade  of  cheese  and  enough  of  another  grade 
"to  make  minimum  car/'  and  it  appeared  that  20,000  pounds  of 
cheese  constituted  a  minimum  car,  the  buyer  was  entitled  to 
receive  one  tub  (775  pounds)  of  the  second  grade,  it  not  being 
shown  to  be  usual  or  practicable  to  ship  a  part  of  a  tub. 

4.  Where  title  has  not  passed  and  the  seller  wrongfully  neglects  or 

refuses  to  deliver  the  gooda,  the  measure  of  damages  prescribed 
in  sub.  3,  sec.  1684 1 — 67,  Stats.,  can  be  applied  only  when  there 
is  an  available  market  for  the  goods;  otherwise,  the  measure  of 
damages  is  that  fixed  by  sub.  2  of  said  section. 

5.  Market  price  is  the  price  at  which  goods  are  actually  being  sold 
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in  the  market  at  the  time  or  times  in  question;  and  there  can- 
not be  a  real  market  price  for  a  commodity  when  there  is  no 
such  commodity  for  sale  in  the  market. 
6.  Where,  upon  the  seller's  refusal  to  deliver  goods,  the  buyer  was 
obliged  to  buy  other  goods  at  a  higher  price  to  fulfil  his  own 
contracts  of  resale,  the  measure  of  his  damages,  under  sub.  2, 
sec.  1684t — 67,  was  the  difference  between  the  original  contract 
price  and  the  price  he  was  obliged  to  pay. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  George  Grimm,  Circuit  Judge.  Modified  and  af- 
firmed. 

Action  for  damages  for  breach  of  contract.  Plaintiff  is  a 
corporation  engaged  principally  in  the  business  of  buying  and 
selling  cheese  and  other  edible  products,  with  its  principal  of- 
fice at  Philadelphia.  The  defendant  is  a  maker  and  dealer 
in  cheese,  doing  business  as  Jacob  Marty  &  Company  at  Brod- 
head,  Wisconsin.  On  July  14,  1914,  plaintiff  wrote  the  de- 
fendant a  trade  letter,  which,  among  other  things,  contained 
the  following  statements : 

'We  wish  to  advise  you  that  Mr.  O.  G.  Loeliger,  formerly 
of  New  York,  has  taken  charge  of  our  cheese  department 
which  we  are  just  opening  up  and  write  to  ask  you  whether 
you  cannot  work  with  us  in  Philadelphia  on  a  consignment 
basis,  letting  us  have  shipment  of  cheese,  we  to  carry  same 
and  sell  to  our  buyers  as  they  may  desire.  .  .  .  And  also  let 
us  know  just  what  commission  you  can  allow  us  for  handling 
these  goods  and  what  arrangements  you  desire  to  make." 

On  July  16,  1914,  the  defendant  replied,  acknowledging 
receipt  of  the  letter  of  the  14th,  stating  that  he  knew  Mr.  Loe- 
liger, and  continuing  as  follows : 

"We  do  not  wish  to  make  any  shipments  on  consignment, 
as  we  always  have  more  or  less  trouble  with  this  kind  of  busi- 
ness. We  would  be  glad  to  send  you  quotations  from  week  to 
week,  and  if  you  can  dispose  of  any  of  our  goods  at  the  prices 
we  make  you,  we  will  be  glad  to  fill  any  orders  you  may  send 
us.  Of  course  we  would  be  glad  to  have  you  send  us  orders 
direct  from  Pennsylvania,  Maryland  and  New  Jersey,  and 
we  would  fill  same  direct  to  the  trade  at  ^c.  commission." 


Digitized  by 


Google       


518        SUPEEME  COUET  OF  WISCONSIN.     [Junb 
Birdsong  &  Co.  v.  Marty,  163  Wis.  516. 

Defendant  then  quoted  prices  and  description  of  goods  and 
closed  with  the  following  statement :  "These  above  mentioned 
prices  are  all  f.  o.  b.  here,  and  we  hope  to  receive  some  nice 
orders.'' 

On  August  3d  plaintiff  sent  to  the  defendant  an  order  for 
two  tubs  of  Eound  Swiss  No.  1,  to  be  shipped  to  a  specified 
customer  in  Philadelphia.  On  August  5th  the  defendant  de- 
clined to  accept  the  order  on  the  ground  that  the  party  named 
was  not  a  good  credit  risk.  August  4th  the  plaintiff  tele- 
graphed the  defendant  as  follows:  "Can  handle  twenty-five 
tubs  fancy  open  ripe  Swiss  sixteen  wire.''  Later  in  the  day 
of  August  4tli  plaintiff  telegraphed  defendant :  'Wire  lowest 
price  twenty-five  tubs  Round  Swiss  Number  One  ripe."  On 
August  4th,  in  reply  to  plaintiff's  telegram,  defendant  tele- 
graphed plaintiff:  "Sixteen  one-half  for  twenty-five  fancy 
open  Swiss.  Wire  acceptance."  On  the  same  day  the  plaint- 
iff wired  defendant  as  follows :  "Accept  twenty-five  tubs  fancy 
open  ripe  Swiss  sixteen  one-half.  Ship  immediately."  On 
August  5th  plaintiff  wrote  defendant  confirming  telegraphic 
order  as  follows :  "We  wired  you  last  evening  as  per  inclosed 
copy,  accepting  25  tubs  of  fancy  open  ripe  Swiss  at  16^0.  for 
immediate  shipment  and  trust  you  will  get  these  off  to  us  as 
promptly  as  possible  and  of  your  usual  good  quality."  On  the 
same  date  defendant  wrote  plaintiff  confirming  transaction 
had  by  telegraph  as  follows :  "We  have  your  wire  stating  that 
you  accept  the  twenty-five  tubs  at  16^c.  for  immediate  ship- 
ment and  we  will  do  our  best  to  get  this  order  off  as  soon  as 
possible.  You  may  have  to  wait  perhaps  a  week  before  we 
ship  same,  as  we  are  just  getting  in  the  June  Swiss,  a  few 
tubs  from  different  factories,  but  as  stated  before  we  will 
send  them  along  as  soon  as  possible." 

On  August  5th  plaintiff  telegraphed  defendant  as  follows : 
"Increase  our  order  to  minimum  car  as  your  yesterday's  mes- 
sage." In  response  to  which  message  defendant  telegraphed 
as  follows :  "Sold  out  at  present  with  fancy  Swiss.  Offer  you 
good  sound  number  two  at  thirteen  to  make  minimum  car." 
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Replying  to  this  plaintiff  telegraphed  defendant  on  the  same 
date:  "Complete  minimum  ear  with  twos  per  your  wire. 
Rush."  On  August  6th  plaintiff  wrote  defendant  as  follows : 
"We  confirm  our  telegram  to  you  as  per  inclosed  copy  and  re- 
gret that  you  could  not  furnish  further  quantities  of  fancy 
goods  from  you,  but  to  complete  car  with  twenty-five  tubs  we 
have  already  ordered  from  you,  we  would  ask  you  to  ship  the 
number  twos  at  13c.  to  make  minimum  car.''  On  August  7th 
defendant  wrote  plaintiff  as  follows:  "We  have  your  wire  of 
the  6th  inst.,  which  reads  as  follows:  'Complete  minimum  car 
with  twos  per  your  wire.  Rush.'  In  regard  to  this  wire, 
will  say  that  we  will  book  you  for  enough  No.  2  Swiss  to 
make  out  a  minimum  car,"  On  the  same  date  plaintiff  wrote 
defendant:  "We  acknowledge  receipt  of  your  favor  of 
August  5th»,  and  would  ask  you  to  kindly  rush  shipment  of 
cheese  as  we  are  in  need  of  same,"  and  giving  other  directions 
not  material  here. 

•  On  August  17,  1914,  plaintiff  telegraphed  defendant: 
"Have  you  shipped  car,  if  not  ship  immediately,  buyers  anx- 
ious." They  followed  this  tel^ram  with  a  letter  on  Au- 
gust 17th:  "We  have  wired  you  today  as  per  inclosed  copy 
inasmuch  as  we  have  had  no  invoice  or  bill  of  lading  from  you 
on  cheese  purchased.  Our  buyers  are  getting  very  anxious 
for  same,  and  if  you  have  not  already  shipped  kindly  give  this 
your  immediate  attention  and  get  same  off  at  once." 

On  August  17th,  and  apparently  in  response  to  the  tele- 
gram of  that  date  from  the  plaintiff,  defendant  wrote  plaint- 
iff as  follows : 

"In  regard  to  order  for  Swiss  cheese  which  you  sent  us, 
will  say  that  we  will  be  unable  to  take  care  of  this  order,  as 
it  is  impossible  for  us  to  get  the  goods.  When  you  sent  this 
order  in  we  bought  the  goods  from  the  company  factories  in 
this  vicinity,  but  when  the  time  came  to  deliver  the  cheese 
they  would  not  send  it  in  and  are  holding  all  of  the  Swiss  for 
a  higher  prica  All  of  the  dealers  are  canceling  orders  on 
this  account 

'We  regret  very  much  in  having  to  cancel  this  order,  but  as 
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mentioned  above  we  cannot  make  shipment  when  we  cannot 
buy  the  cheese," 

The  defendant's  letter  of  August  17th  was  received  by 
plaintiff  on  August  19th.  Upon  receipt  thereof  plaintiff  tele- 
graphed defendant  as  follows : 

"Letter  received.  Will  not  accept  your  cancellation.  Have 
sold  cheese  our  buyers'  strength  your  confirmation  buyers  in- 
sisting deliveries  we  must  insist  upon  you  shipping  car  im- 
mediately in  order  save  expensive  claims  against  you  for  non- 
delivery we  advise  you  work  quick  make  inmiediate  ship- 
ment answer  when  will  car  go  forward." 

On  the  same  date  plaintiff  wrote  defendant  to  substantially 
the  same  effect  On  August  26th  and  27th  plaintiff  wrote 
and  telegraphed  defendant  insisting  upon  delivery.  To  these 
letters  and  telegrams  the  pjaintiff  received  no  reply  until  Sep- 
tember 8th,  when  defendant  wrote  plaintiff  as  follows : 

"In  answer  to  your  telegram  and  several  letters,  wish  to 
advise  that  we  have  finally  made  settlement  with  the  farmers 
with  whom  we  had  bargained  for  about  three  hundred  tubs 
of  June  Swiss  about  the  time  the  war  in  Europe  broke  out. 
At  the  time  the  war  started  dealers  from  the  East  and  from 
New  York  came  through  this  section  and  paid  as  high  as  18c 
and  20c.  This  caused  the  farmers  with  whom  we  had  deal- 
ings to  back  out  on  us.  Now  we  have  several  factories  our- 
selves which  are  paid  on  a  company  basis,  and  therefore  at 
the  time  it  was  impossible  for  us  to  deliver  the  goods  to  you." 

This  letter  contained  some  other  suggestions  and  state- 
ments in  regard  to  the  controversy  between  the  parties,  which 
are  not  material  here. 

By  letter  dated  September  11, 1914,  plaintiff  made  demand 
upon  the  defendant  for  settlement  under  the  contract  in  ac- 
cordance with  the  following  statement: 

1  carload  Swiss  cheese,  60  tubs. 

No.  1     25  tubs  at  650  lbs.  each 16,250    3^c.        $568  75 

No.  2     35  tubs  at  650  lbs.  each 22J50     4c.  910  00 

As  we  bought  only  10  tubs  at  20c.  we  have 
to  buy  15  tubs  more  at  23c. 

15  tubs  at  650  lbs 9,750     3c  292  50 

$1,771  25 
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Defendant  declined  to  make  an  adjustment,  with  the  result 
that  plaintiff  brought  this  action  to  enforce  its  claim  for  dam- 
ages. The  case  was  tried  before  the  court  without  a  jury. 
The  trial  court  held  that  the  correspondence  constituted  an 
imqualified  contract  of  purchase  and  sale,  by  which  the  plaint- 
iff purchased  of  the  defendant  twenty-five  tubs  of  No.  1 
cheese  at  16^  cents  a  pound,  and  a  sufficient  amount  of  No.  2 
at  13  cents  to  make  a  minimum  carload;  that  a  minimum 
eafft-bound  car  contains  20,000  pounds;  that  the  average 
weight  of  a  tub  of  Swiss  cheese  in  August  is  approximately 
775  pounds,  and  that  the  contract  therefore  called  for  19,375 
pounds  of  No.  1  and  625  pounds  of  No.  2 ;  that  at  Brodhead 
and  in  southern  Wisconsin  generally  the  market  price  on 
August  17  was  17^  cents  to  18  cents  for  No.  1  and  15^  cents 
for  No.  2;  that  at  the  time  plaintiff  received  defendant's  let- 
ter canceling  the  contract  the  price  had  advanced  to  20  cents 
for  No.  1  and  16^  cents  for  No.  2 ;  and  plaintiff  had  judgment 
accordingly  for  $700.  From  such  judgment  defendant  ap- 
peals. 

E,  D.  McGowan,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Jeffris,  Mouat, 
Oestreich  &  Avery,  and  oral  argument  hj  L,  A,  Avery, 

EosENBERRY,  J.  The  defendant  claims  that  the  relation 
between  the  plaintiff  and  the  defendant  was  that  of  principal 
and  broker  and  not  that  of  buyer  and  seller ;  that  under  all 
the  facts  and  circumstances  plaintiff  was  in  good  faith  bound 
to  advise  the  defendant  of  the  changed  condition  of  the  mar- 
ket due  to  the  declaration  of  war  in  Europe;  that  there  was  no 
contract  between  the  parties  for  the  purchase  and  sale  of  the 
cheese;  that  the  date  as  of  which  the  damages  should  be  de- 
termined is  August  17th,  the  day  on  which  the  defendant 
wrote  the  letter  canceling  plaintiff's  order,  and  not  August 
19th,  the  day  on  which  the  letter  was  received  by  plaintiff. 

Plaintiff  excepted  to  the  finding  of  the  court  as  to  the 
amount  of  damages  and  asked  for  a  review  and  modification 
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of  the  judgment  under  the  provisions  of  eh.  219,  Laws  1915 
(sec.  3049a,  Stats.  1915). 

We  think  the  trial  court  was  right  in  finding  that  the  rela- 
tion which  existed  between  the  plaintiff  and  the  defendant 
was  that  of  buyer  and  seller  and  not  that  of  principal  and 
broker.  Defendant's  letter  of  July  16th  seems  to  set  this 
question  absolutely  at  rest  Defendant  says:  "We  do  not 
wish  to  make  any  shipments  on  consignment,  as  we  always 
have  more  or  less  trouble  with  this  kind  of  business.''  But 
even  if  this  were  not  true,  the  transaction  between  the  plaint- 
iff and  the  defendant,  commencing  with  the  telegram  of  the 
plaintiff  dated  August  3d  and  closing  with  defendant's  letter 
of  August  7th,  constituted  a  contract  for  the  sale  and  pur- 
chase of  goods  as  found  by  the  court  The  defendant 
breached  his  contract  under  a  mistaken  idea  that  he  had  a 
right  to  do  so  for  the  reason  that  "so  long  as  you  pay  no 
money  down  on  any  contract  the  contract  is  not  lawful." 

The  only  question  remaining  is  that  relating  to  the  measure 
of  damages.  The  defendant  having  refused  to  deliver  the 
goods  and  the  title  thereto  not  having  passed  to  the  plaintiff, 
the  measure  of  damages,  in  harmony  with  the  decisions  of 
this  court,  is  stated  by  the  Uniform  Sales  Act  as  follows : 

"Section  1684< — 67.  1.  Where  the  property  in  the  goods 
has  not  passed  to  the  buyer,  and  the  seller  wrongfully  neglects 
or  refuses  to  deliver  the  goods,  the  buyer  may  maintain  an  ac- 
tion against  the  seller  for  damages  for  nondelivery. 

"2.  The  measure  of  damages  is  the  loss  directly  and  natu- 
rally resulting  in  the  ordinary  course  of  events,  from  the  sell- 
er's breach  of  contract. 

"3.  Where  there  is  an  available  market  for  the  goods  in 
question,  the  measure  of  damages,  in  the  absence  of  special 
circumstances  showing  proximate  damages  of  a  greater 
amount,  is  the  difference  between  the  contract  price  and  the 
market  or  current  price  of  the  goods  at  the  time  or  times  when 
they  ought  to  have  been  delivered,  or,  if  no  time  was  fixed, 
then  at  the  time  of  the  refusal  to  deliver." 

The  court  found  the  market  price  on  August  19th,  the  day 
the  plaintiff  received  the  defendant's  letter  in  which  the  de- 
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fendant  stated  that  he  would  not  deliver  the  goods,  to  be  for 
Na  1  cheese  20  cents  a  pound,  and  for  No.  2  16^  cents  a 
pound,  and  found  that  the  amount  designated  in  the  telegram 
was  twenty-five  tubs  of  No.  1  and  just  enough  No.  2  to  make 
20,000  pounds.  This  would  require  the  shipment  of  a  part 
of  a  tub,  which  is  not  shown  to  be  usual  or  practicable. 
Plaintiff  claims  that  it  was  entitled  to  receive  twenty-five  tubs 
of  No.  1  and  five  tubs  of  No.  2,  basing  the  claim  upon  the 
statement  made  by  the  defendant  at  the  trial  that  that  was 
what  he  would  have  shipped  had  he  filled  the  order. 

Dfefendant's  proposition  was :  "Offer  you  good  sound  num- 
ber two  at  thirteen  to  make  minimum  car."  To  which 
plaintiff  replied :  "Complete  minimum  car  with  twos  per  your 
wire."  The  term  "minimum  car"  refers  to  the  smallest 
amount  of  the  specified  article  which  will  take  the  carload 
rate,  and  is  shown  in  this  case  to  be  20,000  pounds  on  cheese 
east  bound.  Under  the  terms  of  this  contract  we  think  that 
plaintiff  would  not  have  been  required  to  accept  more  than 
the  amount  stated.  Plaintiff  therefore  was  entitled  to  re- 
ceive 19,375  pounds  of  No.  1  and  one  tub  of  No.  2  to  make 
out  a  carload  lot,  or  775  pounds  of  No.  2. 

While  the  trial  court  found  the  market  price,  it  appears 
from  all  the  evidence  without  dispute  that  there  was  in  fact 
no  market  for  cheese  in  or  about  Brodhead,  the  place  of  de- 
livery, or  in  or  near  southern  Wisconsin,  in  the  latter  part  of 
August,  1914.     The  defendant  himself  testified: 

"On  account  of  the  war  you  know  we  simply  had  no  market 
price  through  our  section  in  the  Swiss  cheese."  "The  farm- 
ers got  hold  of  theirs  and  they  would  not  sell  at  any  price, 
and  some  that  had  sold  it  backed  out  on  it."  "We  could  not 
get  any  what  we  had  bought."  "For  ten  days  or  two  weeks 
you  could  not  get  it  at  any  price,  no  matter  what  you  offered." 

Another  witness  testified:  "There  wasn't  practically  any 
market  there.  It  was  in  such  a  fiuctuating  state,"  and  the 
testimony  of  all  of  the  other  witnesses  is  substantially  to  the 
same  effect.  There  was  some  evidence  as  to  deliveries  made 
during  the  latter  part  of  the  month,  mostly  on  orders  taken 
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earlier,  but  a  careful  examination  of  the  evidence  shows  that 
there  was  no  market  at  the  time  and  hence  there  could  be  no 
market  price.  Market  price  is  not  an  imaginary,  fictitious 
thing,  but  is  the  price  at  which  goods  are  actually  being  sold 
in  the  market  at  the  time  or  times  in  question. 

The  burden  was  upon  the  plaintiff  to  establish  the  amount 
of  its  damages.  This  it  did  by  showing  that  there  was  no 
available  market  in  which  the  cheese  could  be  purchased  and 
that  it  was  obliged  to  pay  for  6,500  pounds  of  No.  1  cheese 
20  cents  a  pound,  and  for  12,875  pounds  of  No.  1  cheese  23 
cents  a  pound,  in  order  to  fill  contracts  which  it  had  made 
with  its  customers.  This  made  a  prima  facie  case  for  the 
plaintiff.  If  the  damages  could  have  been  minimized  by  pur- 
chase of  the  cheese  in  the  open  market,  the  burden  was  then 
upon  the  defendant  to  show  that  there  was  such  an  available 
market  in  which  the  goods  could  have  been  purchased.  As 
has  been  said  by  this  court,  "The  idea  that  there  can  be  a  real, 
substantial  market  price  for  a  given  commodity,  when  there  is 
no  such  commodity  for  sale  in  the  market,  is  absurd."  Cock- 
hum  V.  Ashland  L.  Co.  54  Wis.  619,  12  N.  W.  49.  The  de- 
fendant in  this  case  made  no  such  showing,  and,  as  has  been 
pointed  out,  it  was,  on  the  contrary,  established  that  no  mar- 
ket existed. 

The  trial  court  therefore  was  in  error  in  assessing  the  dam- 
ages at  the  difference  between  the  contract  price  and  the  so- 
called  market  price.  The  rule  stated  in  sub.  3,  sec.  1684f — 
67,  Stats.,  can  only  be  applied  under  the  conditions  therein 
prescribed.  In  other  cases  where  the  property  in  the  goods 
has  not  passed  to  the  buyer,  and  the  seller  refuses  to  deliver 
the  goods,  the  rule  laid  down  in  sub.  2  establishes  the  measure 
of  damages,  which  is  the  loss  directly  and  naturally  resulting 
in  the  ordinary  course  of  events,  from  the  seller's  breach  of 
the  contract.  CocJcbum  v.  Ashland  L.  Co.,  supra;  Foss  v. 
Heineman,  144  Wis.  146,  128  N.  W.  881. 

The  evidence  in  this  case  shows  that  the  plaintiff  pur- 
chased 6,500  pounds  of  No.  1  cheese  at  20  cents,  and  was 
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obliged  to  pay  for  the  remainder,  12,875  pounds,  23  cents  a 
pound,  and  that  the  lowest  price  quoted  for  775  pounds  of 
Xo.  2  was  17  cents  a  pound.  It  does  not  clearly  appear 
whether  plaintiff  purchased  the  775  pounds  at  that  price  or 
not,  but  he  might  have  done  so.  On  this  basis  the  plaintiff 
was  entitled  to  judgment  for  the  sum  of  $1,095.37,  with  inter- 
est from  August  19,  1914. 

By  the  Court — The  judgment  appealed  from  should  be 
modified  as  stated  in  the  opinion,  and  as  so  modified  it  is  af- 
firmed with  costs  to  the  respondent. 


RiNDBB,  County  Treasurer,  Respondent,  vs.  City  of  Madi- 
son and  others.  Appellants, 

May  e—June  IS,  1916. 

Constitutional  law:  Highways  and  bridges:  Highway  district:  Taxa- 
tion: County  system:  Classification  of  highways:  Exclusion  of 
city  streets:  County  committee:  Delegation  of  powers  of  county 
hoard  and  clerk:  Auditing  of  claims:  County  commissioner:  City 
treasurer:  Failure  to  settle  taxes:  Penalty, 
* 

1.  The  provisions  of  sees.  1317m — 1  to  1317m — 15,  Stats.  1915,  es- 

tablishing the  county  as  the  highway  district  and  imposing 
burdens  on  the  taxable  property  therein  for  defraying  the 
cost  of  improving  and  maintaining  the  highways  of  the  county 
system,  are  valid,  the  law  being  general  and  operating  uniformly 
throughout  the  state  and  upon  the  residents  within  each  county. 

2.  The  exclusion  of  city  streets  from  the  county  system  of  highways, 

while  town  highways  and  connecting  streets  in  villages  may  be 
included  therein,  is  within  the  power  of  the  legislature,  and 
does  not  unreasonably  discriminate  against  the  rights  of  the 
residents  of  cities  or  deprive  them  of  the  equal  protection  of  the 
laws.  It  does  not  affect  the  political  rights  of  city  residents 
differently  than  those  of  other  residents  of  the  counties  in  lo- 
calities where  the  local  highways  are  not  made  a  part  of  the 
system. 
8.  The  classification  of  highways  so  made  is  legitimate;  it  is  not 
arbitrary,  but  is  based  upon  peculiar  conditions  in  respect  to 


Digitized  by 


Google 


526        SUPREME  COURT  OF  WISCONSIN.     [Juxb 

Kinder  v.  Madison,  163  Wis.  525. 

construction,  improvement,  and  use,  which  distinguish  city 
streets  from  the  highways  in  towns  and  Tillages. 

4.  Sub.  8,  sec.  1317m — 5,  does  not  unlawfully  delegate  to  the  county 

committee  therein  provided  for  constitutional  powers  or  au- 
thority of  the  county  board  or  county  clerk — ^the  powers  and  du- 
ties of  the  committee  being  administrative  only. 

5.  Par.  (3)  (e)  of  said  sub.  8,  making  it  the  duty  of  said  county  com- 

mittee to  "audit,"  together  with  the  county  clerk,  claims  for 
services  and  material,  is  not  to  be  interpreted  as  abrogating  the 
duties  imposed  by  law  on  county  clerks,  or  as  giving  the  com- 
mittee the  ultimate  power  to  allow  or  disallow  such  claims. 

6.  The  authority  given  to  the  county  highway  commissioner  by  sub. 

3,  sec.  1317m — 7,  does  not  conflict  with  the  authority  of  the 
county  board  to  audit  and  determine  the  validity  of  claims,  nor 
does  that  subsection  repeal  the  laws  in  force  at  the  time  of  its 
adoption  as  to  the  powers  and  duties  of  the  county  board  and 
county  clerk  respecting  claims  against  the  county. 

7.  The  property  in  a  city  which  is  required  by  law  to  maintain  its 

own  bridges  is  not  taxable,  under  sec.  1319,  Stats.,  for  the  build- 
ing of  bridges  in  towns. 

8.  The  five  per  cent,  penalty  provided  for  in  sec.  1117,  Stats.,  for  fail- 

ure of  a  town,  city,  or  village  treasurer  to  make  settlement  of 
the  taxes  included  in  his  tax  roll,  is  to  be  imposed  for  failure  to 
perform  official  duties,  but  should  not  be  imposed  upon  a  city 
treasurer  who  had  collected  the  tax  levied  for  the  county  high- 
way fund  and  was  ready  to  settle  with  the  county  treasurer 
within  the  time  required  by  law,  but  was  directed  by  the  com- 
mon council  to  retain  the  money  until  the  validity  of  the  law 
authorizing  the  tax  had  been  tested  in  legal  proceedings — the 
constitutional  questions  involved  being  of  sufficient  gravity  to 
Justify  him  in  obeying  such  direction. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  A.  H.  Reid,  Judge.     Modified  and  affirmed. 

The  action  is  brought  by  the  plaintiff  as  county  treasurer 
of  Dane  county  against  the  defendants  upon  the  bond  of  the 
city  treasurer  furnished  to  the  county  treasurer  and  condi- 
tioned for  the  payment  of  the  county  and  state  taxes. 

The  plaintiff  is  and  was  county  treasurer  and  the  defendant 
Carl  Moe  is  and  was  city  treasurer  and  the  other  individual 
defendants  are  the  bondsmen  of  the  city  treasurer.  The  city 
of  Madison  is  a  municipal  corporation  having  no  prospective 
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state  highways  within  its  corporate  limits.  At  the  annual 
meeting  of  the  county  board  of  Dane  county  in  November, 
1915,  a  tax  of  eight  tenths  of  a  mill  was  levied  upon  all  the 
taxable  property  in  Dane  coimty  for  the  county  highway  fund, 
which  tax  amounted  to  $129,658.15.  Of  this  amount  there 
was  apportioned  and  certified  by  the  county  clerk  to  the  city 
of  Madison  the  sum  of  $47,110.58,  which  was  required  to  be 
raised  by  the  city  of  Madison  for  county  highway  improve- 
ments. This  sum  was  levied  by  the  city  of  Madison  and  the 
city  treasurer  collected  and  now  has  such  sum  in  his  posses- 
sion. He  was  directed  by  the  common  council  not  to  pay  it 
to  the  county  treasurer.  Of  the  $129,658.15  levied  by  the 
county  board  of  Dane  county  as  aforesaid  the  sum  of  $16,000 
was  levied  for  county  bridge  aid,  petitions  for  which  were 
properly  filed  and  the  proper  proceedings  taken  under  sec 
1319,  Stats.  The  sum  of  $47,110.58  apportioned  to  the  city 
of  Madison  for  the  county  highway  improvement  includes 
$5,813.51  of  this  tax  for  building  bridges.  After  deducting 
this  sum  there  remains  a  balance  of  $41,297.07  as  the  proper 
amount  apportionable  to  the  city  of  Madison  under  the  state 
aid  highway  law. 

The  circuit  court  held  that  the  county  board  had  no  right 
to  levy  the  tax  of  $5,813.51  on  the  city  of  Madison  for  the 
purpose  of  building  county  bridges,  and  that  the  tax  of 
$41,297.07  was  properly  levied  as  the  city's  portion  of  the 
county  highway  fund  pursuant  to  the  state  aid  highway  law, 
and  judgment  was  entered  in  favor  of  the  plaintiff  in  the  sum 
of  $41,297.07  with  interest  at  the  rate  of  ten  per  cent,  per 
annum  and  a  penalty  of  five  per  cent,  for  withholding  pay- 
ment of  this  tax  after  it  was  demanded.  From  such  judg- 
ment this  appeal  is  taken. 

For  the  appellants  City  of  Madison  and  Carl  Moe,  city 
treasurer,  there  was  a  brief  by  Williayn  Ryan,  city  attorney, 
and  there  \vas  also  a  brief  on  behalf  of  the  City  by  Frank  W. 
Lucas,  member  of  the  common  council  and  counsel  for  the 
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City;  and  the  cause  was  argued  orally  by  Mr.  Ryan,  Mr.  Lu- 
cas, and  Mr.  William  B.  Bagley. 

Harry  Sauthoff,  district  attorney,  for  the  respondent 
There  was  also  a  brief  by  the  Attorney  General  and  Win- 
field  W.  Oilman,  assistant  attorney  general,  as  amici  curiw, 
and  oral  argument  by  Mr.  Oilman. 

SiEBECKEE,  J.  The  city  of  Madison  and  its  treasurer 
claim  in  justification  of  the  refusal  to  pay  the  county  the 
sum  of  $41,297.07  collected  by  the  city  and  now  in  the  treas- 
urer's possession  as  a  tax  on  the  taxable  property  of  the  city 
that  parts  of  the  provisions  of  sees.  1317??? — 1  to  13177W — 15, 
Stats.,  under  which  the  tax  was  levied  by  the  county,  are  in 
conflict  with  the  state  constitution  and  therefore  void.  This 
tax  was  collected  pursuant  to  a  levy  of  the  Dane  county 
board  to  raise  a  county  highway  fund  under  the  provisions  of 
this  law.  It  appears  that  this  amount  had  been  apportioned 
and  certified  by  the  county  clerk  as  the  city's  share  of  such 
county  tax.  The  city  of  Madison  does  not  question  that  the 
exertion  by  the  county  of  its  taxing  power  was  for  the  public 
purpose  of  providing  and  maintaining  a  system  of  county 
highways  for  public  travel.  It  is  however  contended  by  the 
defendants  that  the  parts  of  the  statutes  creating  the  county 
hi^way  system  which  provide  that  the  system  "shall  begin  at 
the  corporate  limits  of  the  county  seat  and  of  the  various  mar- 
ket towns  and  railroad  stations  of  the  county  and  include  the 
main  traveled  highways  leading  into  each  town  in  the 
county,"  and  that  the  county  board  shall  add  to  this  system 
"such  streets  in  incorporated  villages  as  directly  connect  the 
ends  of  roads  then  on  said  system,  and  such  streets  when  so 
added,  .  .  .  shall  become  a  part"  of  this  county  highway  sys- 
tem (par.  (a),  (b),  sub.  1,  sec.  1317rw — 3),  constitute  an  ar- 
bitrary classification  of  highways,  resulting  in  unreasonable 
discrimination  against  the  rights  of  the  people  in  such  cities, 
and  depriving  them  of  the  equal  protection  of  the  law.     The 
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argument  is  made  that  the  exclusion  of  city  streets  from  the 
county  system  of  highways  deprives  city  residents,  as  an  in- 
tegral part  of  the  county  taxing  district,  from  receiving  the 
benefits  of  the  taxes  imposed  on  them  for  highway  improve- 
ments and  confers  the  benefit  of  such  tax  on  the  residents  of 
towns  and  villages,  and  thus  subjects  them  to  a  system  of  tax- 
ation that  violates  the  rule  of  uniformity  guaranteed  by  the 
constitution  and  deprives  them  of  the  equal  protection  of  the 
law  in  bearing  the  burdens  of  taxation. 

If  the  selection  of  highways  for  the  county  system  is  a 
proper  classification  within  the  constitutional  powers  of  the 
legislature,  then  no  constitutional  infirmity  is  apparent  in  the 
legislation  here  assailed.  The  scope  of  the  legislative  power 
to  deal  with  the  subject  of  establishing  taxing  districts  for  the 
maintenance  and  improvement  of  the  highways  in  the  state  is 
exemplified  by  the  legislation  embodied  in  the  statutes  of  this 
state  and  by  the  various  cases  where  such  legislation  has  been 
assailed  as  an  improper  exercise  of  this  power  shown  by  the 
recorded  decisions  of  this  court  on  the  subject.  Discussion  of 
the  questions  here  involved  could  add  nothing  to  the  full 
elaboration  of  them  in  former  decisions  of  this  court  and  we 
therefore  deem  it  sufficient  to  reiterate  in  part  what  has  been 
said  by  this  court  on  the  subject  In  Land,  L.  &  L.  Co.  v. 
Brown,  73  Wis.  294,  303,  40  'N.  W.  482,  Mr.  Justice  Taylor, 
speaking  for  the  court,  declares : 

"If  a  rule  for  taxation  should  be  adopted  which  limits  the 
right  of  taxation  for  public  improvements  to  such  property 
only  as  it  can  be  shown  is  directly  benefited  by  such  improve- 
ment, it  would  result  in  endless  confusion  and  litigation,  and 
render  void  very  many  acts  for  the  government  of  towns  and 
counties.  ...  It  is  for  the  legislature  to  fix  the  limits  of  the 
taxing  district,  and  not  for  the  courts.  .  .  .  This  court  has 
affirmed  the  validity  of  the  law  concerning  the  building  of 
bridges,  which  compels  the  whole  county  to  contribute  to  the 
building  of  a  bridge  in  one  town,  and  that  without  regard  to 
the  question  whether  the  bridge  to  be  built  would  be  any  di- 
rect benefit  to  any  other  town  in  the  county.'^ 
Vol.163  — 34 
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The  court  also  states  that  no  rule  of  public  policy  forbids 
taxation  of  property  for  any  public  purpose  which  may  not 
directly  benefit  such  property,  "and  that  the  justice  or  in- 
justice of  the  limits  of  the  taxing  district,  when  fixed  by  the 
legislature  or  some  other  authority  authorized  by  law  to  fix 
the  same,  cannot  be  questioned  by  the  courts."  In  Jensen  v. 
Polk  Co.  47  Wis.  298,  2  K  W.  320,  it  was  declared: 

"The  legislature  must  in  all  cases  determine  by  law  what 
locality  or  division  of  the  state  shall  be  burdened  with  the  ex- 
penses of  opening  and  repairing  highways.  .  .  .  There  can 
be  no  doubt  as  to  the  power  of  the  legislature  to  compel  the 
several  counties  of  the  state,  by  general  law,  to  open  and  work 
the  state  roads  laid  out  and  located  within  their  respective 
boundaries;  and  unless  there  be  some  clause  of  the  constitu- 
tion which  expressly  prohibits  it,  the  power  to  do  so  as  to  a 
particular  road  in  a  particular  county  is  equally  clear." 

Other  cases  in  this  court  affirming  l^islative  competency 
to  deal  with  this  class  of  public  improvement  adhere  to  the 
doctrine  that  the  l^slature  has  power  to  compel  the  levy  of 
taxes  for  such  purpose  by  towns,  counties,  cities^  and  villages. 
This  was  emphasized  in  State  ex  reh  Bardboo  v.  Sauk  Co, 
70  Wis.  485,  36  N.  W.  396,  and  was  there  justified  on  the 
ground  that 

"Highways  and  bridges  are  matters  of  general  concern  to 
the  people  of  the  whole  state ;  yet  the  expense  of  making  them, 
and  of  keeping  them  in  repair,  is  generally  thrown  upon  the  lo- 
calities where  they  are  situated.  Perhaps  this  is  as  fair  a 
rule  for  apportioning  the  burden  as  could  be  devised ;  still  it 
oftentimes  results  in  making  the  property  in  one  taxing  dis- 
trict contribute  more  to  the  same  public  purpose  than  the 
property  in  another  district  .  .  .  The  constitution  should 
not  be  so  construed  as  to  prevent  the  legislature  from  distrib- 
uting an  exceptional  burden  over  a  larger  taxing  district  un- 
less such  construction  is  absolutely  demanded  by  its  lan- 
guage." 

The  court  in  this  case  held  a  law  valid  which  compelled  a 
county  to  levy  a  tax  upon  the  taxable  property  of  the  coimty 
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except  the  property  exempted  in  cities  and  villages  maintain- 
ing their  own  bridges,  to  pay  one  half  of  the  cost  of  a  bridge 
in  one  town  of  the  county.  See,  also,  Battles  v.  Doll,  113 
Wis.  357,  89  N.  W.  187;  Bloomer  v.  Bloomer,  128  Wis.  297, 
107  K  W.  974;  Chicago  &  N.  W.  B.  Co.  v.  State,  128  Wis. 
653,  108  K  W.  557;  State  ex  rel.  Carey  v.  Ballard,  158  Wis. 
251, 148  N.  W.  1090;  Alexander  v.  Mclnnis,  129  Minn.  165, 
151  N.  W.  899;  Chicago,  R.  I.  &  P.  i2.  Co.  v.  Murphy,  106 
Iowa,  43,  75  N.  W.  680.  It  is  manifest  from  these  adjudica- 
tions that  the  provisions  of  sees.  1317m — 1  to  1317w — 15, 
Stats.  1915,  establishing  the  county  as  the  highway  district 
and  imposing  the  burdens  on  the  taxable  property  therein  for 
defraying  the  cost  of  improvement  and  maintenance  of  the 
system  of  county  highways,  are  a  proper  exertion  of  the 
legislative  power.  It  is  a  general  law  operating  uniformly 
throughout  the  state  and  upon  the  residents  within  each 
county.  The  alleged  injustice  to  residents  of  cities  by  com- 
pelling them  to  contribute  to  the  improvement  of  highways 
located  outside  of  their  municipal  territory  presents  no  con- 
stitutional objections,  and  if  actual  inequalities  of  burdens  re- 
sult that  is  a  subject  for  legislative  consideration.  We  dis- 
cover nothing  in  the  provisions  of  these  statutes  excluding  city 
streets  from  the  system  of  county  highways  that  aflFects  the 
political  rights  of  city  residents  differently  than  those  of  other 
residents  of  the  counties  who  may-  perchance  reside  in  locali- 
ties where  the  local  highways  are  not  made  a  part  of  the  sys- 
tem. The  argument  of  defendants  seems  to  assume  that  cities 
as  municipal  corporations  have  special  rights,  as  such,  that 
are  invaded.  Towns,  villages,  and  cities  may  be  united  into 
a  single  highway  district,  as  above  shown,  and  when  so  united 
constitute  a  political  subdivision  of  the  state  for  that  purpose, 
and  if  the  laws  governing  them  operate  generally  and  uni- 
formly throughout  the  district  there  is  no  invasion  of  the  con- 
stitutional rights  of  the  different  local  governments.  It  is 
strenuously  argued  that  there  is  no  distinction  between  streets 


Digitized  by 


Google 


532        SUPREME  COURT  OF  WISCONSIN.     [Junk 
Kinder  v.  Madison,  163  Wis.  525. 

in  cities  and  villages  in  relation  to  the  county  highway  sys- 
tern,  and  hence  exclusion  of  the  highways  of  one  and  inclusion 
of  those  of  the  other  is  false  classification,  because  the  public 
purpose  of  improving  the  highways  of  the  state  reasonably  re- 
quires that  no  distinction  be  made  between  these  localities. 
The  distinctions  between  cities  and  villages  in  their  corporate 
political  and  governmental  conditions  have  often  been  ad- 
verted to  in  the  decisions.  In  State  v.  Evans,  130  Wis.  381, 
110  N.  W.  241,  Mr.  Justice  Dodge,  after  referring  to  a  num- 
ber of  such  decisions,  states : 

"That  there  are  distinctions  between  large  and  dense  com- 
munities and  small  and  sparser  ones  as  separate  classes  is,  of 
course,  obvious.  That  such  differences  are  germane  and  rela- 
tive to  some  purposes  of  legislation  has  been  declared,  almost 
without  limit,  by  courts.  Smith  v.  Burlington,  129  Wis. 
336,  109  N.  W.  79,  and  cases  there  cited.  ...  As  to  the 
cogency  or  propriety  of  either  the  regulations  made  or  of  the 
importance  of  the  distinctions,  as  we  have  so  often  said,  the 
courts  have  little  concern.  Those  subjects  rest  with  the  1^- 
islature,  and  only  when  the  court,  in  the  exercise  of  the  utmost 
deference  toward  that  other  branch  of  the  government,  is  com- 
pelled to  say  that  no  one  in  the  exercise  of  human  reason  and 
discretion  could  honestly  reach  a  conclusion  that  distinctions 
exist  having  any  relation  to  the  purpose  and  policy  of  the  1^- 
islation,  can  it  deny  it  validity"  (citing). 

The  case  proceeds  to  point  out  the  many  distinctions  be- 
tween urban  and  rural  communities  which  are  proper  consid- 
erations for  l^slative  discretion  in  exercising  the  lawmaking 
power  in  behalf  of  each  class.  And  so  here  the  peculiar  con- 
ditions that  are  necessarily  incident  to  and  distinguish  the 
construction,  improvement,  and  use  of  city  streets  from  the 
construction,  improvement,  and  use  of  town  and  village  roads 
and  streets  are  so  marked  and  varied  that  they  present  a  legis- 
lative question  in  deciding  whether  or  not  it  would  be  practi- 
cable and  feasible  to  include  city  streets  as  a  part  of  the  system 
of  county  highways  contemplated  by  this  law.  We  are  con- 
vinced that  the  conditions  and  uses  of  city  streets  as  compared 
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with  the  town  and  village  highways  present  a  proper  subject 
for  legislative  discretion  concerning  the  desirability  and  prac- 
ticability of  uniting  them  into  one  system  of  county  highways, 
and  that  the  legislature  did  not  transgress  its  power  in  this  re- 
spect. 

Another  consideration  urged  by  defendants  is  that  the  pro- 
visions of  sub.  8,  sec.  1317m — 5,  Stats.  1915,  creating  a  com- 
mittee to  be  elected  or  appointed  by  the  county  board  to  act 
with  the  state  highway  commission  and  the  county  conmais- 
sioner  in  the  administration  of  the  law,  are  invalid.  The 
powers  and  duties  of  this  committee  are  specifically  pre- 
scribed. It  is  contended  that  this  subsection  delegates  pow- 
ers and  authority  to  such  committee  which  are  conferred  by 
the  constitution  on  county  boards  and  county  clerks.  These 
powers  and  duties  of  this  committee  are  clearly  administrative 
in  their  nature  and  in  no  way  conflict  with  the  duties  imposed 
by  law  on  county  clerks.  The  committee  can  only  carry  out 
the  road  improvement  authorized  by  the  county  board  and 
perform  administrative  features  connected  therewith.  It  is 
suggested  that  they  have  the  ultimate  power  to  pass  on  the 
l^ality  of  claims  for  services  and  material  furnished  for  the 
construction  of  roads  and  bridges.  The  duty  to  "audit"  such 
claims  as  provided  by  par.  (3)  (e)  of  this  subsection  is  not  to 
be  interpreted  as  abrogating  the  duties  imposed  by  law  on 
county  clerks,  nor  is  it  to  be  considered  that  such  "audit"  im- 
plies that  the  committee  is  given  power  to  finally  pass  on  the 
allowance  or  disallowance  of  claims  against  the  county.  It  is 
evident  that  their  duties  under  this  part  of  the  act  are  to  ex- 
amine claims  to  ascertain  whether  or  not  they  pertain  to  and 
properly  itemize  the  charges  for  material  furnished  and  work 
done,  and  to  check  the  items  as  to  their  correctness  in  these 
respects  to  assist  the  county  clerk  and  the  county  board  to  de- 
termine whether  they  are  just  and  l^al  claims.  We  think 
the  authority  of  the  county  highway  commissioner  under  suk 
3,  sec.  1317m — 7,  Stats.,  does  not  conflict  with  the  authority 
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of  the  county  board  to  audit  and  determine  the  validity  of 
claims  paid  by  the  conmiissioner  in  the  prosecution  of  the 
work  authorized  by  the  county,  and  that  these  provisions  do 
not  repeal  the  laws  in  force  when  this  section  was  adopted, 
respecting  the  authority  vested  in  the  county  board  and  county 
clerk  prescribing  their  duties  pertaining  to  claims  against  the 
county. 

The  judgment  appealed  from  correctly  excluded  recovery 
of  the  sum  of  $5,813.51  as  taxes  levied  for  coimty  aid  to  the 
building  of  bridges  in  towns  pursuant  to  the  provisions  of  sec, 
1319,  Stats.  The  trial  court  awarded  recovery  of  $41,297.07 
and  imposed  a  five  per  cent  penalty  on  this  amount  under  sec 
1117,  Stats.  1915,  upon  the  authority  of  Oneida  Co.  v.  Tib- 
bits,  125  Wis.  9,  102  N.  W.  897.  In  the  TibbUs  Case  the 
town  treasurer,  through  his  failure  to  collect  the  town  tax  as 
required  of  him,  was  unable  to  make  settlement  of  the  taxes 
included  in  his  tax  roll  within  the  time  required  by  law  and 
hence  he  was  subjected  to  the  five  per  cent  damages  provided 
by  this  section.  It  is  manifest  from  the  provisions  of  this  sec- 
tion that  these  penalties  are  imposed  on  the  treasurer  for  oflS- 
cial  delinquencies  resulting  from  his  failure  to  perform  the 
duties  imposed  on  him  by  the  law.  The  defendant  Carl  Moe, 
as  city  treasurer,  had  performed  the  duties  of  collecting  this 
tax  and  was  ready  to  settle  with  the  county  treasurer  for  the 
tax  within  the  time  required  by  law,  but  was  directed  by  the 
common  council  of  the  city  to  retain  this  money  until  the 
validity  of  the  law  authorizing  the  tax  had  been  tested  in  legal 
proceedings.  The  challenged  legislation  involved  constitu- 
tional questions  of  suflScient  gravity  to  justify  the  treasurer  in 
obeying  the  direction  of  the  conmion  council.  Under  these 
circumstances  it  cannot  be  reasonably  said  that  the  city  treas- 
urer has  failed  to  perform  his  official  duties  within  the  re- 
quirement of  sec  1117,  Stats.  1915.  To  hold  otherwise 
would  penalize  the  treasurer  for  obeying  the  commands  of  the 
common  council  and  for  protecting  himself  and  his  bondsmen 
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against  a  possible  liability  for  the  whole  tax,  if  the  courts 
found  it  to  be  invalid.  Under  these  circumstances  and  condi- 
tions it  must  be  held  that  the  city  treasurer  is  not  subject  to 
the  penalty  provided  by  sec.  1117.  From  this  it  follows  that 
the  court  erred  in  awarding  recovery  of  five  per  cent  damages 
on  the  amount  due  the  county.  The  judgment  must  be  modi- 
fied by  deducting  therefrom  the  sum  of  $2,064.85,  and  as  so 
modified  the  judgment  is  affirmed. 
By  the  Court. — ^It  is  so  ordered. 


Welch,  Respondent,  vs.  Dunning,  Appellant. 

May  23— June  13,  1916, 

False  repreientations :  Sale  of  tubercular  cattle:  Evidence:  BuHiciency: 
Competency:  Special  verdict:  Findings  construed:  Inconsist* 
ency:  Pleading:  Law  of  another  state:  Measure  of  damages, 

1.  Findings  by  the  Jury  to  the  effect  that  defendant  knowingly  made 

false  representations  as  to  the  health  of  cattle  sold  by  him  to 
plaintiff  and  as  to  their  having  been  tested  for  tuberculosis,  are 
held  to  be  sustained  by  the  evidence. 

2.  The  Jury  answered  afDrmatively  the  first  two  questions  in  the 

special  verdict,  as  to  representations  made  by  defendant.  Ques- 
tion 3  was:  "If  you  answer  questions  1  and  2  or  either  of  them 
Yes,  was  such  representation  false?"  This  was  answered  Yes. 
Held,  that  the  Jury  thereby  found  that  the  representations  re- 
ferred to  in  questions  1  and  2  were  both  false. 

3.  Where  two  findings  in  a  special  verdict  are  inconsistent,  and  but 

one  of  them  has  support  in  the  evidence,  the  other  may  be  dis- 
regarded. 

4.  If  not  pleaded,  the  law  of  another  state  is  not  admissible  in  evi- 

dence. 

5., For  the  purpose  of  showing  that  defendant  knew  that  cattle 
shipped  by  him  to  plaintiff  were  not  healthy,  it  was  competent 
to  prove  that  he  had  had  trouble  in  previous  recent  shipments 
of  cattle  on  account  of  their  having  tuberculosis. 

6.  For  false  representations  as  to  health  of  cattle  sold  and  shipped 
by  aefendant  to  plaintiff  in  Dakota,  the  latter  was  entitled  to 
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recover  the  difference  between  their  value  if  they  had  been  as 
represented  and  their  value  in  the  condition  in  which  they  were 
when  in  plaintiff's  possession  in  Dakota;  also  the  sums  reason- 
ably expended  in  railway  travel  and  in  transporting  the  cattle 
to  Dakota,  in  caring  for  them  on  the  way  and  while  they  were 
still  under  plaintiff's  care  In  Dakota,  together  with  the  amount 
necessarily  expended  in  testing  the  cattle,  destroying  their  car- 
casses, and  disinfecting  the  buildings  in  which  they  had  been 
kept. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.    Affirmed. 

Action  to  recover  damages  for  fraud  in  the  sale  of  cattle. 
About  March  2,  1914,  plaintiff,  a  resident  of  Grafton,  Xorth 
Dakota,  purchased  fifty-six  head  of  cattle  of  the  defendant,  a 
resident  of  Hebron,  Illinois.  Plaiiitiff's  claims  are,  in  sub- 
stance, that  defendant  j'epreeented  the  cattle  to  be  healthy 
and  that  he  would  furnish  plaintiff  with  a  certificate  of  exami- 
nation by  veterinarians  authorized  by  the  state  of  Wisconsin 
to  administer  the  tuberculosis  test  showing  that  the  cattle  pur- 
chased had  been  tested  in  conformity  with  the  laws  and  regu- 
lations of  the  state  of  Wisconsin  within  thirty  days  prior  to 
date  of  shipment;  that  the  plaintiff  relied  upon  such  repre- 
sentations in  purchasing  the  cattle ;  that  such  representations 
were  false  to  the  knowledge  of  defendant ;  that  certificates  of 
inspection  bearing  false  dates  showing  inspection  within 
thirty  days  of  shipment  were  furnished,  when  in  fact  most 
of  the  cattle  had  not  been  inspected  within  thirty  days,  and 
that  shortly  after  the  cattle  arrived  at  Grafton  eleven  of  them 
were  condemned  by  the  state  live  stock  sanitary  board  of 
North  Dakota  by  reason  of  their  being  infected  with  tubercu- 
losis, and  that  thirty-two  head  were  shipped  to  South  St  Paul 
for  slaughter  because  believed  to  be  infected,  all  to  the  plaint- 
iff's damage  in  the  sum  of  $2,054.60. 

The  jury  found  (1)  that  the  defendant  represented  to  the 
plaintiff  before  the  purchase  of  the  cattle  that  they  were  free 
from  any  infection  of  bovine  tuberculosis ;  (2)  that  the  def end- 
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ant  represented  to  the  plaintiff  before  the  purchase  of  the  cat- 
tle that  they  had  been  tested  with  the  Wisconsin  tubercular  test 
within  thirty  days  prior  to  their  shipment  to  North  Dakota ; 
(3)  that  both  such  representations  were  false;  (4)  that  the 
defendant  knew  they  were  false  at  the  time  he  made  them; 
(5)  that  he  ought  to  have  known  they  were  false  at  the  time 
he  made  them;  (6)  that  he  made  such  representations  reck- 
lessly and  with  no  knowledge  on  the  subject ;  (7)  that  he  made 
them  for  the  purpose  of  inducing  plaintiff  to  purchase  the 
cattle;  (8)  that  plaintiff  believed  such  representations  to  be 
true  when  he  purchased  the  cattle,  and  that  he  was  induced  to 
purchase  the  cattle  by  his  belief  in  and  reliance  upon  such  rep- 
resentations;  (9)  that  plaintiff  ought  not  to  have  discovered 
the  falsity  of  such  representations  by  the  exercise  of  ordinary 
care  and  prudence  under  all  the  circumstances  known  to  him ; 
(10)  that  the  defendant  represented  to  the  plaintiff,  before 
the  purchase  of  the  cattle,  that  he  would  furnish  certificates  of 
health  showing  that  the  cattle  had  been  tested  with  the  Wis- 
consin tubercular  test  within  thirty  days  prior  to  their  ship- 
ment to  North  Dakota;  (11)  that  plaintiff  relied  upon  such 
representation  and  was  induced  thereby  to  purchase  the  cat- 
tle; (12)  that  in  the  exercise  of  ordinary  care  and  prudence 
the  plaintiff  ought  to  have  relied  upon  the  representation  that 
the  defendant  would  furnish  such  certificates;  (13)  that  the 
defendant  knowingly  and  with  intent  to  cheat  and  defraud  the 
plaintiff  caused  to  be  furnished  false  certificates  of  health  to 
accompany  the  shipment  of  cattle,  for  the  purpose  of  mislead- 
ing the  plaintiff  as  to  the  actual  dates  upon  which  the  cattle 
were  in  fact  tested;  (14)  that  the  defendant  caused  such  cer- 
tificates to  be  furnished  for  the  purpose  of  inducing  the 
plaintiff  to  purchase  the  cattle;  (15)  that  the  plaintiff  was 
misled  by  the  dates  appearing  upon  said  certificates  and  there- 
by induced  to  purchase  or  retain  the  cattle;  (16)  that  plaintiff 
in  the  exercise  of  ordinary  care  and  prudence  ought  to  have 
relied  upon  the  statements  made  in  the  certificates  furnished 
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that  the  cattle  were  tested  upon  the  dates  therein  given,  or 
upon  any  particular  dates;  and  (17)  damages  in  the  sum  of 
$1,851. 

The  court  entered  judgment  upon  the  verdict  in  favor  of 
the  plaintiff,  and  the  defendant  appealed. 

For  the  appellant  there  were  briefs  by  Yroman  Mason,  at- 
torney, and  David  B.  JoslyUj  of  counsel,  and  oral  argument 
by  Mr.  Mason, 

For  the  respondent  there  was  a  brief  by  Gilbert  &  Ela,  and 
oral  argument  by  Emerson  Ela  and  F.  L.  Gilbert. 

ViNJE,  J.  Defendant  makes  a  strong  argument  claiming 
that  the  findings  of  the  jury  to  the  effect  that  he  knowingly 
made  false  representations  as  to  the  health  of  the  cattle  and 
their  having  been  tested  according  to  the  Wisconsin  law  are 
not  sustained  by  the  evidence.  We  have  carefully  examined 
the  same  and  have  reached  the  conclusion  that  they  find  sup- 
port in  the  evidence.  The  representation  that  they  were 
healthy  is  found  upon  conflicting  evidence,  the  plaintiff  testi- 
fying that  such  representation  was  made  and  the  defend- 
ant denying  it  Evidently  the  jury  believed  the  plaintiff. 
There  is  no  dispute  but  that  the  certificates  of  inspection  fur- 
nished were  false  to  the  knowledge  of  the  defendant  They 
did  not  come  into  the  hands  of  the  plaintiff  till  after  the  con- 
tract was  closed  and  the  cattle  shipped.  Neither  did  the  slips 
showing  individual  inspection  come  into  his  hands  until  the 
cattle  were  shipped.  He  was  therefore  without  any  knowl- 
edge or  means  of  knowledge  as  to  the  falsity  of  the  certificates 
till  after  he  had  received  the  cattle  and  shipped  them. 

Question  numbered  3  read:  ''If  you  answer  questions  1 
and  2  or  either  of  them  Yes,  was  such  representation  false  ?" 
The  jury  answered  both  questions  1  and  2  Yes,  and  also  ques- 
tion 3  Yes.  The  only  reasonable  construction  that  can  be 
given  to  question  3  and  its  answer  is  that  the  jury  found  that 
the  representations  made  in  both  questions  1  and  2  were  false. 
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It  is  evident  that  the  answer  to  question  6  is  inconsistent 

with  the  answer  to  question  4,  but  the  record  clearly  shows 

-that  the  answer  to  question  4  finds  support  in  the  evidence 

while  the  answer  to  question  6  does  not,  so  its  answer  may  be 

disregarded. 

Defendant  claims  the  law  of  Illinois  governs  the  case. 
Since  the  jury's  findings  that  the  defendant  knowingly  made 
false  representations  as  to  the  health  of  the  cattle  and  certifi- 
cates to  be  furnished  are  sustained  by  the  evidence,  it  becomes 
immaterial  whether  the  case  falls  under  the  law  of  Illinois, 
which  it  is  claimed  requires  knowledge  of  the  falsity  of  the 
representations  made  in  order  to  incur  liability,  or  under  the 
laws  of  this  state.  Moreover,  the  law  of  Illinois  in  this  re- 
spect was  not  pleaded  and  was  therefore  not  adniissible  in  evi- 
dence. White  V.  U.,  SL  P.  &  8.  8.  M.  R.  Co.  147  Wis.  141, 
133  N.  W.  148. 

Evidence  was  received  over  objection  of  defendant  to  the 
effect  that  he  had  had  trouble  in  previous  recent  shipments  of 
cattle  on  account  of  their  having  tuberculosis.  The  evidence 
was  received  for  the  purpose  of  showing  knowledge  on  his  part 
that  his  cattle  were  not  healthy.  It  was  competent  upon  that 
subject. 

It  is  claimed  that  the  damages  found  are  excessive.  Upon 
the  question  of  damages  the  court  instructed  the  jury  as  fol- 
lows: 

"In  considering  what  shall  be  your  answer  to  this  question 
you  will  first  consider  the  sum  which  you  find  from  the  evi- 
dence is  the  difference  between  the  two  simis ;  the  first  sum  is 
the  fair  and  reasonable  value  of  the  cattle  here  in  question  if 
they  had  been  in  the  condition  which  you  find  Mr.  Dunning 
represented  them  to  be,  if  you  find  he  made  such  representa- 
tions ;  the  second  sum  is  the  fair  and  reasonable  value  of  these 
same  cattle  in  the  condition  in  which  you  find  them  to  have 
been  at  the  time  they  were  in  Mr.  Welch's  possession  in  North 
Dakota ;  the  difference  between  these  two  sums  is  the  first  ele- 
ment you  will  have  to  consider  in  answering  this  last  question. 
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Other  elements  that  you  will  have  to  consider  are  such  sums 
as  you  find  were  reasonably  and  necessarily  expended  in  rail- 
way travel  and  in  transporting  these  cattle  to  Dakota,  in  car- 
ing for  them  on  the  way  and  while  they  were  still  under  the 
care  of  Mr.  Welch  in  Dakota,  together  with  such  sum  as  will 
reasonably  and  necessarily  measure  the  amount  expended  in 
testing  these  cattle,  destroying  their  carcasses,  and  disinfect- 
ing the  buildings  in  which  they  had  been  kept '  Whatever 
sum  will  measure  all  these  elements  fairly  and  reasonably, 
that  sum  will  be  your  answer  to  this  last  question." 

The  charge  correctly  stated  the  law  and  the  evidence  sup- 
ports the  award  made. 

Defendant's  other  assignments  of  error  are  deemed  not  well 
taken.  The  case  is  one  presenting  practically  only  questions 
of  fact  for  adjudication.  Hence,  when  those  are  found  by 
the  jury  there  remains  only  the  task  of  ascertaining  whether 
or  not  they  have  sufficient  support  in  the  evidence  to  sustain 
them. 

By  the  Court. — Judgment  affirmed. 


Van  Brunt,  Respondent,  vs.  Ferguson  and  another,  imp., 

Appellants. 

May  23— June  IS,  1916. 

Reformation  of  instruments:  Mutual  mistake:  Deed  creating  char- 
itahle  trust:  Delay:  Parties, 

1.  A  deed  establishing  a  charitable  trust,  which  by  mutual  mistake 

does  not  express  the  real  meaning  of  the  parties,  may  be  re- 
formed in  a  proper  case  if  the  necessary  parties  are  before  the 
court. 

2.  Even  the  lapse  of  years  should  not  preclude  the  correction  of  such 

a  mistake,  where  the  delay  is  satisfactorily  explained  and  no 
rights  of  third  persons  have  intervened. 

3.  Thus,  where  the  owner  of  land  conveyed  it  to  the  trustees  of  the 

Wisconsin  Consistory  (a  Masonic  body)  for  the  purpose*  of  lay- 
ing a  foundation  for  a  Masonic  home  for  all  needy  Master  Ma- 
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sons  and  their  families,  and  that  was  the  understanding  of  the 
Consistory  and  its  officers,  but  by  mistake  the  deed,  which  was 
drawn  by  one  of  said  trustees  and  executed  and  recorded  without 
careful  examination  then  or  for  eight  years  thereafter  by  either 
party,  contained  conditions  inconsistent  with  their  intention 
and  understanding,  such  mistake  is  corrected,  in  a  suit  by  the 
grantor,  by  reforming  the  deed  so  as  to  make  it  express  the 
original  understanding — the  delay  being  sufficiently  explained, 
no  rights  of  third  persons  having  intervened,  and  the  necessary 
parties  (Including  the  original  grantees,  the  corporation  at 
present  holding  the  title,  the  present  trustees  of  the  Consistory, 
a  sufficient  representation,  under  sec  2604,  Stats.,  of  the  2,700 
members  of  the  Consistory,  and  all  the  present  beneficiaries  of 
the  charity)  being  before  the  court. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waukesha 
county :  Martin  L.  Lueck,  Circuit  Judge.     Affirmed. 

This  is  an  equitable  action  to  reform  a  trust  deed  of  real 
estate  made  by  the  plaintiff  to  the  trustees  of  the  Wisconsin 
Consistory  (a  Masonic  body)  in  November,  1905,  for  chari- 
table purposes,  on  the  ground  of  mutual  mistake.  From  a 
judgment  reforming  the  deed  as  prayed  two  of  the  present 
beneficiaries  of  the  trust  appeal. 

There  is  little  dispute  as  to  the  essential  facts.  The  plaint- 
iff is  and  was  at  the  time  of  the  execution  of  the  deed  a  Mas- 
ter Mason.  He  owned  a  farm  of  319  acres  with  buildings 
near  Dousman  in  Waukesha  county  worth  about  $45,000. 
He  conceived  the  purpose  of  deeding  this  farm  in  perpetual 
trust  to  some  Masonic  organization  for  the  purpose  of  fur- 
nishing a  home  for  indigent  Masons  and  their  families.  Mr. 
Van  Brunt  was  at  that  time  a  member  of  the  Wisconsin  Con- 
sistory, which  is  a  body  of  Masons  who  have  passed  thirty-two 
degrees  of  inspection.  At  the  time  of  the  execution  of  the 
deed  there  were  over  21,000  Master  Masons  in  Wisconsin  and 
only  1,400  members  of  the  Consistory.  The  plaintiff's  idea 
was  that  this  proposed  charitable  trust  might  well  be  admin- 
istered by  the  Consistory,  and  after  some  written  communi- 
cations (in  which  the  purpose  to  make  a  home  for  all  aged 
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and  indigent  Master  Masons  in  good  standing  is  very  clearly 
expressed)  he  executed  a  deed  of  the  farm  November  23^ 
1905,  to  Thomas  E.  Balding,  Luther  L.  Caufy,  and  Thomas 
J.  Pereles  as  trustees  of  the  Wisconsin  Consistory  and  their 
successors  as  such  trustees,  subject  to  certain  conditions  or 
trusts.  The  first  condition  authorized  the  grantees  to  convey 
the  premises  to  a  corporation  to  be  thereafter  formed,  com- 
posed of  Consistory  members,  for  the  purpose  of  carrying  out 
thp  purposes  of  the  trust,  until  which  time  the  trustees  should 
perform  the  duties  of  the  trust.  The  second  and  third  condi- 
tions of  the  deed  were  as  follows : 

"Second.  That  said  premises  are  conveyed  by  said  party  of 
the  first  part,  and  accepted  by  said  party  of  the  second  part, 
upon  condition  that  the  same  shall  be  held,  used  and  occupied 
for  the  purpose  of  Masonic  charity  in  such  form  and  subject 
to  such  rules  and  regulations  as  said  trustees,  their  successors 
and  assigns,  or  said  corporation  hereinbefore  mentioned,  shall 
from  time  to  time  maka 

"This  condition  shall  not  prevent  the  said  party  of  the  sec- 
ond part,  its  successors  or  assigns,  to  receive  or  accept  gifts^ 
contributions,  or  nominal  compensations  in  special  cases, 
whether  the  same  comes  from  members  of  the  Consistory  or 
other  Masonic  bodies.  Nor  shall  it  prevent  any  members  of 
the  Consistory  to  provide  for  themselves  a  home  on  any  por- 
tion of  said  premises ;  nor  prevent  them  from  receiving,  upon 
proper  compensation,  the  benefits  of  a  temporary  home  in  said 
premise8,and  for  which  they  can  pay  such  charges  as  the  said 
party  of  the  second  part  shall  from  time  to  time  determine. 
All  of  which  gifts,  contributions  of  moneys,  and  compensa- 
tions, when  paid,  shall  be  credited  to  the  maintenance  fund 
and  be  used  towards  the  general  maintenance  and  support  of 
the  home  that  said  party  of  the  second  part  will  establish  on 
said  premises. 

"Third.  The  said  trustees,  successors  or  assigns,  or  the  cor- 
poration which  shall  succeed  them  in  the  premises  as  herein- 
before provided,  or  the  party  of  the  second  part,  shall  be  and 
hereby  are  authorized  to  enact,  from  time  to  time,  such  rules- 
and  regulations  to  properly  carry  into  eflFect  the  objects  of  this 
conveyance  as  they  or  it  shall  deem  proper  and  advisable.     It 
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being  my  desire  and  intention,  and  these  premises  are  con- 
veyed by  me,  giving  and  granting  to  said  party  of  the  second 
part,  their  successors  and  assigns,  and  the  parties  herein 
named,  the  fullest  and  broadest  authority  to  establish  upon 
5aid  premises  an  opportimity  to  dispense  Masonic  charity 
without  restriction  except  subject  to  the  conditions  herein  con- 
tained." 

These  conditions  were  followed  by  a  clause  providing  for  a 
Teversion  of  the  title  to  the  grantor  or  his  heirs  in  case  it 
should  cease  to  be  used  for  the  trust  purposes. 

It  appears  that  this  deed  was  prepared  by  Mr.  Thomas  J. 
Pereles  (now  deceased)  and  that  apparently  no  other  trustee 
took  any  part  in  its  preparation.  Mr.  Van  Brunt  gave  the 
flcrivener  no  special  instructions.  When  the  deed  was  pre- 
.sented  to  him  for  signature  he  gave  it  no  careful  consideration, 
but  supposed  it  carried  out  his  intentions  to  establish  a  home 
for  all  unfortunate  Master  Masons  and  their  families,  signed 
it,  and  gave  it  back  to  Mr.  Pereles.  Mr.  Pereles  at  once  re- 
-corded  it,  and  it  was  never  presented  to  the  Consistory  or  to 
Any  oflBcial  thereof  in  his  oflScial  capacity.  No  attention  was 
thereafter  given  to  the  deed  by  any  one. 

It  will  be  seen  by  examination  of  the  conditions  of  the  deed 
Ihat  certain  special  privileges  ai;e  reserved  to  Consistory  mem- 
bers under  the  second  condition  which  are  not  shared  by  Mas- 
ter Masons  in  general,  also  that  all  gifts  and  contributions 
must  be  used  for  the  support  of  the  home  and  cannot  appar- 
-ently  be  used  for  endowment  or  permanent  improvements.  It 
was  proven  and  the  court  found  that  the  insertion  of  these  pro- 
visions in  the  deed  and  some  minor  provisions  not  deemed 
necessary  to  insert  at  length  here  was  the  unauthorized  act  of 
Mr.  Pereles  and  that  neither  Mr.  Van  Brunt  nor  the  majority 
of  the  trustees  understood  that  any  such  provisions  were  con- 
templated or  contained  in  the  deed.  The  purpose  of  the 
grantor  was  simply  to  lay  the  foundation  for  a  Masonic  home 
for  all  needy  Master  Masons  and  their  families  without  dis- 
tinction, and  this  was  the  understanding  of  the  Consistory  and 
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its  officers.  A  corporation  called  the  "Wisconsin  Consistory 
Home  Association"  (one  of  the  defendants)  was  immediately 
formed  by  some  of  the  members  of  the  Consistory,  and  in 
April,  1906,  the  trustees  of  the  Consistory  deeded  the  prop- 
erty to  the  corporation  subject  to  the  conditions  and  trusts  cre- 
ated by  the  deed  made  to  them,  and  Mr,  Van  Brunt  joined  in 
and  ratified  the  conveyance.  This  corporation  immediately 
assumed  administration  of  the  trust,  opened  a  home  on  the 
farm,  and  has  continued  to  administer  the  same,  there  being 
now  ten  persons  (all  of  whom  are  parties  defendant  in  this  ac- 
tion) receiving  the  benefits  of  the  charity  at  this  home.  This 
corporation  adopted  rules  for  the  government  of  the  home  and 
the  admission  of  beneficiaries,  but  these  rules  extended  the 
benefits  of  the  home  to  Master  Masons  and  their  families  gen- 
erally and  gave  no  special  privileges  to  members  of  the  Con- 
sistory. The  members  of  the  Consistory  generally  did  not 
understand  that  they  were  entitled  to  any  special  rights  in  the 
charity  over  and  above  the  rights  of  Master  Masons  generally. 

Early  in  1913  Mr.  Van  Brunt,  desiring  the  home  to  do  a 
larger  work,  made  a  written  offer  to  contribute  about  $200,000 
for  the  endowment  of  the  charity  provided  the  Grand  Lodge 
of  Master  Masons  of  Wisconsin  would  take  it  over  and  there- 
after support  it.  The  Grand  Lodge  indicated  its  willingness 
to  accept  the  charge,  but  on  examination  of  the  deed  of  trust 
it  was  discovered,  apparently  for  the  first  time,  that  it  con- 
tained the  provisions  already  noted  granting  special  rights  to 
Consistory  members  and  practically  prohibiting  the  accumula- 
tion of  an  endowment  fund  as  well  as  other  lesser  clauses, 
which  were  not  consistent  with  the  intention  or  understand- 
ing of  Mr.  Van  Brunt  nor  with  the  understanding  of  the  offi- 
cers and  members  of  the  Consistory. 

Thereupon  this  action  was  brought  to  reform  the  deed  in 
the  respects  in  which  it  did  not  agree  with  the  understanding 
of  the  parties.  In  this  action  there  were  joined  as  defendants 
the  corporation  aforesaid,  the  trustees  of  the  Consistory,  six 
individual  members  of  the  Consistory,  representing  them- 
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selves  and  all  other  members  of  that  body  (now  numbering 
over  2,700),  as  well  as  all  the  present  occupants  of  the  home 
and  beneficiaries  of  the  charity. 

The  defendants  appeared  and  answered,  and  after  hearing 
the  testimony  the  court  made  findings  substantially  in  accord- 
ance with  the  facts  as  hereinbefore  stated  and  decreed  reforma- 
tion of  the  deed  on  the  ground  of  mutual  mistake  as  to  its  pro- 
visions. 

The  material  changes  thus  made  were  in  brief  (1)  the  elim- 
ination from  paragraph  numbered  "second^'  in  the  deed  of 
that  sentence  giving  members  of  the  Consistory  a  right  to  build 
homes  on  the  premises  or  to  be  received  into  the  home  regard- 
less of  their  need  for  charity;  (2)  the  addition  to  said  "sec- 
ond" paragraph  of  words  allowing  gifts  and  contributions  to 
be  used  to  establish  an  endowment  or  for  improvements; 
(3)  the  omission  from  the  paragraph  numbered  "third"  in  the 
deed  of  the  final  words,  viz.  "an  opportunity  to  dispense  Ma- 
sonic charity  without  restriction  except  subject  to  the  condi- 
tions herein  named,"  and  the  insertion  instead  of  the  words 
"a  Masonic  home  for  the  benefit  of  indigent  Masons  of  Wis- 
consin or  the  wives,  minor  children,  widows,  or  orphans  of 
Wisconsin  Masons;"  (4)  the  addition  to  said  paragraph 
"third"  of  a  clause  allowing  transfer  of  the  title  to  such  other 
Masonic  body  as  should  be  deemed  best  able  to  manage  the 
trust  and  insure  its  adequate  support  and  perpetuity.  The 
remaining  changes  were  merely  slight  verbal  changes  in  ex- 
pression not  affecting  the  essential  meaning  of  the  deed  but 
tending  to  give  greater  clearness  to  the  provisions. 

For  the  appellants  there  was  a  brief  signed  by  Nohl  &  Nohl, 
and  oral  argument  by  Leo  F.  Nohl. 

For  the  respondent  there  was  a  brief  by  George  E,  Morton 
and  Charles  B.  Perry,  attorneys,  and  Willet  M.  Spooner,  of 
counsel,  and  oral  argument  by  Mr.  Morton. 

WiNSLow,  C.  J.     The  jurisdiction  of  a  court  of  equity, 
when   seasonably  invoked,   to   reform   written   instruments 
Vol.  163  —  35 
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which  by  mutual  mistake  do  not  express  the  real  meaning  of 
the  parties,  is  very  ancient  and  well  recognized.  A  deed  es- 
tablishing a  charitable  trust  may  doubtless  be  thus  reformed 
in  a  proper  case  providing  the  necessary  parties  are  before  the 
court  The  necessary  parties  are  all  present  in  this  action, 
namely,  the  original  grantees  in  the  deed,  the  corporation  at 
present  holding  the  title,  the  present  trustees  of  the  Consist- 
ory, a  sufficient  representation  of  the  2,700  members  of  the 
Consistory  to  satisfy  that  provision  of  the  Code  allowing  one 
or  more  to  defend  for  the  benefit  of  all  (sec  2604,  Stats. 
1915),  and  all  of  the  present  beneficiaries  of  the  charity. 

It  is  probably  very  rarely  the  case  that  a  court  would  be  jus- 
tified in  decreeing  reformation  of  a  deed  after  the  lapse  of 
eight  years.  In  most  cases  probably  so  long  a  delay  would  be 
rightly  regarded  as  inexcusable  laches  or  rights  of  third  per- 
sons would  have  intervened  which  would  make  any  change  in 
the  title  inequitable.  Where,  however,  no  rights  have  been 
acquired  by  third  persons  and  the  lapse  of  time  is  satisfac- 
torily explained,  there  is  no  logical  reason  why  mutual  mis- 
takes of  this  nature  should  not  be  corrected  even  after  years 
have  passed  by. 

In  the  present  case  the  lapse  of  time  is  very  satisfactorily 
accounted  for.  The  deed,  after  its  execution  and  recording, 
was  never  submitted  to  the  officers  of  the  Consistory  and  at 
once  went  into  the  personal  possession  of  the  scrivener,  Mr. 
Pereles,  and  there  remained;  neither  the  grantor  nor  any 
members  of  the  Consistory  thereafter  examined.it  or  the  rec- 
ord ;  and  there  does  not  seem  to  have  been  any  event  naturally 
calling  for  or  suggesting  such  an  examination  until  the  propo- 
sition of  Mr.  Van  Brunt  to  endow  the  institution  in  1913. 
At  this  time  the  matter  was  looked  up  and  then  it  was  learned 
that  provisions  appeared  in  the  deed  greatly  hampering  the 
scheme  of  the  charity.  Had  these  been  conditions  knowingly 
imposed  by  the  parties  when  the  trust  was  created,  there 
would  of  course  be  no  room  for  reformation  of  the  deed. 
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Courts  will  not  make  agreements  for  parties.  But  the  proof 
is  very  satisfactory  that  both  Mr.  Van  Brunt  and  the  officers 
of  the  Consistory  generally  understood  that  the  intention  was 
to  create  a  home  for  indigent  Master  Masons  and  their  fam- 
ilies on  a  broad  scale  and  not  to  grant  special  privil^es  to  any 
particular  class  or  body.  It  was  natural  that  they  should  al- 
low Mr.  Pereles,  who  was  a  Mason,  a  lawyer,  and  a  business 
man  of  experience,  to  draw  the  conveyance,  and  it  was  equally 
natural  that  both  grantor  and  grantees  should  not  scrutinize 
it  closely  but  accept  it  without  careful  examination.  The 
proof  is  ample  that  this  was  the  case.  All  had  confidence  in 
him,  and  it  is  a  well  known  fact  that  laymen  frequently  sign 
documents  which  trusted  l^al  friends  have  drawn  without 
full  examination  and  with  the  idea  that  l^al  phraseology  is 
difficult  of  imderstanding  in  any  event  and  is  hardly  worth 
the  effort.  It  will  probably  always  remain  a  mystery  how 
Mr.  Pereles  came  to  draw  the  deed  as  he  did.  But  whether 
it  was  the  result  of  innocent  misapprehension  of  Mr.  Van 
Brunt's  intentions  or  was  a  deliberate  misstatement  of  those 
intentions  it  is  abundantly  proven  that  the  deed  did  not  con- 
tain the  provisions  necessary  to  carry  out  the  offer  of  Mr.  Van 
Brunt  or  the  understanding  of  the  Consistory.  The  changes 
in  the  deed  made  by  the  judgment  seem  to  be  simply  the 
changes  necessary  to  make  the  deed  speak  in  complete  terms 
the  understanding  of  the  parties  at  the  time,  and,  as  the  delay 
is  sufficiently  explained  and  no  rights  of  third  persons  have 
intervened,  the  judgment  must  be  affirmed. 
By  the  Court. — Judgment  affirmed  without  costs. 
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Vaillant  and  wife,  Appellants,  vs.  Chicago  &  Northwest- 
EBN  Railway  Company,  Respondent 

May  2S—Jun^  13,  1916. 

Railroads:  Fences:  Death  "occasioned"  J>y  want  o/  fence, 

1.  Where  a  boy  sixteen  years  old,  having  entered  upon  a  railroad 

right  of  way  at  a  place  where  it  should  have  been  but  was  not 
fenced,  boarded  a  moving  freight  train  and  after  traveling  sev- 
eral miles  was  killed  in  attempting  to  jump  from  the  train  while 
it  was  in  motion,  his  death  was  not,  within  the  meaning  of  sec 
1810,  Stats.  1916,  "occasioned  ...  in  whole  or  in  part"  by  the 
want  of  a  fence,  there  being  no  causal  relation  between  them. 

2.  The  word  "occasioned"  in  said  sec.  1810  means  caused  incidentally 

or  indirectly. 

Appeal  from  an  order  of  the  circuit  court  for  Brown 
county:  Hbney  Graass,  Circuit  Judge.     Affirmed. 

The  action  was  brought  by  the  plaintiffs  to  recover  damages 
for  the  death  of  their  son,  George  Vaillant,  whose  death  is  al- 
leged to  have  been  "occasioned"  by  the  absence  of  a  fence  on 
defendant's  railroad  right  of  way. 

George  Vaillant,  son  of  the  plaintiffs,  was  sixteen  years  of 
age  at  the  time  of  his  death.  On  October  31, 1914,  he  entered 
upon  the  defendant's  right  of  way  in  the  city  of  Green  Bay  at 
a  point  where  Maple  avenue,  if  extended  northerly  to  Seventh 
street,  would  intersect  defendant's  right  of  way.  There  was 
no  fence  on  the  side  of  the  railroad  tracks  at  this  place  and 
this  area  did  not  constitute  depot  grounds.  The  boy  boarded 
a  moving  freight  train  at  this  place  and  managed  to  get  into 
one  of  the  cars.  When  the  train  reached  Pine  street,  De 
Pere,  the  boy  attempted  to  get  off  from  the  train  while  it  was 
in  motion  and  was  killed. 

The  plaintiffs  allege  that  the  absence  of  the  fence  "occa- 
sioned" the  boy's  death ;  that  if  the  fence  had  been  there  he 
would  have  been  interrupted  in  his  course  and  delayed  in 
reaching  the  moving  train  and  that  he  could  not  have  caught 
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the  moving  car.  The  complaint  contains  no  allegation  show- 
ing that  the  decedent  entered  onto  the  railroad  in  the  ordi- 
nary course  of  travel  and  over  a  well  established  path  com- 
monly used  by  the  public  with  the  acquiescence  of  the  rail- 
road company. 

The  defendant  demurred  to  the  complaint  as  not  stating 
facts  sufficient  to  constitute  a  cause  of  action.  The  court 
made  an  order  sustaining  the  demurrer.  From  such  order 
this  appeal  is  taken. 

For  the  appellants  there  was  a  brief  signed  by  Kaflan  & 
Reynolds  (by  Robert  A.  Kaftan),  and  oral  argument  by  Rob- 
ert A.  Kaftan. 

Edward  M.  Smart,  for  the  respondent 

SiEBECKER,  J.  The  argument  is  made  that  the  boy's 
death  was  ^'occasioned,  ...  in  whole  or  in  part,  by  the  want 
of  such  fence."  Sec.  1810,  Stats.  1915.  The  meaning  of 
the  word  "occasioned"  as  used  in  this  statute  has  been  ad- 
verted to  in  the  opinions  of  this  court  and  is  declared  to  sig- 
nify that  which  is  caused  incidentally  or  indirectly.  Curry 
V.  C.  &  N.  W.  R.  Co.  43  Wis.  665;  Schwind  v.  C,  M.  &  St. 
P.  R.  Co.  140  Wis.  1,  121  N.  W.  639.  In  this  sense  of  the 
statute  can  it  be  reasonably  asserted  that  the  omission  of  the 
fence  under  the  alleged  facts  was  the  means  of  producing  the 
boy^s  death  ?  Did  it  incidentally  cause  his  death,  or  are  we 
compelled  to  say  that  his  death  is  attributable  to  other  ele- 
ments of  the  transaction  ?  The  claim  that  the  presence  of  a 
legal  fence  on  the  right  of  .way  would  have  intercepted  the 
boy  in  the  progress  of  his  course  and  have  prevented  him 
from  catching  the  moving  train  and  thus  he  would  have 
avoided  the  injury,  is  based  on  inferences  highly  speculative, 
uncertain,  and  purely  conjectural.  It  cannot  be  said,  in  the 
light  of  common  experience,  that  such  a  fence  would  have  in- 
tercepted or  diverted  the  boy  in  his  undertaking  to  reach  the 
moving  train.     We  know  that  such  a  fence  is  hardly  an  im- 
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pediment  in  the  course  of  a  normal  boy  sixteen  years  of  age 
in  attempting  to  catch  a  moving  train.  It  is  a  mere  surmise 
to  assert  that  its  presence  would  have  diverted  him  from  pur- 
suing his  perilous  expedition,  or  that  it  would  have  prevented 
him  from  catching  the  moving  train.  The  conditions  and 
events  of  the  whole  affair  afford  no  reasonably  certain  basis 
for  an  inference  that  the  absence  of  the  required  railroad 
fence  was  an  incidental  cause  or  means  of  producing  the  boy's 
deatL 

It  is  flirthermore  to  be  observed  that  the  injury  causing 
the  boy's  death  was  inflicted  at  De  Pere,  about  five  miles  dis- 
tant from  the  place  where  he  got  on  the  train,  when  he  at- 
tempted to  jump  off  from  the  moving  car.  It  is  obvious  that 
he  had  successfully  carried  out  the  first  steps  of  his  under- 
taking. As  the  trial  court  declared:  "He  sought  to  steal  a 
ride  on  a  freight  train  to  the  neighboring  city,  several  miles 
away.  He  accomplished  his  purpose,  and  was  not  injured 
because  of  the  fact  that  he  tried  to  board  the  train,  .  .  .  but 
because  of  the  fact  that  later  he  sought  to  jump  off  from  the 
moving  train  several  miles  further  on."  His  reckless  conduct 
in  jumping  off  from  the  moving  car  was  the  real  peril  that 
"occasioned"  his  injury.  This  act  is  disconnected  and  sep- 
arated from  the  absence  of  the  fence  and  in  the  natural  course 
of  things  constitutes  an  independent  event  as  related  to  the 
resulting  injury.  The  evident  answer  to  the  inquiry.  What 
occasioned  the  boy's  death  ?  is  that  it  was  the  natural  conse- 
quence of  his  volimtary  act  of  jumping  off  from  the  moving 
train.  This  act  was  wholly  unrelated  to  the  company's  omis- 
sion to  have  a  railroad  fence.  The  two  events  had  no  causal 
relation,  and  the  latter  cannot  be  considered  as  causing  the 
death  in  any  incidental  or  indirect  manner.  Without  pur- 
suing the  inquiry  further,  in  the  light  of  the  facts  alleged 
in  the  complaint  it  cannot  be  held  that  the  boy's  death  was 
"occasioned  in  any  manner,  in  whole  or  in  part,  by  the  want 
of  such  fence."  Plaintiff  cites  to  our  attention  Schwind  v. 
C,  M.  &  St  P.  B.  Co.  140  Wis.  1, 121  N.  W.  639;  Alexander 
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t;.  M.,  St.  P.  &  8.  8.  M.  B.  Co.  156  Wis.  477,  146  N.  W. 
610;  Ulicke  v.  G.  &  N.  W.  B.  Co.  152  Wis.  236,  139  K  W. 
189 ;  and  Bejma  v.  Chicago  &  M.  E.  B.  Co.  160  Wis.  527, 
149  N.  W.  588,  152  N.  W.  180,  and  relies  upon  them  as  au- 
thorities to  sustain  the  defendant's  liability  upon  the  com- 
plaint An  examination  of  them  has  convinced  us  that  these 
cases  are  clearly  distinguishable  from  the  instant  one  and 
that  the  rules  governing  those  cases  do  not  apply  here. 
By  the  Court. — The  order  appealed  from  is  aflirmed. 


Rbgina  CoMPAinr,  Appellant,  vs.  Toynbbb,  Respondent 

May  t^—June  IS,  1916. 

Interstate  commerce:  Conditional  sale:  Filing  of  contract:  Resale  be- 
fore payment  of  price:  Foreign  corporations:  Validity  of  con- 
tracts: Taking  security  for  interstate  commerce  debt. 

1.  A  piano  brought  into  Wisconsin  under  a  conditional  bill  of  sale, 

the  title  being  retained  by  a  foreign  corporation,  remained  an 
article  of  interstate  commerce  while  unpaid  for  in  the  possession 
of  the  original  buyer. 

2.  Where  the  conditional  bill  of  sale  was  duly  filed,  a  sale  of  the 

piano  by  the  original  buyer  to  a  person  having  no  actual  knowl- 
edge of  the  conditional  sale,  and  its  removal  to  another  place, 
did  not  alter  the  status  of  the  piano  as  an  article  of  interstate 
commerce  or  affect  the  rights  of  the  foreign  corporation,  the 
original  seller. 

3.  Where,  in  such  case,  the  foreign  corporation,  still  retaining  title 

to  the  piano,  took  a  note  of  the  second  buyer  for  the  amount  re- 
maining unpaid,  the  transaction  being  in  form  a  conditional 
sale  reserving  title  in  the  corporation  until  the  note  was  paid, 
this  amounted  merely  to  the  taking  of  additional  security  and 
holding  the  piano  as  an  article  of  interstate  commerce  until  the 
debt  was  paid,— which  the  corporation  might  do  without  hav- 
ing complied  with  sec.  1770&,  Stats. 
SiEBECKEB  and  ViN.TE,  JJ.,  disseut 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  G.  N.  Risjoed,  Circuit  Judge.     Beversed. 
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This  action  was  brought  to  recover  on  a  promissory  note. 
The  defense  was  that  plaintiff  was  a  foreign  corporation  not 
licensed  to  do  business  in  this  state  and  that  the  transaction 
was  not  interstate  commerce,  hence  there  could  be  no  recov- 
ery. The  court  so  held  and  dismissed  the  action,  from  which 
this  appeal  was  taken. 

No  bill  of  exceptions  was  settled.  The  case  is  here  on  the 
findings,  which  are  as  follows : 

That  the  plaintiff  is  a  New  Jersey  corporation,  not  licensed 
to  do  business  in  this  state,  not  having  complied  with  sec 
1770&  of  the  Wisconsin  Statutes;  that  on  or  about  July  17, 
1912,  plaintiff  shipped  an  electric  piano  from  Chicago,  Illi- 
nois, to  one  Procknow,  at  Marshfield,  Wisconsin,  under  con- 
ditional sale,  reserving  title  in  itself;  that  Procknow  had  and 
used,  under  his  conditional  purchase,  the  piano  in  his  saloon 
at  Marshfield  until  about  November  1,  1912,  when  he,  being 
still  a  resident  of  Marshfield,  sold  the  piano  to  the  defendant, 
Toynbee,  at  Park  Falls,  Wisconsin,  his  contract  of  sale  with 
plaintiff  being  on  file  with  the  city  clerk  at  Marshfield ;  that 
at  the  time  of  said  sale  by  Procknow  there  was  a  balance  due 
plaintiff  from  him  upon  the  purchase  price  thereof ;  that  the 
piano  was  delivered  to  defendant  by  Procknow  pursuant  to 
the  attempted  sale  by  Procknow  at  Park  Falls,  Wisconsin, 
and  the  defendant  used  the  same  in  his  saloon  at  that  place 
until  and  after  the  note  here  sued  upon  was  executed;  that 
defendant  purchased  the  piano  from  Procknow  without  ac- 
tual knowledge  of  the  conditional  sale  of  the  piano  to  Prock- 
now by  plaintiff;  that  on  or  about  January  23,  1913,  Prock- 
now being  in  default  on  payments,  an  agent  of  the  plaintiff 
traced  the  piano  to  the  possession  of  defendant  at  Park  Falls, 
Wisconsin,  and  informed  the  defendant  of  the  nature  of 
ProcknoVs  purchase  from  plaintiff  and  of  Procknow's  de- 
linquency in  pajTnents  to  the  extent  of  $180.25  and  made  de- 
mand on  the  defendant  for  the  possession  of  the  piano  or  the 
balance  due  upon  the  purchase  price,  whereupon  the  defend- 
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ant  agreed  to  pay  $180.25,  that  being  the  amount  due  from 
Procknow  to  plaintiflF,  and  plaintiff  agreed  to  relinquish  to 
the  defendant  its  title  to  the  piano,  and  in  accordance  there- 
with the  note  here  sued  upon  for  the  sum  of  $180.25  was  ex- 
ecuted and  made  payable  at  Park  Falls,  and  delivered  to  the 
plaintiff's  agent  there,  the  transaction  being  in  form  a  con- 
ditional sale  under  a  written  instrument  signed  by  the  de- 
fendant, wherein  title  to  the  instrument  was  still  reserved  in 
the  plaintiff  until  the  note  was  paid ;  that  it  was  also  provided 
in  said  instrument  that  it  should  not  take  effect  and  be  valid 
until  accepted  by  plaintiff ;  that  said  contract  was  forwarded 
to  the  oflSce  of  plaintiff  in  New  Jersey  and  by  it  accepted; 
that  no  part  of  said  note  has  been  paid,  the  piano  remaining 
in  the  possession  of  the  defendant;  that  said  Procknow  did 
not  consent  to  the  conditional  sale  by  plaintiff  of  its  interest 
in  the  piano  to  defendant  nor  did  plaintiff  release  Procknow 
from  liability  under  his  said  contract  with  it 

The  court  concluded  that  the  transaction  transferring  by 
plaintiff  to  defendant  its  interest  in  the  piano  and  the  taking 
of  the  note  in  question  did  not  constitute  an  act  of  interstate 
commerce,  but  was  an  effort  by  plaintiff  to  sell  an  interest 
in  its  property,  which  had  at  the  time  of  the  sale  become  part 
of  the  mass  of  property  in  the  state,  and  was  therefore  void ; 
that  defendant  is  entitled  to  judgment  dismissing  plaintiff's 
complaint 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Barry  &  Barry,  and  for  the  respondent  on  that  of  Holland  & 
Lovett 

Eerwin,  J.  Counsel  for  appellant  insists  that,  upon  the 
findings  made  and  the  undisputed  facts,  plaintiff  is  entitled 
to  reversal  on  the  ground  that  the  transaction  between  plaint- 
iff and  defendant  in  taking  security  for  the  debt  in  question 
amounted  to  interstate  commerce. 

The  piano  in  question  was  brought  into  Wisconsin  under  a 
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conditional  bill  of  sale,  the  title  remaining  in  the  foreign  cor- 
poration, and  was  an  article  of  interstate  commerce  all  the 
time  that  it  remained  unpaid  for  in  the  hands  of  the  original 
purchaser,  Procknow,  F.  A.  Patrick  &  Co,  v.Deschamp, 
145  Wis.  224,  129  N.  W.  1096;  S.  F.  Bowser  &  Co.  v. 
SchwaHz,  152  Wis.  408,  140  N.  W.  51;  8t  Louis  C.  P.  Co. 
V.  Christopher,  152  Wis.  603,  140  N.  W.  351. 

The  conditional  bill  of  sale  was  filed  with  the  city  clerk  at 
Marshfield,  which  was  Procknow's  place  of  business  and  resi- 
dence and  the  proper  place  of  filing  under  sec.  2317,  Stats. 
The  transfer  of  the  piano  by  Procknow  to  the  defendant  and 
its  removal  to  Park  Falls  did  not  prejudice  the  plaintiff's 
rights.  Bailey  v.  Costello,  94  Wis.  87,  68  N.  W.  663.  The 
appellant  had  a  right  to  follow  its  property  to  Park  Falls  and 
collect  the  balance  due  thereon  under  the  conditional  sale. 
The  transaction  which  occurred  between  plaintiff  and  defend- 
ant merely  involved  the  collection  of  the  plaintiff's  claim 
upon  the  property  secured  to  it  by  the  conditional  sale.  The 
transaction  by  which  plaintiff  assented  to  the  transfer  and 
the  taking  of  additional  security  by  way  of  conditional  agree- 
ment, whereby  the  title  was  still  to  remain  in  plaintiff, 
amounted  to  a  taking  of  security  and  holding  the  property  as 
an  article  of  interstate  commerce  until  the  debt  was  paid. 
F.  A.  Patrick  &  Co.  v.  Deschamp,  supra.  As  said  in  the 
Patrick  &  Co.  Case:  "So  long  as  it  appears  that  the  security  is 
taken  for  the  hona  fide  purpose  of  securing  and  collecting  an 
interstate  commerce  debt  and  is  being  enforced  by  ordinary 
and  lawful  methods  for  that  purpose  alone,  the  statute  re- 
ferred to  can  have  no  application." 

In  the  case  at  bar  the  title  to  the  instrument  never  passed 
to  any  one  in  this  state,  and  the  piano  always  retained  its' 
status  as  an  article  of  interstate  commerce.  Under  such  cir- 
cumstances a  foreign  corporation,  without  compliance  with 
the  statute,  may  take  security  in  this  state  for  debts  due  by 
residents  of  this  state.     Charter  Oak  L.  Ins.  Co.  v.  Sawyer,  44 
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Wis.  887;  Chicago  T.  &  T.  Co.  v.  Bashford,  120  Wis.  281, 
97  K  W.  940. 

Counsel  for  respondent  relies  strongly  upon  Duluth  M.  Co. 
V.  Clancy,  139  Wis.  189,  120  N.  W.  854,  and  Sprout,  Wal- 
dron  &  Co.  v.  Amery  M.  Co.  162  Wis.  279,  156  N.  W.  158. 
We  think  these  cases  are  clearly  distinguishable  from  the  in- 
stant case.  In  the  Duluth  M.  Co.  Case  the  goods  were 
shipped  by  a  resident  of  another  state  to  his  commission  • 
agent  in  Wisconsin,  not  in  response  to  an  order  from  the  fac- 
tory, but  to  be  held  as  part  of  his  stock  of  commission  goods 
in  Wisconsin,  and  it  was  held  that  the  sale  and  delivery  there- 
of by  the  commission  agent  was  not  a  transaction  of  inter- 
state commerce.  A  careful  examination  of  the  Bproul,  Wal- 
dron  &  Co.  Case  will  also  show  that  it  is  not  controlling  in  the 
instant  case. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 

SiEBECKBB,  J.  (^dissenting).  When  defendant  gave  plaint- 
iff his  note  for  $180.25  on  January  23,  1913,  the  piano  had 
been  in  Wisconsin  in  the  possession  of  Procknow  since  July, 
1912.  Procknow  received  it  from  plaintiff  at  that  time 
under  a  conditional  sale  contract  whereby  plaintiff  retained 
a  right  to  the  title  in  the  piano  to  secure  the  balance  of  the 
purchase  price,  which  was  payable  in  instalments  evidenced 
by  notes.  In  November,  1912,  defendant  bought  and  re- 
ceived possession  of  the  piano  from  Procknow.  There  can 
be  no  dispute  but  that  the  piano  at  this  time  was  in  fact  in 
Wisconsin  and  had  become  mingled  with  the  mass  of  prop- 
erty of  this  state.  Under  these  circumstances  it  had  been 
completely  removed  from  the  channel  of  interstate  commerce 
when  defendant  dealt  with  plaintiff  in  January,  1913. 
Creek-American  S.  Co.  v,  Richardson  D.  Co.  124  Wis.  469, 
102  N.  W.  888.     True,  plaintiff  still  had  an  interest  in  the 
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piano  to  secure  his  interstate  commerce  debt  and  the  right  to 
enforce  such  debt.  F,  A.  Patrick  &  Co.  v.  Deschamp,  145 
Wis.  224,  129  N.  W.  1096.  But  plaintiff  did  not  do  this. 
The  facts  of  the  case  show  that  plaintiff  agreed  with  defend- 
ant in  January,  1913,  to  sell  defendant  its  interest  in  the 
piano  by  a  conditional  sale  contract  which  secured  payment 
of  the  note  in  suit  of  $180.25,  the  amount  unpaid  on  the  sale 
to  Procknow.  This  sale  and  transfer  by  plaintiff  of  its  in- 
terest in  the  piano  to  defendant,  after  the  piano  had  become 
Wisconsin  property  and  had  passed  out  of  the  channels  of  in- 
terstate commerce,  is  not  in  nature  and  substance  the  taking 
of  security  to  insure  payment  of  the  original  interstate  com- 
merce debt  of  Procknow,  but  is  in  fact  an  independent  new 
obligation  of  a  third  person  who  is  not  connected  with  the 
original  interstate  commerce  transaction.  It  was  in  all  its 
essential  features  a  sale  of  Wiscojisin  property  negotiated  in 
Wisconsin  to  a  Wisconsin  citizen.  The  obligation  evidenced 
by  this  note  is  the  separate  individual  obligation  of  defend- 
ant bottomed  on  the  consideration  defendant  agreed  to  pay 
plaintiff  for  the  sale  of  its  interest  in  the  piano  in  January, 
1913.  These  circumstances  and  conditions  of  the  transac- 
tion make  the  sale  an  intrastate  contract,  which  cannot  be  en- 
forced by  the  plaintiff  for  want  of  compliance  by  it  with  sec 
17706,  Stats.  1915,  and  the  judgment  of  the  circuit  court 
should  be  affirmed. 

ViNJE,  J.     I  concur  in  the  forcing  opinion  of  Mr.  Jus- 
tice SlEBECKBB. 
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Gektz  and  another,  Respondents,  vs.  Town  of  Vaughn  and 
another.  Appellants. 

May  2Jh^une  13,  1916. 

Towns:  Potoera:  When  town  hoard  may  exercise  powers  of  village 
hoard:  Conflict  of  statutes:  Highways:  Paving  village  street: 
Special  assessments:  Estoppel, 

1.  Within  the  meaning  of  sub.  (13),  sec  776,  Stats.,  the  exercise  by 

a  town  of  the  powers  conferred  by  sees.  905  and  906  upon  village 
boards  in  the  matter  of  the  improvement  of  streets  "would  con- 
flict with  the  statutes  relating  to  towns  and  town  boards,''  in 
that  the  town  board,  exercising  such  powers,  might  cause  one 
half  of  the  cost  of  paving  a  street  in  an  unincorporated  village 
to  be  paid  out  of  the  town  treasury  and  thereby  exhaust  the 
power  of  the  town  to  raise  money  for  highway  purposes,  and  so 
deprive  the  electors  of  the  town  of  the  power  to  raise  money  for 
the  repair  and  building  of  roads  and  bridges.  The  right  to  ex- 
ercise such  powers  of  village  boards  cannot,  therefore,  be  con- 
ferred upon  a  town  board  by  resolution  of  the  electors  of  the 
town  under  said  sub.  (13),  sec.  776. 

2.  The  plan  of  the  laws  governing  the  construction  and  repair  of 

highways  in  villages  being  fundamentally  inconsistent  with  the 
laws  relating  to  the  building  and  repair  of  highways  in  towns, 
it  is  immaterial  that  they  do  not  oppose  each  other  at  every 
point  or  that  the  town  board  might  exercise  a  part  of  the  pow- 
ers enumerated  in  sees.  905  and  906  in  such  a  way  that  there 
would  be  no  conflict  in  a  particular  instance. 

3.  Where  a  town  board  had  no  authority  or  jurisdiction  to  pave  a 

street  or  to  levy  a  special  assessment  therefor  on  abutting  prop- 
erty, an  owner  of  such  property  who  acquiesced  in  the  doing  of 
the  work  is  not  estopped  to  question  the  validity  of  the  assess- 
ment 

Appeal  from  a  judgment  of  the  circuit  court  for  Iron 
county:  G.  N.  Risjobd,  Circuit  Judge.  Affirmed, 
Action  to  enjoin  the  collection  of  a  special  assessment 
Plaintiffs  all^e  that  they  are  the  owners  of  certain  real 
estate  abutting  on  Silver  street  in  the  unincorporated  village 
of  Hurley  in  the  town  of  Vaughn,  which  town  contained  at 
the  times  mentioned  a  population  of  more  than  500  inhabi- 
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tants;  that  the  assessed  valuation  of  the  property  of  said 
town,  real  and  personal,  as  equalized,  was  in  1918  $995,865; 
that  there  was  in  the  town  treasury  in  the  highway  fund  on 
the  7th  day  of  April,  1914,  an  unexpended  balance  of 
$247.66;  that  at  the  annual  town  meeting  in  1914  no  money 
for  highway  purposes  was  voted  or  raised,  and  that  no  tax 
for  highway  purposes  was  levied  or  assessed  upon  the  real 
and  personal  property  in  said  town  for  1914,  except  a  tax  of 
three  mills  on  the  dollar  of  valuation  thereof  for  highway 
purposes;  that  Iron  county,  in  which  the  town  of  Vaughn  is 
situated,  did  not  contain  within  its  borders  a  city  having  a 
population  of  300,000  or  more;  tBat  on  the  7th  day  of  May, 
1914,  the  town  board  adopted  the  following  resolution: 

"Be  it  resolved  by  the  town  board  of  the  town  of  Vaughn, 
Iron  county,  Wisconsin,  exercising  the  powers  of  village 
boards  under  the  provisions  of  chapter  40,  Wisconsin  Stat- 
utes, 1913,  that  we  cause  Silver  street  in  the  unincorporated 
village  of  Hurley  in  said  town,  to  be  graded  and  paved  for  a 
distance  approximately  five  city  blocks,  to  wit,  extending  east 
from  the  west  side  of  Fifth  avenue,  in  said  village,  along  said 
Silver  street  to  the  Montreal  river,  said  grading  and  paving 
to  be  done  during  the  spring  and  summer  season  of  1914, 
work  thereon  to  commence  as  soon  as  practicable." 

That  Silver  street  is  one  of  the  main  traveled  highways  in 
the  defendant  town  and  that  the  distance  stated  in  said  reso- 
lution amounts  to  five  city  blocks,  or  approximately  1,950 
feet ;  that  thereafter  the  town  board  caused  plans  and  speci- 
fications to  be  made,  let  a  contract  for  the  doing  of  the  work, 
the  contract  price  being  in  excess  of  $32,000,  the  work  being 
completed  about  the  1st  day  of  November,  1914;  that  after 
the  letting  of  the  contract  and  on  the  19th  day  of  August, 
1914,  the  board  of  supervisors  made  and  levied  a  so-called  as- 
sessment for  street  improvement  of  said  Silver  street  in  said 
unincorporated  village,  assessing  one  half  of  the  cost  thereof 
to  the  abutting  property  owners  and  ordered  the  other  half 
of  the  cost  of  the  improvements  to  be  paid  out  of  the  town 
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treasury;  that  the  amount  assessed  was  $131.75  for  each 
twenty-five  feet  of  frontage  and  the  amount  assessed  against 
the  plaintiffs  was  $263.50;  that  upon  completion  of  the  work 
settlement  was  had  with  the  contractor  and  there  was  found 
to  he  due  $33,540.35 ;  that  plaintiffs  refused  to  pay  the  tax 
levied  against  their  property;  that  the  amount  was  included 
in  the  tax  roll  and  that  a  warrant  therefor  was  in  the  hands 
of  the  defendant  Edward  M.  Beible  as  treasurer  of  the  town 
of  Vaughn,  who  was  threatening  to  levy  upon  the  property  of 
the  plaintiffs  to  satisfy  the  same.  Plaintiffs  further  alleged 
that  the  tax  was  void  and  assigned  six  reasons  therefor,  which 
may  be  summed  up  as  follows :  That  the  town  board  had  no 
authority  in  law  to  pave  the  highway  or  street  and  levy  a  spe- 
cial assessment  therefor  and  that  the  plaintiffs  had  no  notice 
of  the  alleged  assessment  Plaintiffs  asked  that  the  town  of 
Vaughn  be  perpetually  restrained  and  enjoined  from  enforc- 
ing the  collection  of  the  special  tax  and  that  the  defendant 
Beible  and  his  successors  in  office  be  perpetually  enjoined 
from  attempting  to  collect  said  tax  or  from  returning  the  same 
delinquent  to  the  county  treasurer  of  Iron  county. 

The  defendants  answered,  admitting  in  the  main  the  alle- 
gations of  fact  in  plaintiffs'  complaint  as  hereinbefore  stated^ 
alleged  that  the  town  of  Vaughn  contained  a  population  of 
more  than  1,500  and  had  within  its  limits  the  unincorporated 
village  of  Hurley,  containing  more  than  1,500  inhabitants; 
that  at  the  town  meeting  held  in  April,  1914,  a  resolution 
was  adopted  conferring  upon  said  town  all  the  powers  relat- 
ing to  villages  and  conferred  upon  village  boards  by  the  pro- 
visions of  cL  40  of  the  Statutes,  excepting  those  the  exercise 
of  which  would  conflict  with  the  statutes  relating  to  towns 
and  town  boards,  which  resolution,  it  appears  from  a  stipula- 
tion, is  as  follows : 

"Resolved,  by  the  electors  of  said  town  of  Vaughn,  duly 
assembled  at  the  annual  town  meeting  held  in  said  town  this 
7th  day  of  April,  1914,  that  all  powers  relating  to  villages 
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and  village  boards  conferred  by  the  provisions  of  chapter  40 
of  the  Statutes  and  the  acts  amendatory  thereof,  except  those 
the  exercise  of  which  would  conflict  with  the  statutes  relating 
to  towns  and  town  boards,  be,  and  all  such  powers  are  hereby 
conferred  upon  said  town  of  Vaughn,  and  the  town  board 
thereof." 

The  answer  further  alleged  that  a  like  resolution  had  been 
adopted  at  every  annual  town  meeting  held  in  said  town  for 
more  than  fifteen  years  immediately  preceding ;  that  the  pow- 
ers exercised  by  the  town  board  of  said  town  in  regard  to  the 
paving  of  Silver  street  were  conferred  upon  said  town  and 
exercised  by  said  board  pursuant  to  and  by  virtue  of  the 
aforesaid  resolution,  and  that  the  board  was  authorized  to  ex- 
ercise the  same.  The  answer  further  alleged  that  the  paving 
of  Silver  street  had  long  been  considered  and  discussed  by 
the  taxpayers  of  the  town;  that  the  plans  therefor  were  on 
file  and  were  a  matter  of  public  record ;  that  bids  for  the  do- 
ing of  the  work  were  advertised  for  and  submitted  to  the 
board;  that  the  making  of  the  contract  was  a  matter  of  edi- 
torial comment  in  the  newspapers  published  in  the  village  of 
Hurley;  that  the  town  clerk's  minutes  covering  the  entire 
matter  were  published  in  the  official  paper  of  the  village  and 
also  in  the  Iron  County  News;  that  the  names  of  the  con- 
tractor and  other  bidders  were  given,  and  that  the  plaintiffs 
had  full  knowledge  of  all  of  the  facts  connected  with  the  pav- 
ing of  Silver  street;  that  a  notice  of  the  special  assessment 
was  published  for  two  weeks  in  the  Montreal  River  Miner; 
that  the  contractor  has  been  paid  $19,700  and  no  more;  that 
no  part  of  the  special  assessment  has  been  paid  except  the  sum 
of  $7,143.50;  that  after  the  making  of  the  special  assessment 
plaintiffs  made  no  objection  thereto,  but  by  statements,  con- 
duct, acquiescence,  and  silence  led  the  defendants  to  believe 
that  they  would  pay  the  assessment,  and  that  the  plaintiffs 
are  now  estopped  from  questioning  the  validity  of  such  spe- 
cial assessment. 

The  case  was  tried  mainly  upon  affidavits  and  upon  stipu- 
lations of  the  parties.     The  court  made  findings  of  fact, 
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which,  in  our  view  of  the  case,  it  is  not  necessary  to  set  out 
in  full.  The  findings  establish  the  allegations  of  the  com- 
plaint, the  adoption  of  the  resolution  by  the  town  meeting  as 
alleged  in  the  answer,  the  making  of  the  assessment,  the  at- 
tempt to  collect  the  same,  and  upon  the  question  of  estoppel 
and  the  contention  of  the  parties  the  court  found  as  follows : 

"That  before  any  work  was  done  in  front  of  plaintiflfs'  said 
premises  under  said  contract,  demand  was  made  of  them  by 
said  town  that  they  pay  the  tax  so  levied  upon  their  said 
property,  namely,  $263.50,  to  which  demand  the  only  reply 
made  by  plaintiffs  was  that  they  did  not  then  have  the  money ; 
a  like  demand  was  again  made  of  plaintiffs  by  said  town 
about  the  time  the  work  was  b^un  in  front  of  their  said  lot 
under  said  contract,  to  which  they  made  the  same  reply. 
Plaintiffs  did  not  offer  or  raise  any  objection  to  making  such 
pajTnent  in  accordance  with  said  demand,  or  in  any  way 
question  the  legality  of  said  special  assessment,  until  long 
after  the  completion  of  said  improvement,  nor  did  they  at  any 
time  object  to  the  making  of  such  improvement  in  front  of 
their  said  premises  or  in  any  part  of  said  street.  Plaintiffs 
knew  of  the  progress  of  said  work  from  day  to  day  from  the 
inception  to  the  completion  thereof. 

"And  the  attorneys  for  the  plaintiffs  contending  that  said 
tax  or  assessment  is  void  (1)  because  the  exercise  by  a  town 
of  the  power  to  grade  and  pave  streets  under  sees.  905  and 
906  of  the  Statutes  conflicts  with  the  statutes  relating  to 
towns  and  town  boards  and  could  not  therefore  have  been  con- 
ferred upon  the  defendant  town  by  the  electors  thereof; 

(2)  because  said  sees.  905  and  906  are  unconstitutional ;  and 

(3)  because  the  contract  price  of  said  improvement  exceeded 
the  amount  which  the  defendant  town  could  l^ally  levy  for 
the  highway  purposes  plus  the  amount  of  the  highway  money 
on  hand ;  and  the  attorneys  for  the  defendant  town  contend- 
ing (1)  that  the  exercise  by  a  town  of  the  power  to  grade  and 
pave  streets  under  sees.  905  and  906  of  the  Statutes  does  not 
conflict  with  the  statutes  relating  to  towns  and  town  boards 
and  that  such  power  was  therefore  conferred  upon  the  de- 
fendant town  by  the  resolution  adopted  by  the  electors; 
(2)  that  said  statutes  are  constitutional;  and  (3)  that  the  fact 
that  the  contract  price  of  said  improvement  exceeded  the 
amount  which  said  town  could  legally  levy  for  highway  pur- 
poses plus  the  amount  of  highway  moneys  on  hand,  has  no 
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bearing  on  the  validity  of  said  special  assessment ;  and  said 
attorneys  having  accordingly  stipulated  that  if  the  town  had 
no  power  to  levy  said  specijJ  assessment  under  said  sees.  905 
and  906  of  the  Statutes,  or  if  the  fact  that  the  contract  price 
of  said  improvement  exceeded  the  amount  which  said  town 
was  authorized  to  levy  for  highway  purposes  plus  the  high- 
way funds  on  hand  deprived  said  town,  or  the  board  thereof, 
of  jurisdiction  to  make  said  levy  or  assessment,  and  if  plaint- 
iffs are  not  estopped  to  raise  th^  objection,  then  said  special 
assessment  or  tax  was  and  is  void,  and  that  judgment  should 
in  that  event  go  for  plaintiffs ;  otherwise  that  said  special  tax 
or  assessment  is  valid  and  that  judgment  in  that  event  go  for 
the  defendant" 

As  conclusions  of  law  the  court  found  that  the  exercise  by 
a  town  of  the  power  to  grade  and  pave  streets  under  sees.  905 
and  906  of  the  Statutes  conflicts  with  the  statutes  relating  to 
towns  and  town  boards,  and  that  such  power  could  not  have 
been  conferred  on  the  defendant  town ;  that  the  contract  price 
of  said  improvements  exceeded  the  amount  which  the  defend- 
ant town  could  legally  levy  for  highway  purposes  plus  the 
amount  of  highway  money  on  hand;  that  the  plaintiffs  are 
not  estopped  to  attack  said  special  tax  or  assessment;  and 
that  said  special  tax  or  assessment  is  void.  Plaintiffs  had 
judgment  accordingly,  from  which  defendants  appeal. 

A.  L.  Ruggles,  attorney,  and  Wm.  F.  Shea,  of  counsel,  for 
the  appellants,  contended,  inter  alia,  that  the  voters  having 
conferred  village  powers  on  the  appellant  town  it  had  the 
same  power  as  a  village  in  respect  of  paving  streets  in  the  un- 
incorporated village  of  Hurley  and  charging  one  half  the  cost 
thereof  to  the  abutting  property;  and  the  exercise  of  such 
power  did  not  conflict  with  any  statute  relating  to  the  towns 
or  town  boards.  Sub.  (13),  sec  776,  Stats.  1913 ;  Land,  L.  4& 
L.  Co.  V.  Broxcn,  73  Wis.  294,  40  N.  W.  482;  Hurley  W.  Co. 
V.  Vaughn,  115  Wis.  470,  91  N.  W.  971',  Bennett  v.  Nebagor 
mon,  122  Wis.  295,  99  N.  W.  1039. 

For  the  respondents  there  was  a  brief  signed  bv  Oeo.  C. 
Foster  and  Marion  F.  Reed,  attorneys,  and  C  A.  Lamoreux, 
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of  counsel,  and  oral  argument  by  Mr.  Foster  and  Mr.  Lam- 
oreuz. 

There  was  also  a  brief  on  the  question  of  estoppel  by  Van 
Dyke,  Shaw,  Mushat  &  Van  Dyke,  attorneys  for  Marquette 
Cement  Manufacturing  Company,  as  amid  curioB. 

RosENBEBBY,  J.  The  fundamental  question  in  this  case 
may  be  stated  thus :  Did  the  adoption  of  the  resolution  by  the 
electors  at  the  annual  town  meeting  of  April,  1914,  confer 
upon  the  town  board  of  the  town  of  Vaughn  the  authority  to 
grade  and  pave  streets  in  the  unincorporated  village  of  Hur- 
ley and  levy  a  tax  therefor  under  sees.  905  and  906,  Stats,  ? 

It  is  conceded  that  the  resolution  did  confer  such  power  if 
there  is  no  "conflict"  within  the  meaning  of  sub.  (13),  sec 
776,  Stats.,  which  is  as  follows: 

"All  powers  relating  to  villages  and  conferred  upon  vil- 
lage boards  by  the  provisions  of  chapter  40  of  the  Statutes, 
excepting  those,  the  exercise  of  which  would  conflict  with  the 
statutes  relating  to  towns  and  town  boards,  are  conferred 
upon  towns  which  contain  a  population  of  not  less  than  flve 
hundred  and  having  therein  one  or  more  unincorporated  vil- 
lages, and  may  be  exercised  by  the  board  of  such  town  when 
directed  by  resolution  of  the  electors  thereof  at  an  annual 
town  meeting." 

The  laws  relating  to  the  repair  and  building  of  highways 
in  towns  may  be  briefly  stated  as  follows:  Sec.  776,  Stats. 
1915,  authorizes  the  qualified  electors  of  each  town  at  the 
annual  town  meeting  to  vote  to  raise  money  for  the  repair 
and  building  of  roads  and  bridges,  or  either^  for  the  support 
of  the  poor  and  defraying  of  other  charges  and  expenses  of 
the  town,  provided  that  the  total  tax  levied  in  any  town  for 
any  one  year  for  all  town  purposes,  exclusive  of  school  taxes 
and  liabilities  theretofore  lawfully  incurred,  shall  not  exceed 
in  the  whole  one  per  centum  of  the  total  assessed  valuation 
of  such  town  for  the  preceding  year,  unless  a  larger  sum  is 
needed  for  the  building  or  repairing  of  highways  or  bridges. 
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in  which  case  the  electors  may  vote  and  the  proper  authorities 
may  levy  not  to  exceed  one  fourth  of  one  per  centum  in  ad- 
dition to  the  aforesaid  one  per  centum. 

In  addition  to  the  amounts  provided  by  the  electors,  the 
supervisors  of  each  town  (sec.  1240)  may  assess  on  the  valu- 
ation of  the  real  and  personal  property  in  each  town  an 
amount  not  less  than  one  nor  more  than  seven  mills  on  the 
dollar;  provided  that  in  addition  to  such  amount  there  may 
be  assessed  any  additional  amount  which  shall  have  been  au- 
thorized by  the  last  preceding  annual  town  meeting,  not  ex- 
ceeding in  all  ten  mills  on  the  dollar  of  such  valuation; 
provided  further  that  no  town  containing  less  than  500  in- 
habitants shall  levy  or  collect  in  any  year  a  highway  tax  of 
more  than  $2,000,  including  the  amount  voted  by  any  town 
meeting  and  the  amount  levied  by  the  supervisors ;  and  that 
no  town  containing  two  Congressional  townships  or  more  and 
more  than  500  inhabitants  shall  levy  or  collect  a  highway  tax, 
exclusive  of  that  first  authorized  by  the  section,  of  more  than 
$3,000. 

Under  the  statutes  relating  to  villages  a  village  board  has 
power  (sec.  893)  to  lay  out,  opeil,  change,  widen,  or  extend 
roads,  streets,  lanes,  alleys,  sewers,  parks,  squares,  or  other 
public  grounds,  and  to  grade,  improve,  repair,  or  discontinue 
the  same  or  any  part  thereof,  or  build  and  repair  any  bridges 
thereon,  etc.,  and  to  levy  and  provide  for  the  collection  of 
taxes  and  assessments;  (sec  905)  when  the  county  contains 
less  than  150,000  inhabitants,  to  cause  any  street  or  any  part 
of  any  street  not  less  than  sixteen  rods  in  length  to  be  graded, 
paved,  macadamized,  or  otherwise  improved,  including  the 
construction  of  curbs  and  gutters,  and  for  the  purpose  of  so 
improving  any  street  the  village  board  may  levy  and  cause 
to  be  collected  upon  the  lots,  tracts,  or  parcels  of  ground 
fronting  or  abutting  upon  such  street  or  part  of  the  street  im- 
proved, and  upon  the  owners  thereof,  a  tax  sufficient  to  pay 
the  expense  of  constructing  such  improvement  as  ordered 
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opposite  such  property  to  the  center  of  the  street,  or  such  pro- 
portion thereof,  not  less  than  half,  as  they  shall  deem  justly 
assessable  to  such  property,  if  they  shall  think  the  whole  ought 
not  to  be  assessed,  in  which  case  the  remainder  shall  be  paid 
from  the  village  treasury,  and  if  the  tax  so  levied  shall  prove 
insufficient  to  pay  the  cost  or  proportion  thereof  assessed 
against  such  property,  the  village  board  may  levy  an  addi- 
tional tax  thereon  to  make  good  such  deficiency. 

The  manner  in  which  the  tax  shall  be  assessed  and  col- 
lected is  prescribed  by  sec.  906. 

Sec.  914  provides  that  the  village  board  shall  determine 
the  amount  of  corporation  tax  to  be  levied  and  assessed  on  the 
taxable  property  in  the  village  for  each  year,  which  shall  not 
exceed  in  any  one  year  two  per  centum  of  the  assessed  valua- 
tion of  such  property.  Before  any  tax  for  any  specified  pur- 
pose exceeding  oi^e  per  centima  of  said  valuation  can  be  levied 
the  matter  must  be  submitted  to  the  village  electors. 

Sec  914a  provides  that  the  village  board  shall,  at  the  time 
of  determining  the  amount  of  the  village  taxes  to  be  levied 
and  raised  in  such  village  for  the  current  year,  determine  the 
amount,  if  any,  of  highway  tax  to  be  levied  and  collected  in 
such  village  for  the  current  year,  which  shall  not  exceed  in 
any  one  year  one  tenth  of  one  per  centum  of  the  assessed 
valuation  of  such  property. 

Does  the  exercise  of  the  powers  relating  to  villages  and 
conferred  upon  village  hoards  in  the  matter  of  the  improve- 
ment and  repair  of  highways  conflict  with  the  powers  relat- 
ing to  towns  and  town  boards  ?  We  think  it  does,  in  a  vital 
and  substantial  way.  If  a  town  board,  exercising  the  pow- 
ers conferred  upon  a  village  board  by  statute,  may  cause  one 
half  of  the  cost  of  paving  to  be  paid  out  of  the  town  treasury, 
they  can,  as  in  this  case,  by  improving  a  village  street,  ex- 
haust the  power  of  the  town  to  raise  money  for  highway  pur- 
poses, and  so  deprive  the  electors  of  the  town  of  Ae  power  to 
raise  money  for  the  repair  and  building  of  roads  and  bridges. 
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This  court,  having  under  consideration  the  questipn  of 
whether  or  not  a  town  had  power  to  raise  money  by  general 
taxation  to  build  sidewalks  and  light  public  streets  in  an  un- 
incorporated village  within  its  boundaries,  said : 

"That  the  legislature  did  not  purpose  creating  any  such 
power  as  that  contended  for,  is  quite  plainly  indicated  by  the 
fact  that  it  adopted  a  complete  system  in  relation  to  the  sub- 
ject, by  resorting  solely  to  local  taxation  for  the  particular 
local  purpose,  in  harmony  with  the  general  scheme  of  town 
government  Such  system  is  found  in  sees.  1243,  1346a^ 
13466,  and  819,  Stats.  1898.  In  so  industriously  providing 
for  such  local  matters,  it  is  the  opinion  of  the  court  that  it 
was  intended  to  make  the  plan  exclusive."  McOowan  v. 
Paul  141  Wis.  388,  391, 123  N.  W.  253. 

The  same  may  be  said  of  the  plan  of  the  laws  governing 
the  construction  and  repair  of  highways  in  villages.  In  or- 
der that  there  be  a  conflict  it  is  not  necessary  that  the  plans 
oppose  each  other  at  every  point.  It  is  sufficient  if  they  are 
fundamentally  inconsistent.  It  may  be  contended  that  there 
is  no  conflict  if  only  that  part  of  sec  905  which  authorizes 
the  village  board  to  assess  the  entire  cost  of  improvements  to 
abutting  property  owners  be  considered  as  adopted.  The 
difficulty  with  that  contention  is  that  the  statute  does  not  pro- 
vide for  two  things  but  for  one  thing.  If  the  powers  enumer- 
ated in  sees.  905  and  906  are  exercised  they  conflict  with  the 
powers  conferred  upon  towns,  and  the  powers  enumerated  in 
sees.  905  and  906  are  therefore  not  conferred  upon  towns  by 
the  adoption  of  a  resolution  under  sub.  (13),  sec  776,  Stats. 
It  makes  no  difference  that  in  a  particular  instance  the  town 
board  might  not  fully  exercise  the  powers  enumerated  in  said 
sections.  The  question  is  not  whether  a  town  board  can  ex- 
ercise a  part  of  the  powers  enumerated  in  such  a  way  that 
there  would  be  no  conflict  in  a  particular  instance.  The 
question  is.  Do  the  powers,  if  exercised,  conflict  ?  If  they  do, 
then  the  power  is  not  conferred  either  in  whole  or  in  part 
If  the  statute  conferred  upon  village  boards  the  authority  to 
cause  improvements  to  be  made  of  the  character  specified  and 
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required  the  whole  cost  thereof  to  be  assessed  against  abutting 
property  owners,  a  different  question  would  be  presented. 
The  town  board  could  not  under  such  a  law,  by  improving 
village  streets,  exhaust  the  power  of  the  town  to  raise  money 
for  highway  purposes,  and  the  exercise  of  one  power  would 
not  then  conflict  with  another.  As  the  law  stood  in  1914 
there  was  a  clear  conflict. 

Therefore,  upon  the  facts  found,  the  town  board  in  this 
case  was  without  authority  or  jurisdiction  in  the  premises, 
and  the  principle  of  estoppel  does  not  apply,  as  has  been  held 
by  successive  decisions  of  this  court.  McOowan  v.  Paul,  141 
Wis.  388,  123  N.  W.  253;  Menasha  W.  W.  Co.  v.  Winter, 
159  Wis.  437,  150  N.  W.  526.  The  conclusion  reached  ren- 
ders unnecessary  the  consideration  of  the  remaining  ques- 
tions which  were  argued. 

By  the  Court. — Judgment  affirmed. 


Slack,  Respondent,  vs.  Joyce,  Appellant. 

May  24— June  IS,  1916. 

Negligence:  Injuries:  CoUision  tettoeen  automohile  and  bicycle:  Con- 
tributory negligence:  Evidence:  Hahitiial  carefulness  of  chauf- 
feur: Damages:  Resulting  illness:.  Excessive  damages, 

1.  In  an  action  for  injuries  sustained  in  a  coUision  between  plaint- 

iff's bicycle  and  defendant's  automobile,  findings  by  the  jury  that 
defendant  was  negligent  and  plaintiff  free  from  contributory 
negligence  are  held  to  be  sustained  by  the  evidence. 

2.  £>7idence  offered  by  defendant  to  show  that  her  chauffeur  was  an 

unusually  careful,  painstaking  driver  with  regard  to  persons  or 
vehicles  on  the  street  was  properly  excluded  as  incompetent. 

3.  It  appearing  that  four  or  five  weeks  after  the  accident  plaintiff 

contracted  typhoid  fever,  and  that  food,  water,  and  air  are  the 
only  media  by  which  typhoid  can  be  communicated,  testimony 
of  the  attending  physician  that  in  his  opinion  there  was  a  con- 
nection between  plaintiff's  sickness  and  the  accident  and  that  he 
considered  this  all  the  time,  but  not  explaining  what  he  meant 
by  "connection"  between  them,  was  insufficient  to  warrant  the 
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Jury  in  finding  that  the  disease  was  caused  by  or  had  any  con- 
nection with  the  injury.  To  form  a  basis  for  damages  in  such 
a  case,  the  connection  must  rest  upon  proof  and  cannot  be  left 
to  surmise  or  conjecture. 
4.  It  appearing  that  plaintiff's  injuries,  aside  from  the  disease  not 
shown  to  have  been  caused  by  the  accident,  consisted  of  slight 
cuts  and  bruises  which  healed  very  quickly  and  a  pain  in  the 
side  which  had  disappeared  in  three  months,  an  award  of  |725 
is  held  excessive  and  he  is  given  an  option  to  take  judgment  for 
$400  or  a  new  trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  G.  N.  Eisjord,  Circuit  Judge.     Reversed. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  while  riding  a  bicycle,  the  in- 
juries resulting  from  a  collision  between  plaintiff's  bicycle 
and  defendant's  automobile,  alleged  to  have  been  due  to  de- 
fendant's negligence.  The  jury  returned  the  following  ver- 
dict : 

"(1)  At  what  point  did  the  collision  between  the  plaint- 
iff's bicycle  and  the  defendant's  automobile  occur  ?  A.  About 
twelve  feet  south  of  the  telephone  pole. 

"(2)  Was  the  driver  of  defendant's  automobile  in  the  ex- 
ercise of  ordinary  care  in  driving  and  managing  it  at  the  time 
of  the  collision  between  the  automobile  and  plaintiff's  bicvcle  ? 
A.  No. 

"(3)  If  your  answer  to  the  foregoing  question  is  'No,' 
then  was  such  want  of  ordinary  care  the  proximate  cause  of 
plaintiff's  injury?     A.  Yes. 

"(4)  Was  plaintiff  guilty  of  any  want  of  ordinary  care 
which  contributed  proximately  to  his  injury  ?     A.  No. 

"(5)  At  what  sum  do  you  assess  plaintiff's  damages? 
A.  $725." 

Judgment  was  rendered  on  the  verdict  in  favor  of  plaint- 
iff, from  which  this  appeal  was  taken. 

WUliam  F.  Shea,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  John  Oarvin,  at- 
torney, and  Lamoreux  &  Cate^  of  counsel,  and  oral  argument 
by  C.  A.  LamoreiLX. 
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Kerwin,  J.  The  appellant  insists  that  the  judgment 
should  be  reversed  for  the  following  reasons:  (1)  because 
the  undisputed  evidence  acquits  defendant  of  negligence; 

(2)  because  plaintiff  was  guilty  of  contributory  negligence; 

(3)  because  the  court  erred  in  excluding  evidence  offered 
by  defendant;  (4)  because  the  court  misdirected  the  jury; 
(5)  because  the  damages  are  excessive. 

1.  On  the  question  of  whether  the  evidence  was  sufficient 
to  show  negligence  on  the  part  of  the  defendant  and  contribu- 
tory negligence  on  the  part  of  the  plaintiff  we  are  of  opinion 
that  the  verdict  must  stand.  The  accident  occurred  on  the 
18th  day  of  September,  1914,  in  the  city  of  Ashland,  and  the 
main  dispute  appears  to  be  whether  the  automobile  ran  into 
the  bicycle  or  the  bicycle  ran  into  the  automobile.  An  exam- 
ination of  the  record  shows  that  there  was  a  sharp  conflict  be- 
tween the  evidence  on  the  part  of  the  plaintiff  and  that  on  the 
part  of  the  defendant  The  jury  found  that  the  defendant 
was  n^ligent  and  that  the  plaintiff  was  free  from  contribu- 
tory negligence.  The  court  below  sustained  these  findings, 
and  under  the  well  established  rule  of  this  court  we  do  not 
feel  warranted  in  disturbing  them. 

2.  Counsel  for  defendant  assign  error  in  the  exclusion  of 
evidenca  Defendant  offered  to  show  that  her  chauffeur  was 
an  unusually  careful,  painstaking  driver  with  regard  to  per- 
sons or  vehicles  in  the  street.  This  evidence  was  ruled  out 
as  incompetent  and  the  ruling  is  complained  of.  We  think 
there  was  no  error  in  the  ruling.  Koenig  v.  Sproesser,  161 
Wis.  8,  162  N.  W.  473;  Jones,  Ev.  §§  148  (147),  163  (161). 

3.  It  is  further  insisted  that  the  judgment  should  be  re- 
versed on  account  of  error  in  misdirecting  the  jury.  It  is 
claimed  that  the  charge  to  the  jury  on  the  question  of  damages 
was  erroneous  in  two  respects :  one  with  regard  to  the  disease 
plaintiff  contracted  after  being  injured,  and  the  second  as  re- 
gards his  earnings.  It  appears  from  the  evidence  that  some 
four  or  five  weeks  after  the  accident  the  plaintiff  contracted  ty- 
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phoid  fever,  and  it  further  appears  that  food,  water,  and  air  are 
the  only  media  by  which  typhoid  can  be  communicated. 
The  only  evidence  upon  this  subject  is  the  testimony  of  Dr. 
Hosmer  as  follows:  "Typhoid  is  usually  caused  by  drinking 
polluted  water.  It  might  be  caused  by  food — any  food  with 
a  typhoid  germ.  In  my  opinion  there  was  a  connection  be- 
tween plaintiffs  sickness  and  the  accident  I  don't  know 
when  I  discovered  it.  I  considered  it  all  the  time."  Upon 
this  evidence  the  court  charged  the  jury  that: 

"There  was  some  evidence  received  in  the  case  of  tempera- 
ture and  pain  suffered  by  the  plaintiff  coming  on  some  weeks 
after  he  left  the  hospital,  and  whether  that  illness  was  caused 
by  the  accident  or  not  is  a  question  for  you  to  determine  in 
assessing  damages.  You  cannot  assess  damages  for  that  ill- 
ness unless  you  are  reasonably  certain  from  the  evidence  that 
such  illness  resulted  directly  from  the  injury  he  received." 

This  instruction  referred  to  the  typhoid  fever  contracted 
by  plaintiff  after  leaving  the  hospital.  The  question  under 
this  instruction  is  whether  there  was  suflScient  evidence  to 
warrant  the  jury  in  finding  that  the  disease  contracted  sev- 
eral weeks  after  the  injury  was  caused  by  such  injury.  We 
think  the  evidence  insufficient  to  warrant  the  jury  in  finding 
that  the  disease  was  caused  by  or  had  any  connection  with  the 
injury.  It  appears  from  the  evidence  that  typhoid  fever  is 
neither  the  natural  nor  probable  result  of  physical  injury 
such  as  plaintiff  sustained,  and  the  only  evidence  in  the  case 
is  that  referred  to  of  Dr.  Hosmer  to  the  effect  that  there  was 
a  connection  between  plaintiffs  sickness  and  the  accident; 
that  he  considered  this  all  of  the  time ;  but  he  does  not  say 
that  the  injury  caused  the  disease,  and  he  does  not  explain 
what  he  means  by  connection  between  the  illness  and  the  in- 
jury. The  connection  between  the  disease  and  the  injuries, 
in  order  to  form  a  basis  for  damages,  cannot  be  left  to  sur- 
mise or  conjecture  but  must  rest  upon  proof.  Kinziger  v,  0. 
&  N.  W.  R.  Co.  156  Wis.  497,  146  N.  W.  518;  Gray  v.  0.  & 
N.  W.  R.  Co.  153  Wis.  637,  142  N.  W.  505;  WUber  v.  FoJr 
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lanslee,  97  Wis.  577,  72  N.  W.  741,  73  N.  W.  559;  Hirie  v. 
Eastern  Wis.  B.  &  L.  Co.  127  Wis.  230,  106  N.  W.  1068; 
Schmidt  v.  Pfeil,  24  Wis.  452.  Aside  from  the  disease  con- 
tracted some  weeks  after  the  accident  the  injuries  were  slight 
and  consisted  of  some  cuts  and  bruises  which  healed  in  a  very 
short  time,  and  under  the  evidence  the  pain  in  the  side 
seemed  to  have  disappeared  in  December,  1914. 

In  view  of  the  fact  that  the  evidence  was  not  sufficient  to 
warrant  the  jury  in  finding  that  the  disease  contracted  by 
plaintiff  was  caused  by  the  injury  the  damages  are  excessive. 
That  portion  of  the  charge  referred  to  was  erroneous.  We 
have  therefore  concluded  to  give  plaintiff  the  option  to  take 
judgment  for  $400  damages,  and  in  case  of  his  failure  to  so 
elect  a  new  trial  is  ordered. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and, a  new  trial  granted,  unless  the  plaintiff,  within 
twenty  days  from  notice  of  filing  of  the  remittitur,  shall  file 
his  consent  in  writing  with  the  clerk  of  the  court  to  modify  the 
judgment  by  inserting  his  damages  at  $400  in  lieu  of  $725,  in 
which  event  the  judgment  is  so  modified  as  of  ithe  date  of  entry. 
The  appellant  is  entitled  to  costs  in  this  court 


Dbott,  Appellant,  vs.  Stevens,  Respondent 

May  2i-^une  IS,  1916. 

Vendor  and  purchaser:  Quitclaim  deed:  Failure  of  title:  Remedies. 

1.  The  grantee  in  a  qnitclaim  deed,  in  the  absence  of  fraud,  has  no 

remedy  either  in  law  or  equity  against  his  grantor  for  failure  of 
tiUe. 

2.  So  held,  where  the  grantee,  knowing  that  the  grantor's  title  was 

based  upon  a  tax  deed  and  that  he  refused  to  give  a  warranty 
deed,  and  after  obtaining  the  advice  of  an  attorney,  accepted  a 
quitclaim  deed  in  satisfaction  of  a  debt  of  the  grantor  to  him, 
both  parties  acting  in  good  faith  and  in  the  belief  that  the 
grantor  had  good  title. 
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Appeal  from  an  order  of  the  circuit  court  for  Price  county : 
G.  N.  EisJOKD,  Circuit  Judge.     Affirmed. 

Action  to  set  aside  a  quitclaim  deed  executed  in  settlement 
of  a  debt  of  $1,409,  and  to  recover  judgment  for  the  amount 
of  said  debt  and  interest.  The  following  facts  appeared 
from  the  complaint :  In  1901  the  A.  H.  Stange  Company  was 
the  owner  of  a  certain  forty-acre  tract  of  land  in  Price  county. 
It  paid  the  taxes  thereon  for  that  year,  but  by  mistake  the 
tax  was  returned  delinquent  and  in  due  course  of  time  the 
land  was  sold  for  taxes  and  a  tax  deed  was  issued  to  the  G.  F. 
Sanborn  Company  and  duly  recorded.  In  1908  the  G.  F. 
Sanborn  Company  executed  and  delivered  a  quitclaim  deed 
of  said  forty  to  the  defendant  herein,  who  was  indebted  to  the 
plaintiff  upon  an  account  stated  in  the  sum  of  $1,409.  De- 
fendant tendered  a  quitclaim  deed  of  the  land  to  plaintiff  in 
satisfaction  of  his  debt  to  him.  Plaintiff  said  he  would  ac- 
cept a  conveyance  of  the  land  if  defendant  was  the  true  owner 
thereof.  The  defendaiit  stated  that  he  believed  himself  to  be 
the  sole  and  true  owner  and  offered  to  submit  an  abstract  of 
the  land.  Plaintiff  suggested  defendant  take  such  abstract 
to  E.  J.  Hagerty,  Esq.,  an  attorney  in  Park  Falls,  for  exami- 
nation, which  was  done.  After  examination  the  attorney  ad- 
vised the  plaintiff  and  defendant  that  the  latter  appeared  to 
have  a  good  fee  simple  title  to  the  land,  unless  there  were 
minor  heirs  entitled  to  redeenL  Plaintiff  then  said  he  would 
accept  the  land  if  defendant  would  give  him  a  warranty  deed. 
This  the  defendant  refused  to  do,  saying  he  would  give  only 
a  quitclaim  deed.  Plaintiff  then  agreed  to  accept  a  quitclaim 
deed  and  instructed  defendant  to  make  the  deed  to  plaintiff's 
wife,  which  was  done,  whereupon  plaintiff  executed  and  de- 
livered a  receipt  in  full  for  his  indebtedness  to  him.  Both 
parties  believed  defendant  had  good  title  to  the  land  and 
both  acted  in  good  faith  upon  such  belief.  Plaintiff  asked 
for  a  decree  setting  aside  the  settlement  and  for  judgment  for 
$1,400  and  interest  from  October  6,  1908,  when  the  settle- 
ment was  made.     The  defendant  demurred  to  the  complaint, 
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and  from  an  order  sustaining  the  demurrer  the  plaintiff  ap- 
pealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Holland  &  LovetL 

K.  K.  Kennan,  for  the  respondent 

ViNJE,  J.  It  is  the  settled  doctrine  of  most  courts  in  this 
<jountry  that  a  grantee  in  a  quitclaim  deed,  in  the  absence  of 
fraud,  has  no  remedy  either  in  law  or  in  equity  against  the 
^antor  for  failure  of  title.  Whittemore  v.  Farrington,  76  N. 
Y.  452;  Reed  v.  BaHlett,  19  Pick.  (36  Mass.)  273;  Botsford 
V.  Wilson,  75  111.  132 ;  Prichard  v.  Pasquotanh  &  N.  R,  S.  Co. 
(K  C.)  86  S.  E.  171,  L.  R  A.  1916A,  961;  Sherwood  v. 
Moelle,  36  Fed.  478, 1  L.  R.  A.  797 ;  Johnson  v.  Williams,  37 
Kan.  179, 14  Pac.  537 ;  and  see  particularly  39  Cyc.  2010,  note 
77,  where  a  large  number  of  authorities  on  the  question  are 
<5ollected.  Such  doctrine  is  based  upon  the  ground  that  the 
grantee  in  a  quitclaim  deed  knows  that  he  takes  only  such 
title  as  his  grantor  haa  to  convey ;  that  he  assumes  the  risk  of 
its  being  a  good  title;  and  that  the  consideration  is  based 
upon  the  value  of  the  kind  of  conveyance  made.  In  the  pres- 
ent case  no  fraud  was  practiced  upon  the  grantee.  He  knew 
his  grantor's  title  was  based  upon  a  tax  title  and  that  defend- 
ant refused  to  warrant  the  title.  He  had  the  advice  of  coun- 
sel that  the  title  was  good.  The  means  of  information  as  to 
the  invalidity  of  the  title  were  equally  open  and  available  to 
both  parties.  Under  such  circumstances  plaintiff  assumed 
the  hazard  as  to  title.  His  grantor  conveyed  all  he  agreed 
to  convey  and  plaintiff  received  the  consideration  bargained 
for,  namely,  a  quitclaim  deed.  There  being  no  fraud  and  no 
mistake  as  to  the  kind  of  conveyance  that  was  to  be  given  and 
the  contract  being  fully  executed,  plaintiff  is  without  a  rem- 
edy either  in  law  or  equity,  and  the  demurrer  was  properly 
sustained. 

By  the  Court. — Order  affirmed. 
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GuBNBTT,  Respondent,  vs.  J.  H.  Emok  Cowstbuction  Com- 
pany, Appellant 

May  BS-^une  IS,  1016. 
Account  stated:  Delay  in  objecting:  Presumption. 

Tentative  statements,  with  prices,  of  supplies  furnished  by  a  prin- 
cipal contractor  to  a  subcontractor  were  rendered  monthly  for 
about  six  months  and  were  0.  K.'d  and  retained  by  the  subcon- 
tractor; but  upon  completion  of  the  work,  when  a  final  statement 
of  account  was  made,  he  objected,  without  material  delay,  to 
the  prices  charged.  It  appeared  that  the  statement  for  each 
month  did  not  reach  the  subcontractor  until  about  the  end  of  the 
following  month,  that  investigation  would  be  required  to  ascer- 
tain the  correctness  of  some  items  therein,  and  that  many  of  the 
items  objected  to  appeared  only  in  the  last  statements  ren- 
dered. Held,  that  under  the  circumstances  the  delay  in  object- 
ing to  items  in  the  monthly  statements  merely  raised  a  presump- 
tion of  their  correctness,  but  did  not  give  such  statements  the 
force  of  an  account  stated. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county :  A.  H.  Reid,  Circuit  Judge.     Affirmed. 

Action  on  contract.  This  action  was  brought  by  the 
plaintiff  to  recover  a  balance  due  for  work  and  labor  per- 
formed in  grading  and  grubbing  certain  parts  of  a  railroad 
right  of  way  for  the  defendant,  who  was  a  principal  eon- 
tractor,  and  for  board  for  defendant's  employees  and  teams 
and  for  labor  and  merchandise  furnished  at  the  defendant's 
request.  The  trial  resulted  in  a  verdict  of  the  jury  in  favor 
of  the  plaintiff  and  judgment  in  his  favor.  Defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Curtis,  Van  Daren 
&  Cole,  and  oral  argument  by  Llewellyn  Cole  and  Oeorge 
Curtis,  Jr. 

Eor  the  respondent  there  was  a  brief  by  /.  (&  M.  Van 
HecJce,  and  oral  argument  by  John  Van  Heche. 


Digitized  by 


Google 


13]  JANUAKY  TERM,  1916.  575 

Gurnett  v.  J.  H.  Flick  Construction  Co.  163  Wis.  574. 

EosENBBBEY,  J.  The  assignments  of  error  in  this  case  in- 
volve only  questions  of  fact,  with  one  exception.  We  have 
carefully  examined  the  evidence,  v^hich  we  think  fully  sup- 
ports the  verdict  of  the  jury.  The  plaintiff  was  engaged  in 
<3arrying  on  work  for  the  defendant  under  a  contract  Part 
of  the  understanding  between  the  plaintiff  and  the  defendant 
was  that  the  defendant  should  purchase  for  the  plaintiff  cer- 
tain camp  supplies.  Defendant  purchased  the  supplies,  and 
as  they  were  delivered  at  plaintiff's  camp  from  time  to  time 
they  were  accompanied  by  statements  of  account  which  were 
O.  K.'d  by  plaintiff.  The  statements  as  rendered  monthly 
disclosed  the  prices  charged  for  the  supplies.  The  first  state-* 
ment  was  rendered  for  February,  and  subsequently  state- 
ments were  rendered  monthly  down  to  and  including  the 
month  of  August  Plaintiff  retained  these  statements  and 
upon  the  completion  of  the  work  a  final  and  complete  state- 
ment of  account  was  made.  A  part  of  the  issues  settled  by 
the  verdict  of  the  jury  was  the  price  to  be  charged  for  the 
supplies  so  furnished.  When  the  final  statement  of  account 
was  made  plaintiff  objected  to  the  price  charged  him  for  the 
goods.  The  jury  found  that  the  defendant  was  entitled  to 
charge  a  less  amount  than  the  prices  shown  by  the  O.  K.M 
statements.  The  defendant  claims  that  the  O.  K.  of  the 
plaintiff  and  his  failure  to  make  objection  until  the  final 
statement  was  rendered  amounted  to  a  binding  agreement 
upon  his  part,  and  that  the  statements  of  account  rendered 
each  month  thereby  became  an  account  stated  and  that  the 
plaintiff  was  precluded  from  denying  liability  thereunder. 
The  defendant  cited  1  Cyc.  384;  1  Corp.  Jur.  691,  694;  Voss 
V.  Northwestern  Nat.  L.  Ins.  Co.  137  Wis.  492,  503,  118 
K  W.  212;  Bostwick  v.  Mut.  L.  Ins.  Co.  116  Wis.  392,  89 
N.  W.  538,  92  N.  W.  246 ;  and  Ripley  v.  Sage  L.  &  I.  Co. 
138  Wis.  804,  119  N.  W.  108. 

We  have  given  this  matter  careful  consideration,  and  in 
disposing  of  it  cannot  do  better  than  to  approve  and  adopt 
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the  language  of  the  trial  court  found  in  his  opinion  deciding 
the  motion  for  a  new  trial : 

"I  think  the  evidence  does  not  warrant  the  conclusion  that 
these  accounts  have  become  stated  within  the  technical  mean- 
ing of  the  term  'account  stated.'  It  appears  only  that  from 
month  to  month  while  work  was  going  on  tentative  monthly 
statements  were  rendered  to  the  plaintiff. 

"The  contract  is  dated  January  30,  1914,  and  by  its  terms 
the  work  was  to  be  finished  by  June  15th.  The  statement 
as  to  each  month  did  not  reach  the  plaintiff  until  substantially 
the  end  of  the  following  month,  so  that  the  first  statement  ren- 
dered by  defendant  reached  the  plaintiff  in  the  latter  part  of 
March,  The  work  was  all  finished  not  later  than  August  2d. 
Many  of  the  items  involved  in  dispute  in  this  action  appear 
only  in  the  last  statements  rendered  to  the  plaintiff.  Some 
of  the  items  charged  to  the  plaintiff  would  require  some  in- 
vestigation to  ascertain  their  correctness.  The  plaintiff  ap- 
pears not  to  have  known,  although  he  had  some  suspicion, 
that  defendant  was  obtaining  discounts  on  merchandise  which 
were  not  credited  to  plaintiff.  There  appears  to  have  been 
no  material  delay  after  rendition  of  the  final  account  before 
plaintiff  entered  objections.  Such  delay  as  there  was  could 
not  be  given  any  further  force  or  effect  than  to  raise  some  pre- 
sumption that  the  accounts  as  rendered  were  correct  or  unob- 
jectionable. There  was  no  such  delay  and  acquiescence  as 
would  raise  a  conclusive  presumption  of  correctness.  The 
rule  applicable  to  the  facts  in  this  case  is  that  mere  delay  for 
a  limited  period  without  returning  or  objecting  to  accounts 
rendered  merely  raises  a  presumption  or  inference  of  acqui- 
escence. Such  presumption  or  inference  is  more  or  less 
strong  according  to  circumstances.  The  neglect  to  return  or 
object  may  be  for  such  a  length  of  time  as  to  render  such  pre- 
sumption conclusive  of  acquiescence  so  as  to  make  an  account 
stated.  But  the  facts  in  this  case  could  at  most  constitute 
only  prima  facie  evidence  of  correctness.  Rose  v.  Bradley, 
91  Wis.  619,  65  N.  W.  509;  Jones  v.  De  MutK  137  Wis. 
120,  118  N.  W.  542." 

The  judgment  is  therefore  correct. 
By  the  Court. — Judgment  affirmed. 
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State  ex  rel.  Ervin,  Respondent,  vs.  County  Board  of 
Supervisors  of  Vilas  County  and  another.  Appel- 
lants. 

May  2o—June  IS,  1916. 

Statutea:  Construction:  Legalizing  acts  of  county  board:  Division  of 
town:  Apportionment  of  indebtedness:  Constitutional  law:  Bpe- 
cial  legislation:  Local  law:  Title:  Buffidency. 

1.  Ch.  17,  Laws  1915,  legalizing  "all  acts  and  proceedings"  of  the 

county  board  of  Vilas  county  ''relating  to  the  detaching  of  cer- 
tain territorjr"  from  one  town  and  attaching  parts  thereof  to 
other  towns,  "and  in  creating"  two  new  towns  from  other  parts 
thereof,  validated  all  the  proceedings  of  the  board  relating  to 
such  readjustment  and  rearrangement  of  the  town  government 
in  the  county,  including  the  apportionment  of  the  net  indebted- 
ness of  the  town  from  which  the  territory  was  detached. 

2.  Although,  under  sec.  672,  Stats.,  the  county  board  had  no  authority 

to  apportion  such  indebtedness,  the  legislature,  since  it  might 
have  given  such  authority,  could  validate  the  unauthorized  ap- 
portionment. 

3.  Such  validating  act  is   not  a  special   law  for   "incorporating 

any  .  .  .  town,"  within  the  meaning  of  sub.  9,  sec.  31,  art.  IV, 
Ck)nst.;  nor  is  it  a  special  law  "for  assessment  or  collection  of 
taxes,"  within  the  meaning  of  sub.  6  of  that  section. 

4.  Under  sec  18,  art  IV,  Ck>nst,  where  a  local  law  has  one  funda- 

mental object  and  the  various  provisions  of  the  law  are  mere 
details  which  relate  or  are  germane  to  that  object,  it  is  sufficient 
to  state  that  general  object  in  the  title. 

5.  Ch.  17,  Laws  1915,  embraced  but  one  general  subject,  and  its 

title — "An  act  to  legalize  the  acts  of  the  county  board  ...  in 
detaching  certain  territory  from  the  town  of  .  .  .  and  attaching 
the  same  to  the  towns  of  .  .  .  and  in  creating  the  towns  of  .  .  . 
in  said  county" — was  sufficient  without  any  specific  reference 
therein  to  the  apportionment  of  the  indebtedness  of  the  town 
from  which  the  territory  was  detached. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vilas 
county :  Chester  A.  Fowler,  Judge.     Reversed. 

Certiorari  to  set  aside  an  ordinance  passed  by  the  County 
Board  of  Supervisors  of  Vilas  County  May  13, 1914,  creating 
Vol.163  — 37 
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the  town  of  Lincoln  in  Vilas  county  and  determining  the  pro- 
portion of  the  indebtedness  of  the  town  of  Eagle  River  charge- 
able thereto.  The  petition  challenges  the  validity  of  the  or- 
dinance because  (1)  the  board  did  not  consider  the  credits  to 
which  the  new  town  was  entitled  by  reason  of  buildings  and 
other  property  retained  by  the  town  of  Eagle  River;  (2)  the 
county  board  had  no  power  to  determine  the  amount  of  in- 
debtedness chargeable  to  the  new  town;  (3)  the  board  failed 
to  fix  a  time  for  the  town  boards  to  meet  to  determine  the 
question  of  the  apportionment  of  indebtedness  and  credits  be- 
tween the  new  town  and  the  town  of  Eagle  River  out  of  which 
it  was  carved. 

It  appears  by  the  return  that  on  May  13,  1914,  seven  or- 
dinances were  passed  by  the  defendant  board,  numbered 
from  1  to  7  inclusive;  that  each  of  the  ordinances  numbered 
from  1  to  5  purported  (1)  to  detach  territory  from  the  town 
of  Eagle  River  and  attach  it  to  another  existing  town,  and 
(2)  to  determine  the  total  indebtedness  of  Eagle  River  in 
excess  of  its  credits  and  what  proportion  thereof  should  be 
paid  by  the  town  to  which  the  territory  was  added ;  that  ordi- 
nances nimibered  6  and  7  each  purported  to  (1)  detach  terri- 
tory from  Eagle  River  and  establish  a  new  town  (one  called 
Lincoln  and  the  other  Washington),  (2)  fix  a  time  and  place 
for  the  first  town  meeting,  and  (3)  determine  the  amount  of 
the  indebtedness  of  Eagle  River  in  excess  of  its  credits  and 
the  portion  thereof  to  be  paid  by  the  new  town.  It  furjther 
appeared  that  the  ordinances  were  duly  recorded  and  pub- 
lished and  copies  filed  in  the  various  oflSces  required  by  the 
statute  and  that  a  validating  act  was  passed  by  the  Wisconsin 
legislature  known  as  ch.  17,  Laws  1915.  This  act  is  entitled 
'*An  act  to  l^alize  the  acts  of  the  county  board  of  Vilas 
county  in  detaching  certain  territory  from  the  town  of  Eagle 
River  and  attaching  the  same  to  the  towns  of  Conover,  State 
Line,  Presque  Isle,  Plum  Lake  and  Parmington  and  in  cre- 
ating the  towns  of  Lincoln  and  Washington  in  said  county 
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and  in  detaching  certain  territory  from  the  town  of  Farming- 
ton  and  attaching  the  same  to  the  town  of  Conover  in  said 
coimty." 

The  first  section  of  said  act  reads  as  follows: 

"Section  1.  All  acts  and  proceedings  of  the  county  board 
of  supervisors  of  Vilas  county  had  on  the  thirteenth  day  of 
May,  A.  D.  1914,  relating  to  the  detaching  of  certain  terri- 
tory from  the  town  of  Eagle  River  in  said  county  and  attach- 
ing parts  thereof  to  the  towns  of  Conover,  State  Line,  Presque 
Isle,  Plum  Lake  and  Farmington  and  in  creating  the  towns 
of  Washington  and  Lincoln  in  said  Vilas  county ;  and  all  acts 
and  proceedings  of  the  county  board  of  supervisors  of  Vilas 
coimty  had  on  the  third  day  of  December,  A.  D.  1914,  relat- 
ing to  the  detaching  of  certain  territory  from  the  town  of 
Farmington  and  attaching  the  same  to  the  town  of  Conover 
in  said  county  are  hereby  legalized." 

The  relator  is  a  resident  and  taxpayer  in  the  territory  con- 
stituting the  town  of  Lincoln  and  sued  out  this  writ  May  7, 
1915. 

The  circuit  court  adjudged  that  those  parts  of  the  ordi- 
nance creating  the  town  of  Lincoln  (being  ordinance  num- 
ber 7)  which  purport  to  determine  the  amount  of  the  indebt- 
edness of  the  town  of  Eagle  River  in  excess  of  its  credits  and 
to  determine  the  amount  of  such  excess  chargeable  to  the 
town  of  Lincoln  were  illegal  and  void,  and  from  this  judg- 
ment the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  C.  H.  Weigand 
and  Curtis,  Van  Doren  &  Cole,  and  oral  argument  by  George 
Curtis,  Jr.,  and  Llewellyn  Cole. 

For  the  respondent  there  was  a  brief  by  Niles  A.  Colman 
and  Eberlein  &  Larson,  and  oral  argument  by  Albert  S.  Lar- 
son. 

WiNSLOw,  C.  J.  By  sub.  (1),  sec.  670,  Stats.  1913,  the 
county  board  of  any  county  is  authorized  to  set  off,  organize, 
vacate,  and  change  the  boundaries  of  the  towns  in  the  county. 
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It  has  been  held  by  this  court  that  this  subdivision  does  not 
authorize  the  division  of  a  town  and  the  creation  of  a  new 
town,  but  merely  the  change  of  boundaries  of  existing  towns. 
State  ex  rel.  Bosander  v.  lAppels,  133  Wis.  211,  113  N.  W. 
437. 

By  sec.  671  the  county  board  is  given  power  to  divide  a 
town  provided  that  such  division  shall  have  been  approved 
by  vote  of  the  electors  at  the  next  preceding  annual  town 
meeting  pursuant  to  notice  founded  upon  a  petition  of  elect- 
ors previously  filed. 

By  sec.  672  it  is  provided  that  when  a  new  town  is  formed 
from  parts  of  an  existing  town  or  towns,  or  when  territory  is 
detached  from  one  town  and  attached  to  another,  the  boards 
of  the  towns  interested  in  the  settlement  shall  meet  in  joint 
session  and  determine  what  portion  of  the  indebtedness  of 
the  town  from  which  the  territory  is  taken  shall  be  charge- 
able to  and  be  paid  by  the  new  town  or  the  town  to  which  the 
territory  is  attached  and  what  part  of  the  credits  shall  be  re- 
ceived by  such  last  named  tovm. 

It  is  apparent  from  examination  of  these  sections  that  ordi- 
nances numbered  from  1  to  5  were  valid  so  far  as  the  detach- 
ing of  territory  from  one  town  and  attaching  it  to  another 
was  concerned,  and  that  ordinances  6  and  7  were  invalid  so 
far  as  the  creation  of  the  two  new  towns  was  concerned,  and 
that  those  parts  of  all  the  ordinances  purporting  to  apportion 
the  excess  of  indebtedness  over  credits  were  invalid. 

This  was  the  situation  when  the  validating  act  set  forth  in 
the  statement  of  facts  was  passed,  and  the  serious  question  is 
whether  this  act  validated  those  parts  of  the  ordinances  re- 
lating to  the  apportionment  of  the  excess  of  indebtedness  as 
well  as  those  parts  relating  to  the  detachment  and  division  of 
territory. 

We  are  clearly  of  opinion  that  this  question  should  be  an- 
swered in  the  affirmative. 

As  abeady  stated  there  was  no  necessity  for  validating 


Digitized  by 


Google 


13]  JANUARY  TERM,  1916.  581 

state  ex  rel.  Ervin  v.  County  Board,  163  Wis.  577. 

those  portions  of  the  first  five  ordinances  which  detached  ter- 
ritory from  one  existing  town  and  attached  it  to  another,  so, 
if  the  legislative  intent  was  not  to  affect  in  any  way  the  ap- 
portionments of  the  excess  of  indebtedness  over  credits,  the 
l^islature  must  be  convicted  of  passing  an  entirely  useless 
act  so  far  as  the  first  five  ordinances  were  concerned.  They 
needed  no  validation  and  every  one  must  have  known  it 

Over  and  above  this  consideration,  however,  we  can  enter- 
tain no  doubt  from  the  comprehensive  wording  of  the  act  and 
its  title  that  the  legislative  intent  was  to  cover  the  whole  sub- 
ject and  validate  all  the  proceedings  of  the  board  relating  to 
this  readjustment  and  rearrangement  of  the  town  govern- 
ment of  Vilas  county. 

It  is  very  evident  that  the  whole  scheme  was  viewed  as  one 
on  the  part  of  the  county  board  and,  quite  as  evident,  we 
think,  that  it  was  viewed  in  the  same  way  by  the  legislature. 

"All  acts  and  proceedings"  .  .  .  "relating  to"  the  detach- 
ing of  territory,  "and  in  creating  the  towns  of  Washington 
and  Lincoln,"  are  legalized.  In  our  judgment  the  words 
"relating  to"  qualify  the  creation  of  the  new  towns  as  well  as 
the  detaching  of  territory  from  old  towns.  The  grammati- 
cal construction  is  not  accurate  or  happy  on  account  of  the  in- 
sertion of  the  word  "in"  before  "creating,"  but  no  such  cir- 
cumstance as  this  should  interfere  with  evident  intent  "All 
the  acts  and  proceedings  relating  to"  the  creation  of  the  towns 
of  Washington  and  Lincoln  must  certainly  include  the  pro- 
ceedings fixing  and  apportioning  the  excess  of  indebtedness 
between  those  towns  and  the  existing  towns  from  which  they 
were  taken. 

It  is  familiar  law  that  the  legislature  may  validate  an  act 
which  it  might  have  authorized  in  the  first  instance.  Kim- 
hall  V.  Rosendale,  42  Wis.  407.  It  is  undoubted  that  the  leg- 
islature could  have  given  the  countj^  board  authority  to  ap- 
portion the  indebtedness  and  credits  (such  authority  in  fact 
existed  for  years  and  imtil  the  passage  of  ch.  62  of  the  Laws 
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of  1909),  hence  it  could  validate  the  present  unauthorized 
act  of  the  board. 

But  it  is  said  that  this  is  a  special  act  incorporating  a  town 
and  hence  void  under  sub.  9  of  sec.  31  of  art.  IV  of  the  state 
constitution,  which  prohibits  special  legislation  incorporat- 
ing "any  city,  town  or  village."  It  is  sufficient  to  say  in  an- 
swer to  this  objection  that  it  has  been  held  by  this  court  that 
the  carving  of  a  county  into  new  towns  by  act  of  the  legis- 
lature was  not  "incorporating"  such  towns  within  the  mean- 
ing of  the  constitution.  Cathcart  v.  Comstock,  56  Wis.  590, 
605,  14  N.  W.  833.  This  rule  has  not  since  been  departed 
from.  State  ex  rel.  Graef  v.  Forest  Co.  74  Wis.  610,  43  N. 
W.  551.  If  the  legislature  could  create  a  new  town  by  direct 
act,  it  could  do  so  by  a  validating  act. 

Again,  it  is  said  that  the  law  is  a  special  law  for  the  assess- 
ment or  collection  of  taxes  and  hence  prohibited  by  sub.  6  of 
sec.  31  of  art.  IV  of  the  constitution.  We  have  been  unable 
to  see  how  the  law.  can  be  considered  as  a  law  for  the  collec- 
tion or  assessment  of  taxes.  It  simply  determines  what  part 
of  the  net  indebtedness  of  the  town  of  Eagle  River  the  new 
town  shall  pay. 

The  law  is  unquestionably  a  "local"  law  within  the  mean- 
ing of  the  constitution  and  hence  can  embrace  but  one  sub- 
ject which  must  be  expressed  in  the  title.  Sec.  18,  art.  IV, 
Const.  This  provision,  however,  is  to  receive  a  liberal  con- 
struction so  that  the  legislative  purpose  may  be  accomplished 
if  possible.  Where  there  is  one  fundamental  general  object 
and  the  various  provisions  of  the  law  are  mere  details  which 
relate  or  are  germane  to  that  object,  it  is  enough  to  state  that 
general  object  in  the  title.  The  details  are  necessarily  and 
logically  included  therein.  In  re  Southern  Wis,  P.  Co.  .140 
Wis.  245,  122  N.  W.  801.  We  regard  the  clauses  which  ap- 
portion the  net  indebtedness  of  the  old  town  as  details  which, 
though  not  necessarily  included  in  the  creation  of  the  new 
town,  are  germane  thereto  and  so  closely  and  naturally  con- 
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nected  therewith  that  they  are  sufficiently  expressed  in  the 
title  of  the  act  before  us. 

By  the  Court, — Judgment  reversed  with  costs,  and  action 
remanded  with  directions  to  the  trial  court  to  render  judgment 
affirming  the  action  of  the  county  board. 

RosBNBEBBY,  J.,  took  uo  part 


Sullivan,  Administrator,  Appellant,  vs.  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company,  Respondent. 

May  25— June  IS,  1916, 

Master  and  servant:  When  servant  engaged  in  interstate  commerce: 
Jnfury:  Negligence:  Unsafe  toorking  plac^  Questions  for  jury: 
Assumption  of  risk:  Contributory  negligence, 

1.  One  who  performs  work  in  putting  prospective  subjects  of  inter- 

state commerce  in  a  state  of  preparedness  for  transportation,  is 
not  engaged  in  interstate  commerce  within  the  meaning  of  the 
federal  Employers'  Liability  Act. 

2.  In  case  of  an  employee  being  injured  or  killed  while  engaged  in 

the  line  of  his  duty  as  such,  and  recovery  of  damages  therefor 
being  sought  on  the  ground  of  want  of  ordinary  care  of  the  em- 
ployer, or  his  officer,  agent,  or  servant,  the  defense  of  assump- 
tion of  the  risk  is  not  available  to  such  employer. 

3.  Under  sec.  2394 — 18,  Stats.,  it  is  the  duty  of  an  employer  to  fur- 

nish his  employee  employment  and  a  working  place  as  free  from 
danger  as  the  nature  of  his  labor  will  reasonably  permit,  and 
when  whether  such  duty  was  performed  is  material  and  there 
is  room  in  the  evidence  for  a  finding  either  way,  the  question  is 
for  the  Jury. 

4.  Where  an  employee  is  injured  while  engaged  in  the  line  of  his 

duty,  and  there  are  more  than  four  employees  working  in  the 
common  employment,  contributory  negligence  of  such  employee 
is  not  available  as  a  defense  against  the  claim  of  such  employee 
for  damages. 

5.  Where  a  servant  of  a  railroad  company,  who  is  not  a  shop  or  of- 

fice employee,  is  injured  and  that  occurs  or  is  contributed  to  by 
violation  by  such  company  of  any  statute  enacted  for  the  safety 
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of  employees,  and  an  action  is  brought  to  recover  damages  for 
the  injury,  neither  contributory  negligence  nor  assumption  of 
the  risk  is  available  to  the  company  as  a  defense. 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Juneau 
county:  James  O'Neill,  Circuit  Judge.     Reversed. 

Action  to  recover  for  the  death  of  plaintiff's  intestate  who 
was  killed*  February  15,  1915,  while  performing  his  duties 
as  an  employee  of  defendant  The  event  was  directly  caused 
by  a  pile  of  limiber  tipping  over  upon,  and  crushing,  the  de- 
ceased. The  claim  of  plaintiff  was  that  defendant  was  neg- 
ligent in  so  permitting  the  lumber  to  be  piled  that  it  was  lia- 
ble to  tip  over  and  injure  employees  who  were  required  to 
work  in  the  vicinity  thereof;  that  the  manner  in  which  the 
lumber  was  piled  rendered  the  working  place  of  employees 
who  were  so  required  not  up  to  the  statutory  standard  of 
safety  and  that  such  negligence  was  the  proximate  cause  of 
the  accident,  or  contributed  thereto,  in  greater  d^ree  than 
any  default  of  deceased. 

The  claim  of  defendant  was  that  the  lumber  was  piled  so 
as  to  be  reasonably  safe  as  regards  tipping  over  and  injuring 
any  one;  that  deceased  was  engaged  in  interstate  commerce 
at  the  time  he  was  injured,  and  that  he  was  perfectly  familiar 
with  the  danger,  if  there  were  any  reasonably  to  be  appre- 
hended of  the  lumber  pile  tipping  over,  and  assumed  the  risk 
thereof. 

The  evidence  established  this:  Defendant  was  a  railroad 
corporation  engaged  in  interstate  and  intrastate  conmierce. 
For  several  years  deceased  had  been  one  of  its  gang  foremen, 
working  in  its  railroad  yard  at  Tomah,  Wisconsin,  under  the 
yard  foreman  and  other  superiors.  As  part  of  the  yard 
equipment  there  was  a  lumber  shed,  planing  mill,  and  shops 
used  for  fitting  up  repair  and  construction  material  for  the 
road.  A  stock  of  lumber  was  customarily  kept  on  hand  in 
the  lumber  shed.     As  it  came  in  on  cars  or  otherwise,  it  was 
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piled  in  the  shed  in  a  manner  directed  by  the  superior  of  de- 
ceased. Sometimes,  but  not  customarily,  he  took  part  in  so 
placing  lumber.  The  stock  was  drawn  on  from  time  to  time 
as  required  to  ship  to  points  within  and  without  the  state. 
When  so  drawn  on,  it  was  taken  to  the  planing  mill  or  shops 
and  fitted  up  as  needed  and  then  placed  on  cars  for  shipment 
The  lumber  was  piled  in  the  shed  in  a  number  of  panels  on 
the  north,  and  a  number  on  the  south,  side  of  the  eighty-feet 
long  shed  so  as  to  leave  a  wide  alley  through  the  center  and 
narrow  alleys  between  the  panels.  The  piles  were  built  up 
in  tiers  without  any  crosspieces  between  the  boards,  thus 
leaving  each  outside  tier  entirely  independent  of  the  others. 
The  piles  varied  in  height  from  about  eight  feet  down. 
There  was  one  pile  made  up  of  several  tiers  eight  feet  high 
and  six  feet  wide.  East  of  it  there  was  a  pile  of  three  tiers 
about  eighteen  inches  high,  and  east  of  that  a  pile  about  four 
feet  high,  leaving  between  the  two  high  piles  a  space  about 
forty  inches.  The  most  easterly  tier  of  boards  was  lower 
than  other  parts  of  the  low  pile  between  the  two  high  piles. 
On  the  day  of  the  accident,  there  was  a  requisition  for  a  bill 
of  lumber  of  specified  kinds  to  be  gotten  from  the  shed,  fitted 
up  as  required  by  work  thereon  in  the  planing  mill  and  then 
shipped  to  Western  avenue,  Chicago,  and  added  to  the  stock 
of  material  there  for  use  as  needed.  The  deceased,  under  di- 
rection of  the  assistant  foreman,  took  the  requisition  and, 
with  his  crew,  went  to  the  lumber  shed  to  select  the  required 
pieces.  His  superior  accompanied  him.  After  working 
Bome  time,  he,  with  the  assistant  foreman,  came  to  the  place 
where  the  accident  occurred.  He  stepped  on  the  most  east- 
erly tier  of  boards,  which  was  lower  than  the  pile  between  the 
two  high  piles,  and  stood  there  checking  over  the  requisition 
with  reference  to  further  requirements.  While  so  doing  the 
Assistant  foreman  took  several  boards  from  the  tiers  between 
the  two  high  piles  and  pushed  them  to  assistants  outside  of 
the  shed  to  be  taken  to  the  mill.    He  then  laid  hold  of  a 
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board,  which  proved  to  be  fast  at  one  end,  or  in  some  way,  in 
the  high  or  a  near-by  pile,  at  the  side  of  deceased.  The  lat- 
ter took  hold  of  the  board  and  lifted  on  it,  when  the  pile  west 
of  him  tipped  over  upon  and  crushed  him.  It  was  customary 
to  use  strips  between  the  tiers  of  boards  standing  by  each 
other  to  prevent  falling  over,  but  no  such  precaution  had  ever 
been  taken  by  defendant  in  the  particular  shed.  The  de- 
ceased had  nothing  to  do  with  piling  the  tier  of  boards  which 
fell  over.  He  had  not  been  in  the  shed  before  for  some  time. 
The  particular  pile  was  rather  higher  than  usual.  Com- 
monly carpenters  would  go  into  the  shed  and,  by  taking 
boards  out  of  the  piles,  disturb  their  order,  somewhat,  and 
leave  them,  which  was  liable  to  make  such  piles  unstable. 
The  condition  of  the  particular  pile,  and  those  in  the  vicinity, 
was  plain  to  be  seen  by  a  person  circumstanced  as  deceased 
was.  He  was  familiar  with  work  of  the  kind  he  was  en- 
gaged in  when  the  accident  occurred.  It  was  in  the  regular 
line  of  his  duty  as  foreman  of  the  yard  gang  having  to  do 
with  such  work. 

At  the  close  of  the  evidence,  the  court  directed  a  verdict 
in  favor  of  the  defendant  upon  the  ground  that  the  deceased 
was  engaged  in  interstate  commerce  when  he  was  injured 
and  he  assumed  whatever  risk  there  was  growing  out  of  the 
manner  the  lumber  was  piled.  Judgment  was  rendered  for 
defendant  on  the  directed  verdict. 

For  the  appellant  there  was  a  brief  by  Donovan  &  Oleiss, 
attorneys,  and  Grady,  Famsworth  &  Kenney,  of  counsel,  and 
oral  argument  by  W.  H.  Famsworth  and  Wm.  M,  Oleiss. 

For  the  respondent  there  was  a  brief  by  C.  H.  Van  Alstine 
and  //.  J.  Killilea,  and  oral  argument  by  Mr.  KUlilea. 

Marshall,  J.  The  question  presented  here  is  this:  Is 
labor  in  the  preparation  of  material  or  articles  designed  to 
be,  when  ready  therefor,  transported  from  the  state  where 
such  labor  is  performed  to  another  state,  for  use  of  the  car- 
rier when  needed,  a  part  of  interstate  commerce  ? 
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In  deciding  the  question  suggested,  it  will  promote  clear- 
ness to  abstain  from  more  than  referring,  briefly,  to  cases 
where  the  federal  supreme  court  has  had  to  do  with  the  mat- 
ter. There  are  several  classes, — those  which  deal  with  labor 
on  instrumentalities  of  interstate  transportation;  those  which 
deal  with  subjects  of  interstate  commerce;  those  which  deal 
with  prospective  subjects  of  interstate  transportation,  and 
others.  Authorities  as  to  one  class,  often  do  not  aid  much,  if 
at  all,  in  solving  a  controversy  falling  within  another.  Here 
we  have  to  deal  with.  When  do  movables  become  the  subject 
of  interstate  commerce  so  that  work  in  respect  thereto  is  a 
part  of  such  commerce?  Do  they  so  become  while  the  work 
of  preparation  therefor  is  still  in  progress?  If  so,  it  is  easy 
to  see  that  such  commerce  reaches  out  so  far  as  to  include  a 
large  part  of  manufacturing  business.  It  would  lead  to  the 
conclusion  that  whenever  a  person  is  at  work  in  the  produc- 
tion of  anything  for  transportation  outside  his  state,  he  is 
engaged  in  interstate  commerce.  That  would  include  a 
miner  working  in  the  mines,  lumbermen  working  in  the 
woods,  a  factory  employee,  and  any  other  of  many  classes  of 
persons  which  might  be  named,  in  case  of  the  purpose  being 
to  produce  something  for  interstate  transportation.  That  re- 
sult would  be  so  unreasonable  as  to  condemn  the  idea  utterly. 

Without  going  into  the  technique  of  the  matter,  we  will 
state  our  conclusion  to  be  that  work  of  preparing  articles  for 
interstate  commerce  is  not  a  part  of  such  commerce  within 
the  meaning  of  the  federal  Employers'  Liability  Act,  and 
that  such  conclusion  is  required  by  the  logic  of  Shanks  v.  D,, 
L.  &  Tf.  R.  Co.  239  U.S.  556^!  36  Sup.  Ct.  168;  Coe  v. 
Errol,  116  U;  S.  517,  6  Sup.  Ct.  475;  The  Daniel  Ball,  10 
Wall.  557,  565;  V.  S.  v.  E.  C.  Knight  Co.  156  U.  S.  1,  15 
Sup.  Ct.  249 ;  Delaware,  L.  &  W.  E.  Co.  v.  Yurkonis,  238 
U.  S.  439,  35  Sup.  Ct.  902 ;  Zavitovsky  v.  C,  M.  £  St.  P.  R. 
Co.  161  Wis.  461,  154  N.  W.  974. 

Delaware,  L.  &  W.  R.  Co.  v.  Yurkonis  is  particularly  in 
point.     It  was  there  held  that  an  employee  of  a  railroad,  min- 
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* 
ing  coal  with  which  to  operate  its  locomotives  used  in  inter- 
state commerce,  is  not  engaged  in  such  conmierce,  or  work  so 
closely  related  to  it  as  to  be  a  part  thereof. 

Coe  V.  Errol  seems  to  declare  the  rule  we  have  stated.  It 
excludes  from  the  field  of  interstate  transportation  all  pre- 
liminary work  in  putting  property  in  a  state  of  preparation 
and  readiness  therefor. 

By  leaving  the  matter  concisely  disposed  of  as  we  have,  the 
federal  supreme  court,  if  it  shall  be  called  upon  to  deal  with 
the  matter,  can  do  so  with  a  minimum  of  labor,  a  clear  under- 
standing of  the  precise  situation  presented,  and  this  court's 
opinion  in  respect  thereto. 

The  trial  court  having  erred  in  directing  the  verdict  upon 
the  ground  that  deceased,  when  injured,  was  engaged  in  in- 
terstate commerce,  the  judgment  must  be  reversed  unless  it 
clearly  appear  to  be  right  upon  some  other  ground. 

The  defense  of  assumption  of  the  risk  was  not  available  to 
defendant     Sub.  (1),  sec.  2394 — 1,  Stats. 

Under  the  comprehensive  requirement  of  sec  2394 — 48, 
Stats.  1915,  as  regards  the  duty  of  employers  to  protect  their 
employees  from  danger  of  personal  injury,  the  question  of 
whether  respondent  was  actionably  negligent  was  for  the 
jury.  Sparrow  v.  Menasha  P.  Co.  154  Wis.  459,  143  N, 
W.  317;  Rosholt  v.  Worden-Allen  Co.  155  Wis.  168,  144  N. 
W.  650;  Kelly  v.  Kneeland-McLurg  L.  Co.  161  Wis.  158, 
152  N.  W.  858. 

The  evidence  showed  that  there  were  more  than  four  em- 
ployees working  in  the  connnon  employment  So  the  defense 
of  contributory  negligence  was  not  available  to  respondent. 
Sub.  (3),  sec  2394 — 1;  Rosholt  v.  Worden-Allen  Co.  155 
Wis.  168,  144  K  W.  650. 

If  respondent  was  negligent,  it  was  evidently  because  of 
failure  to  comply  with  sub.  1,  sec  2394 — 49,  Stats.,  which 
was  enacted  for  the  safety  of  employees,  and  it  is  also  evident 
that  the  deceased  was  neither  a  shop  nor  oflBce  employee.     So 
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it  docs  not  seem  material  whether  the  case  falls  und^ 
sub.  (3),  sec.  2394 — 1,  or  sec  1816,  Stats.  It  falls  under 
one  or  botii.  In  neither  case  would  the  defense  of  assump- 
tion of  the  risk,  or  contributory  negligence,  be  available  to 
respondent.  Therefore  the  judgment  is  wrong  from  any 
viewpoint  we  can  take  of  it 

By  the  Court, — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial 


Emebson-Brantingham  Implement  Company,  Appellant, 
vs.  Paul,  Respondent 

May  25— June  13,  1916. 

Chattel  mortgages:  Affidavit  after  sale:  Requirements:  Penalty. 

Under  sec  2316c,  Stats.  1915, — ^providing  that  whenever  property 
covered  by  a  chattel  mortgage  shaU  be  taken  and  sold  there- 
under, the  owner  of  the  mortgage  shall,  within  ten  days  after 
the  sale,  file  an  affidavit  setting  forth,  among  other  things,  "a 
statement  in  detail  of  the  expenses  of  such  sale,  including  the 
cost  of  taking  and  keeping  the  property  pending  the  sale,"  and 
that  "a  copy  of  the  notice  of  sale  if  any  shall  be  attached  to  said 
affidavit," — the  requirements  as  to  a  detailed  statement  of  ex- 
penses and  as  to  the  copy  of  the  notice  are  both  important,  and  a 
failure  to  comply  therewith  operates  to  satisfy  the  debt  and  can- 
cel the  mortgage. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
Lake  county:  Chester  A.  Fowlek,  Circuit  Judga  Af- 
firmed. 

This  is  an  action  to  recover  the  balance  due  on  certain 
notes  given  for  the  purchase  price  of  a  traction  engina  The 
defendant  is  not  the  maker  of  the  notes,  but  it  is  alleged  that 
he  promised  in  writing  to  pay  them. 

The  defendant's  son  purchased  a  traction  engine  from  the 
plaintiff  for  the  sum  of  $2,190  in  September,  1912.     He 


Digitized  by 


Google 


590         SUPREME  COURT  OF  WISCONSIN.     [June 
Bmerson-Brantlngham  Imp.  Ck>.  v.  Paul»  163  Wis.  589^ 

turned  in  an  old  engine  and  made  some  payments  in  cash^  in 
all  amounting  to  the  sum  of  $595.  He  gave  notes  for  the 
balance  of  the  purchase  price.  The  plaintiff  claims  that  the 
father,  the  defendant  here,  had  agreed  to  sign  the  notes  with 
the  son  at  the  time  of  the  sale  of  the  engine,  but  refused  to 
so  sign  when  the  plaintiff  offered  to  deliver  the  engine  at  the 
farm  of  defendant.  It  also  appears  that  plaintiff's  agent 
then  threatened  to  take  the  engine  back  to  the  factory.  After 
further  negotiations  the  defendant  signed  the  following  writ- 
ing: 

"I  will  not  sign  the  notes  for  my  boy,  John  F.  Paul,  for 
engine  No.  6896,  but  I  will  help  him  and  will  see  that  he 
pays  the  notes  when  due,  and  will  pay  the  notes  if  he  don't." 

Delivery  of  the  engine  was  therefore  made  to  the  son,  who 
used  it  for  one  threshing  season.  He  defaulted  in  making 
payment  of  the  note  first  due.  In  September,  1913,  the 
plaintiff  company  took  the  engine  under  a  chattel  mortgage  it 
held  on  the  property  to  secure  the  payment  of  the  balance  of 
the  purchase  price.  The  engine  was  sold  after  seizure  and 
was  bid  in  by  the  plaintiff  for  the  sum  of  $850.  The  mort- 
gage provided  that  at  any  sale  the  mortgagee,  its  successors 
or  assigns  might  become  the  purchaser  of  said  property. 
Within  ten  days  after  the  sale  of  the  engine  F.  W.  Morgan, 
acting  as  agent  for  the  plaintiff  to  sell  the  engine,  filed  with 
the  proper  officer  an  affidavit  of  the  chattel  mortgage  sale  and 
a  statement  of  the  expenses  of  the  sale  as  follows:  "Posting 
notice  of  sale,  livery,  and  expenses,  $10.  Expenses  of  tak- 
ing and  keeping  property  pending  sale,  $24.  Total  ex- 
pense, $34," — but  did  not  attach  a  copy  of  the  notice  of  sale. 
The  proceeds  of  the  sale,  after  deducting  the  expense  there- 
of, were  applied  on  the  notes,  and  this  action  was  brought  to 
recover  the  amount  still  remaining  unpaid  on  the  notes. 

At  the  close  of  the  plaintiff's  testimony  the  court  awarded 
a  nonsuit  upon  the  ground  that  plaintiff  failed  to  file  a 
proper  affidavit  with  notice  of  sale  attached  of  the  chattel 
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mortgage  sale,  and  entered  judgment  dismissing  the  com- 
plaint and  for  the  costs  and  disbursements  of  the  action* 
From  such  judgment  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  E.  W.  Phelps  and 
L.  E.  Lurvey,  and  oral  argument  by  Mr.  Lurvey. 

For  the  respondent  there  was  a  brief  by  Lehner  &  Lehner, 
and  oral  argument  by  PhUip  Lehner. 

SiEBECKEB,  J.  By  sec  2dl6c,  Stat^.  1915,  it  is  provided 
that  whenever  the  owner  of  a  chattel  mortgage  shall  take  and 
sell  the  chattels  covered  by  the  mortgage  he  shall  within  ten 
days  after  the  sale  "make  and  file  an  aflBdavit  setting  forth," 
among  other  things,  "a  statement  in  detail  of  the  expenses  of 
such  sale  including  the  cost  of  taking  and  keeping  the  prop- 
erty pending  the  sale.  A  copy  of  the  notice  of  sale  if  any 
shall  be  attached  to  said  affidavit  and  be  deemed  a  part  there- 
of." This  court,  in  Hammel  v.  Caimes,  129  Wis.  125,  107 
N.  W.  1089,  declared:  "The  statute  under  consideration  is 
not  only  highly  penal,  but  drastic  in  its  character;"  and  "It 
is  well  settled  that  such  statutes  should  receive  strict  con- 
struction in  order  to  avoid  forfeiture,  if  such  can  be  done 
without  doing  violence  to  the  language  of  the  statute."  In 
Schoenmann  v.  Hood,  145  Wis.  241,  130  N".  W.  101,  the 
court  states  that  the  legislative  object  cannot  be  ignored  and 
"the  courts  must  .  .  .  enforce  it  as  it  stands  and  award  to 
all  persons  within  its  purview  .  .  .  whatever  rights  they 
may  have  acquired  under  it."  The  affidavit  herein  filed 
contains  this:  "Posting  notice  of  sale,  livery,  and  ex- 
penses, $10.  Expenses  of  taking  and  keeping  property  pend- 
ing sale,  $24.  Total  expense,  $34."  There  is  no  detail 
specification  of  the  items  of  either  charge,  though  it  is  ad- 
mitted by  the  affiant  that  each  amount  includes  different  items 
disbursed  by  the  agent  of  the  plaintiff.  Concededly  there  is 
no  copy  of  the  notice  of  sale  attached  to  the  affidavit.  The 
claim  that  these  defaults  in  complying  with  the  statute  are 
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unimportant  and  did  not  prejudice  the  defendant  in  any  way 
is  not  well  founded.  These  requirements  are  equally  as  im- 
portant as  any  other  to  meet  the  calls  of  the  statute.  The 
trial  court  very  properly  held :  "The  itemization  of  expenses 
would  seem  to  be  as  fruitful  of  good  and  as  much  likely  to 
prevent  oppression  and  injustice  as  any  other  requirement, 
and  no  doubt  the  purpose  of  the  statute  was  to  prevent  op- 
pression and  overreaching  by  requiring  fullest  publicity." 
The  filing  of  a  copy  of  a  notice  of  sale  is  very  useful  to  show 
that  the  sale  was  properly  advertised  to  attract  prospective 
bidders.  We  are  left  wholly  without  information  what  the 
notice  contained  both  as  to  form  and  substance.  It  is  not 
known  whether  it  was  a  notice  which  apprised  the  public  of 
the  nature  of  the  property  or  of  the  conditions  of  the  sale. 
The  plaintiff  was  clearly  in  default  in  these  respects  and  thus 
deprived  the  mortgagor  of  the  benefits  of  the  provision  of  the 
statute.  It  is  considered  that  the  circuit  court  properly 
ruled  that  the  failure  of  the  mortgagee  to  comply  with  this 
statute  operated  to  satisfy  the  debt  and  cancel  the  mortgage. 
By  the  Court. — The  judgment  appealed  from  is  affirmed. 


Ripon  Habdwabe  Company,  Appellant,  vs.  Haas  and  oth- 
ers. Respondents. 

May  26—yrune  IS,  1016. 

Fraudulent  conveyances:  Husband  and  wife:  Intent:  Appeal:  Review: 
Findings  of  fact:  Inferences. 

1.  Findings  by  the  trial  court  to  the  effect  that  conveyances  by  hus- 

band to  wife  were  not  made  with  any  fraudulent  intent,  but 
solely  in  pursuance  of  his  idea  to  retire  from  business  and  pro- 
vide for  the  disposition  of  his  estate  during  his  life,  are  held  to 
be  sustained  by  the  evidence. 

2.  Inferences  of  fact  drawn  from  the  evidence  by  the  trial  court  will 

not  be  disturbed  unless  clearly  wrong. 
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Appeai.  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  A.  H.  Reid,  Judge.     Affirmed. 

Action  to  set  aside  conveyances  from  husband  to  wife  as 
fraudulent  This  case  was  here  on  a  former  appeal  and  is 
reported  in  157  Wis.  466,  145  N.  W;  1096,  to  which  refer- 
ence is  made  for  a  complete  statement  of  facts.  The  liability 
of  the  deceased  was  predicated  upon  a  guaranty  of  a  not^ 
given  August  22, '1901,  as  follows: 

"For  value  received  we  hereby  guarantee  the  payment  of 
the  within  note  at  maturity  or  at  any  time  thereafter,  with 
interest  at  the  rate  of  six  per  cent,  per  annum  until  paid, 
waiving  notice  of  nonpayment  and  protest.^' 

The  guaranty  was  signed  by  the  deceased  and  two  other 
guarantors.  On  the  former  appeal  the  judgment  in  favor  of 
the  plaintiff  was  reversed  and  the  cause  remanded,  and  a  new 
trial  was  had  on  the  question  as  to  whether  or  not  the  de- 
ceased made  the  conveyances  in  question  with  fraudulent  in- 
tent    Upon  that  question  the  trial  court  found : 

"That  taking  into  consideration  the  decision  of  the  su- 
preme court  already  made  in  this  case,  and  sec.  2323,  R,  S., 
providing  that  *the  question  of  fraudulent  intent  in  all  cases 
arising  under  the  provisions  of  this  title  shall  be  deemed  a 
question  of  fact,  and  not  a  question  of  law,  nor  shall  any  con- 
veyance or  charge  be  adjudged  fraudulent  as  against  cred- 
itors or  purchasers,  solely  on  the  ground  that  it  was  not 
founded  on  a  valuable  consideration,'  I  find  that  the  evidence 
falls  far  short  of  convincing  me  that  a  fraudulent  intent  was 
present  in  the  making  of  the  conveyances  to  Theresa  Haas, 
These  conveyances  to  the  said  Theresa  Haas,  together  with 
the  conveyances  to  the  said  0.  J.  Haas,  resulting  in  a  gradual 
turning  over  of  all  of  the  property  of  the  said  John  Haas, 
appear  to  me  to  have  been  made  by  him  solely  in  pursuance 
of  an  idea  of  his  to  retire  from  business  and  secure  release 
from  business  cares,  and  provide  for  the  disposition  of  his 
estate  during  his  life  instead  of  after  his  death.  I  there- 
fore find  that  there  was  no  fraudulent  intent  on  the  part  of 
either  John  Haas  or  Theresa  Haas  as  to  any  or  all  of  the 
transfers  of  real  estate  sought  to  be  attacked  by  the  complaint 
in  the  above  entitled  action. 
Vol.163  — 38 
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"That  at  the  time  of  the  making  of  these  various  convey- 
ances, the  said  John  Haas  appears  to  have  had  no  occasion 
to  believe  that  the  note  of  Dodge  to  Cowan  would  not  be  paid, 
and  that  he  was  not  advised  that  it  was  not  paid  when  dua 
That  he  was  wealthy  enough  so  that  he  did  not  need  to  worry 
about  the  loss  on  this  note,  if  it  should  occur.  That  there  is 
nothing  to  indicate  that  he  had  the  note  in  mind  at  all.  That 
while  the  conveyances  to  his  wife  and  son  were  not  recorded, 
they  were  not  otherwise  made  under  circumstances  of  secrecy. 
That  on  the  contrary  they  were  made  openly,  and  that  the  ex- 
ecution thereof  was  perfected  at  the  bank  where  Mr.  Cowan, 
the  holder  of  the  Dodge  note,  was  in  active  management,  and 
that  the  conveyances  in  August,  1902,  were  made  almost 
simultaneously  with  the  collection  by  the  cashier  of  the  bank 
of  the  annual  interest  on  the  Dodge  note.  That  said  convey- 
ances were  certified  by  the  same  cashier  as  notary.  That  the 
brewery  business  was  immediately  thereafter  carried  on  in  the 
name  of  C.  J.  Haas,  and  that  all  of  the  banking  in  respect 
thereto  was  done  at  the  German  National  Bank  of  Ripon,  and 
that  thus  the  changes  in  titles  to  property  and  business  were 
openly  brought  to  the  attention  of  Mr.  Cowan,  rather  than  se- 
creted from  him,  and  that  I  am  satisfied  that  John  Haas  had 
no  thought  in  his  mind  concerning  his  liability  on  the  guar- 
anty of  the  Dodge  note,  when  he  made  the  conveyances  in  ques- 
tion. That  it  further  appears  that  after  the  making  of  the  last 
conveyances  to  his  wife,  Theresa  Haas,  on  August  29,  1902, 
the  said  John  Haas  still  retained  mortgages  worth  in  excess  of 
$12,000,  and  the  Crowther  parcel  of  real  estate  worth  at  least 
$1,000,  and  a  bank  account  of  $358,  and  that  for  several 
years  thereafter  he  continued  to  hold  property  in  the  form  of 
mortgages  and  bank  account,  and  certificates  of  deposit,  in 
an  amount  amply  suSicient  to  discharge  his  liability  on  the 
Dodge  note." 

The  defendant  had  judgment  accordingly,  and  plaintiff 
brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Carter  &  Pedrick,  at- 
torneys, and  Maurice  McKenna,  of  counsel,  and  oral  argument 
by  S.  M.  Pedrick. 

For  the  respondents  there  were  briefs  by  Morse  <&  Chad- 
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bourne,  attorneys,  and  Thompson,  Thompson,  Allen  &  Gruene- 
wald,  of  counsel,  and  oral  argument  by  Boy  L.  Morse  and  J.  C. 
Thompson. 

RosENBEBBT,  J.  Thc  Only  question  presented  is  whether 
or  not  the  evidence  sustains  the  findings  of  the  trial  court. 
We  have  carefully  examined  the  evidence  and  we  think  the 
findings  are  in  accordance  with  the  great  preponderance 
thereof.  Counsel  for  plaintiff  contend  that  because  the  court 
found  as  a  fact  that  the  conveyances  sought  to  be  set  aside 
were  made  by  the  deceased,  John  Haas,  "solely  in  pursuance 
of  an  idea  of  his  to  retire  from  business"  and  "provide  for 
the  disposition  of  his  estate  during  his  life,"  all  the  convey- 
ances were  made  pursuant  to  a  plan  or  scheme ;  that  the  last 
conveyance,  as  they  claim,  left  him  practically  insolvent  and 
•was  therefore  fraudulent,  and  that  in  consequence  all  the 
transactions  made  pursuant  to  the  plan  were  fraudulent,  in- 
cluding those  sought  to  be  set  aside. 

The  conclusion  reached  by  counsel  is  an  inference  of  fact 
from  the  evidence.  The  trial  court  made  an  opposite  deduc- 
tion or  inference  from  the  evidence.  Inferences  drawn  from 
the  evidence  by  the  trial  court  will  not  be  disturbed  unless 
clearly  wrong.  Wt7Z  of  Mitchell,  157  Wis.  327,  147  N.  W. 
832;  Spuhr  v.  Kolh,  111  Wis.  119,  86  N.  W.  562.  In  this 
respect  there  is  no  difference  between  inferences  and  facts, 
if  indeed  there  is  a  substantial  difference  in  any  respect 
1  Wigmore,  Ev.  §  30  et  seq. 

By  the  Court. — Judgment  affirmed. 
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Hammond-Chandleb  Lumbee  Company  and  another,  Ap- 
pellants, vs.    iNDUSTRIAIi  COMMISSION  OF    WISCONSIN 

and  another,  Respondents. 
Same,  Respondents,  vs.  Industrial  Commission  of  Wiscon- 
sin, Appellant 

May  26-^une  13,  1916. 

Appeal:  By  tDhom  taken:  Dismissal:  Appealable  orders:  Summons 
signed  by  nonresident  attorneys:  Amendment:  Jurisdiction: 
What  defects  curable:  Workmen's  compensation:  Action  to  re- 
view award:  Service  of  summons  on  industrial  commission  and 
on  claimant. 

h  Only  a  party  aggrieved  by  a  Judgment  can  appeal  therefrom. 

2.  Where  a  party  to  an  action,  who  is  not  aggrieved  by  the  Judg- 

ment rendered  therein,  appeals  therefrom,  the  appeal  should  be 
dismissed. 

3.  An  order  denying  a  motion  to  set  aside  a  summons  is  not  appeal- 

able. 

4.  If,  notwithstanding  denial  of  the  motion  of  one  party  defendant 

to  set  aside  the  summons  and  dismiss  the  proceedings,  a  like 
motion  by  a  codefendant  is  granted  and  a  judgment  of  dismissal 
is  rendered,  the  one  whose  motion  was  denied  cannot  appeal 
from  such  judgment  as  an  aggrieved  party. 
6.  A  summons  signed  by  nonresident  attorneys  is  not  wholly  void; 
it  is  only  irregular  and  the  service  thereof  affords  the  court  Juris- 
diction to  allow  such  summons  to  be  perfected  by  amendment. 

6.  The  rule  that  a  matter  which  is  wholly  void  cannot  be  amended 

does  not  extend  to  irregularities,  not  going  to  jurisdiction, 
which  are  amendable  under  sec.  2830,  Stats.,  for  the  purpose 
and  subject  to  the  conditions  and  restrictions  therein  mentioned. 

7.  Under  sec.  2830,  Stats.,  the  only  limit  to  the  power  of  amendment, 

when  applied  for  in  due  course,  is  that  it  must  be  exercised  "in 
furtherance  of  justice,"  the  only  condition  of  such  exercise  is 
that  it  must  be  upon  such  terms  as  may  be  just,  and  the  scope  of 
it  includes  all  proceedings  in  any  action  and  mistakes  in  any 
respect. 

8.  The  rule  that  a  void  proceeding  is  not  amendable  applies  only 

where  there  was  no  power  to  do  the  thing  attempted  to  be  done 
in  a  defective  manner;  given  power  to  do  the  thing,  and  a  good- 
faith,  but  defective  way  of  doing  it,  and  the  infirmity  is  curable 
by  amendment  under  sec.  2830,  Stats.,  for  the  purposes,  and  sub- 
ject to  the  condition  and  restrictions  therein  mentioned. 
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9.  The  language  of  sec.  2394—19,  Stats.,  to  the  effect  that  service 
upon  the  industrial  commission  in  a  specified  way  shall  be 
deemed  a  completed  service,  relates  only  to  service  on  the  com- 
misclon. 
10.  The  requirement  of  sec.  2394 — 19  that  the  adverse  party  shall  be 
Joined  as  a  defendant  with  the  industrial  commission,  by  neces- 
sary implication,  requires  service  of  the  summons  to  be  made 
upon  such  party,  and  that  he  be  accorded  all  rights  of  a  defend- 
ant, in  an  action. 

[Syllabus  by  Mabshall,  J.] 

Appeals  from  a  judgment  and  order  of  the  circuit  court  for 
Dane  county:  E.  Ray  Stevens,  Circuit  Judge.  Judgment 
reversed;  one  appeal  dismissed. 

Action  to  set  aside  an  award  of  the  Industrial  Commission, 
made  in  due  course,  on  account  of  the  injury  and  death  of 
John  G.  Peterson. 

Mr.  Peterson  was  injured  while  engaged  at  his  work  as  an 
employee  of  plaintiff  Ilammond-ChaTidler  Lumber  Company, 
which  was  subject  to  the  Workmen's  Compensation  Act,  and 
was  insured  against  losses  within  the  scope  of  such  act  by 
plaintiff  Lumbermen's  Mutual  Casualty  Company.  Peter- 
son died  from  his  injury.  Such  proceedings  were  thereafter 
duly  taken,  upon  the  application  of  defendant  Nelson,  as 
guardian  of  the  minor  son  of  deceased,  that  the  Industrial 
Commission  awarded  compensation  for  such  injury  and 
death.  The  award  was  made  August  15,  1915.  Septem- 
ber 15th,  thereafter,  by  a  summons  and  complaint  in  due 
form,  but  signed  by  nonresident  attorneys  having  their  place 
of  business  at  Minneapolis,  Minnesota,  the  Lumber  Company 
attempted  to  commence  an  action  in  the  circuit  court  for  Dane 
county,  Wisconsin,  to  set  aside  such  award.  S.  M.  Wilcox, 
member  of  the  Industrial  Commission,  by  a  writing  indorsed 
on  the  papers,  admitted  service  of  a  copy  thereof.  The  attor- 
ney for  the  applicant  verbally  agreed  to  accept  service  of  such 
papers  for  him  with  the  same  effect  as  if  they  were  served  on 
such  applicant,  personally,  and  pursuant  thereto  a  copy  there- 
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of  was  sent  to  such  attorney,  by  mail,  and  received.  The 
Industrial  Commission  appeared  specially  in  the  circuit 
court  and  moved  to  quash  the  summons  upon  the  ground  that 
it  was  not  issued  by  any  person  or  persons  authorized  to  issue 
summonses  in  this  state.  The  applicant  likewise  appeared 
and  moved  the  court.  October  27,  1916,  a  decision  was  an- 
nounced that  the  motion  of  the  Industrial  Commission  would 
be  denied  upon  the  ground  that  it  waived  the  defect  in  the 
summons  by  one  of  its  members  signing  the  admission  of 
service.  January  6,  1916,  the  court  announced  a  decision 
that  the  motion  of  the  applicant  would  be  granted  upon  the 
ground  that  no  such  summons  as  the  statute  requires  was 
served  on  him,  and  there  was  no  waiver  of  such  service.  The 
next  day  proceedings  were  duly  commenced  to  obtain  an 
Amendment  perfecting  the  summons  and  complaint  by  adding 
the  name  and  residence  of  a  Wisconsin  attorney.  The  mo- 
tion in  respect  to  the  matter  was  seasonably  heard.  It  was 
supported  by  proof  that  the  irregularity  in  the  summons  was 
the  result  of  excusable  neglect  and  that  some  of  the  attorneys 
who  did  sign  formerly  were  members  of  the  bar  of  Wisconsin, 
and  that  their  names  still  remained  on  the  official  roll  of  at- 
torneys of  such  bar.  February  2,  1916,  a  formal  order  was 
entered  denying  the  motion  of  the  Industrial  Commission  to 
quash  the  summons  and  granting  the  like  motion  of  the  ap- 
plicant, and  judgment  was  rendered  dismissing  the  action. 

The  plaintiff  appealed  from  that  part  of  the  judgment 
which  denied  the  motion  to  amend,  that  part  which  granted 
the  motion  to  quash,  and  that  part  dismissing  the  action. 
The  Industrial  Commission  appealed  from  that  part  of  the 
judgment  denying  its  motion  to  quash. 

For  the  plaintiffs  there  was  a  brief  by  Adams,  Crews,  Bohb 
&  Wescott  and  C  R.  Welton,  and  oral  argument  by  Mr. 
Dwight  S.  Bobb  and  Mr,  Welton. 

For  the  defendant  Industrial  Commission  of  Wisconsin  as 
jespondent  there  was  a  brief  by  the  Attorney  General  and 
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Winfield  W.  Gilman,  assistant  attorney  general,  which  brief 
was  adopted,  on  behalf  of  defendant  and  respondent  Nelson, 
general  guardian,  by  Olin,  Butler,  Stebbins  &  Stroud.  There 
was  also  a  separate  brief  for  the  defendant  Industrial  Com- 
mission of  Wisconsin  as  appellant  by  the  Attorney  General 
and  Winfield  W.  Oilman,  assistant  attorney  general.  The 
cause  was  argued  orally  by  Mr.  Gilman  and  Mr.  Byron  H. 
Stebbins. 


Marshall,  J.  Only  a  party  aggrieved  by  a  judgment  can 
appeal  therefrom.  Powers  v.  Powers,  145  Wis.  671,  130  N. 
W.  888;  Larson  v.  Oisefos,  118  Wis.  368,  95  K  W.  399. 
Where  the  party  appealing  is  not  in  any  way  aggrieved,  the 
appeal  should  be  dismissed.     Amory  v.  Amory,  26  Wie.  152. 

We  are  unable  to  discover  wherein  the  Industrial  Commis- 
sion is  aggrieved  here.  It  could  not  have  appealed  from  the 
order  denying  its  motion  to  set  aside  the  summons  because 
such  an  order  does  not  fall  within  the  appeal  statute,  sec. 
3069.  It  is  not  prejudiced  by  the  judgment  because,  thereby, 
it,  indirectly,  obtained  what  it  sought  by  its  motion.  Really, 
it  finds  no  fault  with  the  judgment  and  desires  to  have  it  af- 
firmed. 

For  the  reasons  stated  the  appeal  by  the  Industrial  Com- 
mission must  be  dismissed.  That  does  not  militate  against 
it,  as  respondent  on  the  appeal  by  the  Lumber  Company  and 
the  Casualty  Company,  contending  for  an  affirmance  of  the 
judgment  upon  the  ground  that  it  is  right,  whether  rightly 
grounded  by  the  trial  court  or  not.  • 

The  idea  which  prevailed  below  was  that  a  summons, 
signed  by  nonresident  attorneys,  is  wholly  void,  not  merely 
irregular  and  within  the  amendable  defects  provided  for  by 
sec  2830,  Stats.,  reliance  being  placed  on  Whitney  v.  BrU" 
nette,  15  Wis.  61,  70.  It  was  there  said,  by  Mr.  Justice 
Paine,  that  a  matter  which  is  wholly  void  is  not  subject  to 
amendment  under  the  statute.     The  remark  was  not  neces- 
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sary  to  the  decision  and  not  concurred  in  by  Chief  Justice 
Dixon.  It  voiced  a  common-law  rule  which  was,  in  great 
measure,  at  least,  displaced  by  the  Code.  It  has  not  been  ap- 
plied except  in  very  extreme  cases  though,  instead  of  being 
rejected  or  modified,  expressly,  it  has  been  rendered  quite 
harmless  by  defects,  in  most  cases,  being  classed  as  irregulari- 
ties, and  hence  subject  to  be  disregarded  under  sec  2829, 
Stats.,  or  to  be  cured  by  amendment  under  sec  2830,  Stats. 

The  latter  section,  in  its  letter,  is  very  broad.  It  should 
be  read  in  its  broad  scope  to  effect  the  evident  remedial  pur- 
pose and  spirit  of  the  Code,  which  was  to  abolish,  utterly,  the 
practice  which  often  had  enabled  a  party  to  vexatiously  pro- 
long litigation  and  defeat  justice,  or  render  its  attainment 
attended  by  unreasonably  burdensome  public  and  private  ex- 
pense. Under  such  section  the  only  limit  of  the  power  of 
amendment  is  that  it  must  be  exercised  "in  furtherance  of 
justice"  and  the  only  condition  of  the  exercise  of  such  power 
is  that  it  shall  be  "upon  such  terms  as  may  be  just"  and  the 
scope  of  it  includes  all  proceedings  in  any  action  and  a  mis- 
take in  any  respect.  If  its  plain  language  and  purpose  had 
been  given  effect  by  reference  thereto  in  treating  defects  of 
the  nature  that  we  now  have  to  deal  with,  there  would  be  no 
doubt  as  to  whether  such  defects  fall  within  its  beneficent 
provisions  and,  if  necessary  for  harmony  that  they  should  be 
treated  as  rendering  the  proceeding  affected  merely  irregular 
instead  of  a  nullity.  The  statute  itself  makes  no  distinction 
and  courts  should  not,  within  the  scope  of  power,  to  do  the 
thing,  defectively  done. 

That  the  statute  should  be  dealt  with  as  suggested,  there 
are  many  illustrations  in  our  decisions.  Smith  v.  Smith,  19 
Wis.  522;  Morgan  v.  Bishop,  61  Wis.  407,  21  N.  W.  263; 
III.  S.  Co.  V.  Budzisz,  106  Wis.  499,  82  N.  W.  534;  Oaies  v. 
Paul  117  Wis.  170,  94  N.  W.  55. 

We  might  extend  this  opinion  to  a  very  great  length  by  cit- 
ing and  discussing  authorities  dealing  with  defects  in  sum- 
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monses.  In  almost  every  ease  where  Code  authority  existed, 
as  here,  the  defects  were  held  curable  by  amendment  In  a 
review  of  authorities  in  1  Ency.  PI.  &  Pr.  658,  it  is  well  said 
that  "By  the  common  law,  process  was  not  amendable  where 
it  appeared  upon  the  face  of  it  that  it  was  absolutely 
void.  .  .  ."  An  amendment  would  be  allowed  where  there 
was  anything  to  amend  by,  "but  .  .  .  amendments  have  been 
allowed  where  there  was  nothing  to  amend  by."  "Under  the 
modem  statutes  authorizing  amendments  .  •  •  an  amend- 
ment will  generally  be  allowed  whenever  it  is  in  furtherance 
of  justice,  if  the  court  has  jurisdiction  of  the  parties  and  of 
the  action  in  which  the  amendment  is  sought  to  be  made." 
In  this  connection,  it  must  be  kept  in  mind  that  an  irregu- 
larity does  not  go  to  jurisdiction,  and  that,  if  a  party  is 
brought  into  court  in  an  irregular  way,  the  court  thereby  ob- 
tains jurisdiction,  at  least,  to  cure  the  irregularity,  under  sec. 
2830,  Stats. 

A  summons  is  not  a  process, — it  is  a  mere  statutory  notice. 
Rahn  v.  Ounnison,  12  Wis.  628.  The  summons  in  this  case 
was  regular  in  every  way  except  for  not  being  signed  by  Wis- 
consin attorneys  with  their  address  specified.  The  defend- 
ants were  not  misled  in  any  way.  There  was  power  to  do 
what  was  done,  and  hence  the  defective  manner  of  doing  it 
should  not  render  it,  necessarily,  classable  with  absolutely 
void  things  to  which  the  doctrine  announced  by  Mr.  Justice 
Paine  in  Whitney  v.  Brunette  should  be  strictly  confined. 

What  has  been  said  does  not  seem  to  need  support  by  au- 
thority, but  if  it  were  otherwise,  Prentice  v.  Stefan,  72  Wis. 
151,  39  N.  W.  364,  and  Harvey  v.  C.  &  N.  W.  R.  Co.  148  Wis. 
391,  134  N.  W.  839,  are  ample.  In  each  the  defect  was 
treated  as  a  curable  irregularity  which  did  not  go  to  jurisdic- 
tion. In  the  latter,  the  summons  was  treated  as  not  having 
been  signed  at  all  and  yet  as  riot  jurisdictionally  defective. 
Certainly,  if  a  summons  so  defective  is  good  for  jurisdiction 
if  served  under  such  circumstances  as  to  inform  the  defend- 
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ant  who  the  adverse  party  is,  and  the  court  invoked,  a  sum- 
mons such  as  there  was  in  this  case,  is  good  to  the  same  ex- 
tent. 

Our  conclusion  is  that  the  rule  that  a  void  proceeding  is  not 
amendable  applies  only  where  there  is  no  power  to  do  the 
thing  which  was  attempted  to  be  done;  that,  given  power  to 
do  the  thing,  and  a  good-faith,  but  defective  way  of  doing  it, 
as  in  this  case,  and  the  infirmity  is  curable  by  amendment 
under  sec  2830,  Stats.,  for  the  purpose  and  subject  to  the 
condition  and  restrictions  mentioned  therein;  that  courts 
should  deal  with  the  statute  in  a  broad  way  so  as  best  to  pro- 
mote the  attainment  of  justice, — not  narrowly  so  as  to  mini- 
mize its  scope  to  less  than  that  covered  by  its  letter. 

Sec.  2394 — 19,  Stats.,  which  provides  for  the  conmience- 
ment  and  prosecution  of  such  actions  as  this,  limits  the  time 
of  commencement  to  twenty  days  from  the  date  of  the  award, 
requires  the  Industrial  Commission  and  the  persons  inter- 
ested in  supporting  the  award  to  be  made  parties  defendant, 
and  makes  "service  upon  the  secretary  of  the  commission,  or 
any  member  of  the  commission,  .  .  .  completed  service.'' 
The  language  of  the  statute  is  somewhat  ambiguous,  in  that, 
while  it  requires  the  "adverse  party,"  meaning  the  one  in 
whose  favor  the  award  was  made,  to  be  made  a  defendant,  and 
provides,  specially,  for  service  on  the  commission,  it  is  silent 
as  to  service  on  such  adverse  party  and  says  of  that  on  the 
commission,  in  the  manner  specified,  "shall  be  deemed  com- 
pleted service."  However,  it  is  considered  that,  by  necessary 
inference,  the  legislature  contemplated  that  the  action  would 
be  governed  by  the  general  provisions  of  the  Code  where  not 
otherwise  provided.  It  would  be  unreasonable,  if  not  absurd, 
to  require  the  claimant  under  the  award  to  be  made  a  party 
defendant  with  no  obligation  to  make  service  on  him  as  a 
jurisdictional  requisite  to  his  being  afforded  his  day  in  court 
The  fair  meaning  of  the  statute  is  that  service  on  the  commis- 
sion in  the  manner  specified  "shall  be  deemed  completed  serv- 
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ice"  on  it,  and  that  the  requirement  as  to  making  the  "ad- 
verse party"  a  defendant  includes  that  of  making  service  on 
such  party  as  in  ordinary  cases. 

What  has  been  said  sufficiently  covers  the  contention  that 
the  application  to  allow  the  summons  to  be  perfected  by 
amendment  was  properly  denied,  because  the  time  for  com- 
mencing the  action  was  limited  to  twenty  days  and  without  a 
proper  sunmions  there  could  be  no  action  started  within  that 
time.  A  mere  irregular  manner  of  commencing  the  action  is 
one  thing,  and  a  far  diflFerent  thing  from  not  commencing  an 
action  at  all.  If  jurisdiction  attaches  within  the  prescribed 
tinxe,  that  is  sufficient.  This  is  in  harmony  with  Telford  v. 
Ashland,  100  Wis.  238, 16  K  W.  1006,  and  Relyea  v.  Tomor 
hawk  P.  &  P.  Co.  102  Wis.  301,  78  N.  W.  412,  and  other 
cases  to  which  our  attention  is  called. 

It  is  finally  claimed  by  respondents  that  the  judgment 
should  be  affirmed  upon  the  ground  that  it  would  have  been 
the  duty  of  the  court  to  have  denied  the  application  to  amend, 
on  the  merits,  because  of  the  long  delay  in  making  it.  It 
seems  otherwise.  Appellant  supposed,  and  not  without  rea- 
son, that  the  service  made  would  be  held  sufficient,  up  to  a 
day  before  the  application  for  leave  to  amend  was  made. 
There  was  no  inexcusable  delay  and  no  delay  which  materially 
prejudiced  respondents.  We  may  well  assume  that  had  the 
trial  court  supposed  it  possessed  power  to  allow  the  summons 
to  be  perfected,  that  power  would  have  been  exercised  on  such 
terms  as  would  be  just. 

By  the  Court. — The  appeal  of  the  Industrial  Commission 
is  dismissed.  The  judgment  is  reversed  on  the  appeal  of  the 
Hammond-Chandler  Lumber  Company  and  Lumbermen's 
Mutual  Casualty  Company  without  costs,  and  the  cause  is  re- 
manded with  directions  to  vacate  the  order,  entered  on  the 
motion  of  defendant  Nelson,  quashing  the  summons  and  for 
further  proceedings  according  to  law. 


Digitized  by 


Google 


604        SUPREME  COURT  OF  WISCONSIN.     [Junb 
Piper  V.  State,  163  Wis.  604. 

Piper,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

May  26^June  13,  1916. 

Criminal  late:  Physicians  and  surgeons:  Practicing  loithout  license- 
Prosecution:  Counsel  assisting  district  attorney:  Appeal  and 
error:  Complaint:  Sufficiency:  Constitutional  lata:  Statute  defin- 
ing practice  of  medicine:  Classification:  Equal  protection  of 
the  laws:  Trial  by  jury, 

1.  Under  sub.  9,  sec.  1436,  Stats.  1915,  the  attorney  retained  by  the 

state  board  of  medical  examiners  may,  with  the  consent  of  the 
court  and  the  district  attorney,  assist  the  district  attorney  in 
prosecutions  for  practicing  medicine  without  a  license. 

2.  The  fact  that  such  attorney  of  the  board  had  assisted  the  district 

attorney  in  a  prosecution  in  the  district  court  before  said  stat- 
ute was  enacted  is  not  an  available  objection  upon  review  in 
the  supreme  court  of  a  Judgment  of  conviction  in  the  Milwau- 
kee municipal  court,  in  which  latter  court  the  case  was  tried 
on  appeal,  after  the  statute  took  effect,  upon  the  record  returned 
from  the  district  court. 

3.  In  a  prosecution  for  practicing  medicine  and  surgery  without  a 

license,  where  the  complaint  sets  out  every  element  of  the  of- 
fense defined  by  the  statute,  it  need  not  also  state  that  defend- 
ant does  not  belong  to  any  of  the  classes  of  medical  and  surgical 
practitioners  who  are  exempted  from  the  law  by  another  section 
of  the  statute,  that  being  a  matter  of  defense. 

4.  The  complaint  in  such  a  case  may  charge  the  commission  of  the 

ofFense  on  "information  and  belief." 
6.  Sec.  1435/,  Stats.  1913, — ^which  declared  in  substance  that  every 
person  should  be  regarded  as  practicing  medicine,  surgery,  or 
osteopathy  who  should  append  to  his  name  certain  words  or  let- 
ters or  any  other  title,  letters,  or  designation  which  represented 
or  might  tend  to  represent  him  as  engaged  in  such  practice,  or 
who  should  for  a  fee  prescribe  or  recommend  any  drugs  or  other 
medical  or  surgical  treatment  or  osteopathic  manipulation  for 
the  cure  or  relief  of  any  bodily  injury,  infirmity,  or  disease,— -did 
not  make  any  arbitrary  or  unlawful  classification,  nor  deprive 
any  person  of  rights  guaranteed  by  sec.  1,  amendm.  XIV,  Const, 
of  U.  S.,  or  sec.  11,  art  I,  Const,  of  Wis.;  nor  does  anything  in 
said  statute  conflict  with  the  right  of  trial  by  Jury  guaranteed  by 
sec.  5,  art.  I,  Const,  of  Wis. 

Ereoe  to  review  a  judgment  of  the  municipal  court  of  Mil- 
waukee county :  A.  C.  Backus,  Judge.     Affirmed. 
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The  plaintiff  in  error  (hereinafter  called  the  defendant) 
was  convicted  in  the  municipal  court  of  Milwaukee  county  of 
practicing  medicine  without  a  license.  Judgment  was  en- 
tered imposing  a  fine  of  $50  and  costs  of  the  suit,  and  in  de- 
fault of  the  payment  of  these  sums  that  the  defendant  be  com- 
mitted to  the  house  of  correction  of  Milwaukee  county  imtil 
the  fine  and  costs  are  paid  or  he  be  discharged,  but  such  im- 
prisonment not  to  exceed  in  all  four  months. 

On  December  14,  1914,  a  complaint  was  filed  in  the  dis- 
trict court  of  Milwaukee  county  charging  the  defendant  with 
having  imlawfuUy  practiced  medicine  and  surgery.  A  war- 
rant was  issued  on  this  complaint  and  the  defendant  appeared 
and  pleaded  not  guilty.  The  case  was  tried  by  a  jury  of  six 
in  the  district  court  January  29,  1915.  Before  trial  the  de- 
fendant was  granted  leave  to  withdraw  his  plea  of  not  guilty 
and  to  file  a  plea  in  abatement,  which  was  overruled,  where- 
upon the  plea  of  not  guilty  was  again  entered.  Upon  appli- 
cation of  the  district  attorney,  Mr.  Umbreit,  the  attorney  for 
the  state  board  of  medical  examiners,  was  permitted  by  the 
court  to  assist  the  district  attorney  in  the  trial  of  the  case. 
The  written  objections  of  defendant  to  Mr.  Umbreit's  assist- 
ing in  the  trial  of  the  case  were  overruled.  On  Febru- 
ary 19th  the  jury  returned  a  sealed  verdict  finding  the  de- 
fendant guilty  of  the  charge.  Defendant  then  filed  a  motion 
for  a  new  trial,  which  was  denied.  He  thereupon  filed  a 
written  motion  in  arrest  of  judgment,  which  was  also  denied. 
The  district  court  awarded  judgment  on  the  verdict,  imposing 
a  fine  of  $50  and  costs,  and  in  default  of  payment  that  de- 
fendant be  imprisoned  in  the  house  of  correction  for  a  term 
not  exceeding  four  months.  From  this  judgment  an  appeal 
was  taken  to  the  municipal  court. 

On  November  13,  1915,  a  stipulation  was  received  and 
filed  for  trial  of  the  case  in  the  municipal  court  without  a 
jury,  upon  the  record  as  returned  from  the  district  court. 
Mr.  Umbreit,  on  motion  of  the  district  attorney,  was  ap- 
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pointed  as  special  counsel  to  assist  in  the  prosecution  of  the 
ease.  The  case  was  submitted,  and  on  November  22,  1915, 
the  municipal  court  found  the  defendant  guilty  of  the  offense 
charged  and  entered  judgment  of  conviction  as  above  stated. 
Defendant  filed  a  motion  in  arrest  of  judgment,  which  was 
denied.  The  defendant  prosecutes  this  writ  of  error  to  re- 
view the  judgment. 

For  the  plaintiff  in  error  there  was  a  brief  by  Lehr  & 
Kiefer,  attorneys,  and  /.  Elmer  Lehr,  of  counsel,  and  oral 
argument  by  /.  Elmer  Lehr.  They  contended,  inter  alia^ 
that  sec.  1435c^  Stats.,  contains  the  conditions  under  which  a 
person  may  be  permitted  to  practice  medicine,  and  defines  the 
offense.  Sec.  1435/  goes  much  farther  and  provides  what 
acts  shall  be  regarded  as  practicing  medicine  and  surgery* 
The  fact  as  to  whether  or  not  the  defendant  was  practicing 
medicine  in  violation  of  sec.  14356  is  a  question  of  fact  for 
the  jury,  and  when  the  legislature  attempted  to  say  what  acts 
constituted  a  violation  of  sec.  1435e^  by  enacting  sec.  1435/^ 
they  excluded  from  consideration  of  the  jury  the  question  of 
fact  which  the  defendant  has  a  right  to  have  the  jury  pass 
upon  under  sec.  5,  art.  I,  Const.  Sec.  1435/  also  violates 
sec.  1,  amendm.  XIV,  Const,  of  U.  S.,  and  sec  11,  art.  I, 
Const,  of  Wis.  The  legislature  cannot  define  the  practice  of 
medicine  or  surgery  for  the  purpose  of  an  act  forbidding^ 
such  practice  without  a  license.  State  v.  Biggs,  133  N.  C. 
729,  46  S.  E.  401,  64  L.  R.  A.  139 ;  Lawton  v.  Steele,  152 
U.  S.  137,  14  Sup.  Ct.  499. 

For  the  defendant  in  error  there  was  a  brief  by  A.  C.  Urn- 
hreit,  counsel,  the  Attorney  General,  and  W.  0.  Zahel,  dis- 
trict attorney  for  Milwaukee  county,  and  oral  argument  hj 
Mr.  Umhreit.  As  to  the  constitutionality  of  the  law  they 
cited  Dent  v.  West  Virginia,  129  U.  S.  114,  9  Sup.  Ct.  231; 
Hawlcer  v.  New  York,  170  U.  S.  189,  18  Sup.  Ct  573  r 
Reetz  V.  Michigan,  188  U.  S.  505,  23  Sup.  Ct.  390;  Collins 
V.  Texas,  223  U.  S.  288,  32  Sup.  Ct.  286;  State  v.  Heine- 
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mann,  80  Wis.  253,  49  N.  W.  818;  State  ex  rel  Kellogg  v. 
Currens,  111  Wis.  431,  87  N.  W.  561;  AmoU  v.  Schmidt, 
155  Wis.  55,  143  K  W.  1055. 

SiBBECKBE,  J.  (1)  It  is  Contended  that  the  municipal 
court  erred  in  permitting  the  retained  attorney  of  the  board 
of  medical  examiners  to  assist  the  district  attorney  in  the 
prosecution  of  the  case.  The  record  shows  that  the  district 
attorney  requested  and  the  court  appointed  such  attorney  spe- 
•cial  district  attorney  for  the  prosecution  of  the  case.  The 
judgment  of  conviction  from  which  defendant  appeals  was 
rendered  on  November  22,  1915,  in  municipal  court  At 
this  time  sub.  9,  sec  1436,  Sfats.  1915,  was  in  force  and  de- 
fines in  part  the  power  and  duties  of  the  Wisconsin  state 
hoard  of  mediqal  examiners,  namely : 

"To  investigate  all  complaints  in  regard  to  the  violation, 
noncompliance  with  or  disregard  of  the  provisions  of  sections 
1435a  to  143 5;^  inclusive,  and  to  bring  all  such  cases  to  the 
notice  of  the  proper  prosecuting  oflBcers,  and  to  institute  pros- 
■ecutions  for  such  violations,  noncompliance,  and  disregard; 
and  it  shall  be  the  duty  of  the  district  attorney  of  the  proper 
-county  to  prosecute  all  violations  of  said  sections  1435a  to 
1435;,  inclusive.  In  such  prosecutions  and  with  the  consent 
of  the  court  and  the  district  attorney,  the  attorney  retained 
by  the  board  may  assist  the  district  attorney." 

It  is  clear  that  this  statute  authorized  such  retained  attor- 
ney to  participate  in  the  trial  in  municipal  court  as  he  did 
with  the  consent  of  the  court  and  district  attorney.  The  fact 
that  such  attorney  appeared  in  the  case  in  the  district  court 
before  the  statute  was  enacted  is  no  objection  on  review  of  the 
judgment  of  the  municipal  court. 

(2)  The  claim  that  the  complaint  fails  to  state  an  offense 
And  that  it  is  fatally  defective  because  it  does  not  set  forth 
the  classes  of  medical  and  surgical  practitioners  exempted 
from  the  law  is  not  sustained.  The  complaint  set  out  every 
element  of  the  offense  defined  by  the  statute  in  conformity 
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with  the  rule  applied  in  Schaeffer  v.  State,  113  Wis.  595,  89 
N.  W.  481.  The  exemptions  specified  by  sec.  1435d,  Stats. 
1915,  are  in  a  separate  section  and  need  not  be  specified  in 
the  complaint ;  these  are  defensive  matters.  See  Splinter  v. 
State,  140  Wis.  567,  123  N.  W.  97. 

(3)  It  is  urged  that  the  complaint  is  defective  because  it 
charges  the  commission  of  the  oflFense  on  "information  and 
belief."  This  form  of  complaint  has  been  held  sufficient  to 
meet  the  calls  of  statutes  like  those  involved  here.  State  v. 
Davie,  62  Wis. -305,  22  N.  W.  411;  Murphy  v.  State,  124 
Wis.  635, 102  N.  W.  1087. 

(4)  It  is  also  contended  that  the  provisions  of  sec  1435/, 
Stats.  1913,  arbitrarily  attempt  to  define  what  is  to  constitute 
the  practice  of  medicine  and  surgery  and  condemn  practice 
which  do  not  in  substance  constitute  the  practice  of  medicine 
and  surgery  and  hence  deprive  persons  of  rights  guaranteed 
them  by  sec.  1,  amendm.  XIV,  of  the  federal  constitution 
and  sees.  5  and  11,  art.  I,  of  the  state  constitution.  Defend- 
ant claims  on  this  point  that  the  provisions  of  sec.  1435/, 
Stats.  1913,  which  declare  that  all  persons  shall  be  regarded 
as  practicing  medicine,  surgery,  or  osteopathy  who  shall  ap- 
pend to  their  names  the  words  or  letters  "^Doctor,*  *Dr.,^ 
Trofessor,'  Trof.,'  'Specialist,'  'M.  D.,'  'M.  B.,'  or  *D.  O.^ 
or  any  other  title  letters,  combination  of  letters  or  designation 
which  in  any  way  represents  him  or  her,  or  may  tend  to  rep- 
resent him  or  her,  as  engaged  in  the  practice  of  medicine, 
surgery,  or  osteopathy,  in  any  of  its  branches,  or  who  shall 
for  a  fee  or  for  any  compensation  of  any  kind  or  nature  what- 
soever, prescribe  or  recommend  for  like  use  any  drugs  or 
other  medical  or  surgical  treatment  or  osteopathic  manipu- 
lation, for  the  cure  or  relief  of  any  wound,  fracture,  bodily- 
injury,  infirmity  or  disease,  .  .  .''  are  an  arbitrary  and  un- 
lawful classification  as  medical  and  surgical  practitioners  of 
persons  who  are  not  necessarily  engaged  as  such  practition- 
ers, and  thus  deprives  them  of  the  liberty  to  do  these  things, 
contrary  to  their  constitutional  rights.     The  contention  over- 
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looks  the  provision  that  the  use  of  the  words  or  titles  so  ap- 
pended to  a  name  is  denounced  by  the  law  whenever  they  rep- 
resent or  tend  to  represent  the  person  as  a  practitioner  of 
medicine,  surgery,  or  osteopathy,  or  if  he  as  such  a  practi- 
tioner does  anything  by  way  of  treatment  or  gives  a  prescrip- 
tion for  a  fee.  All  the  prohibited  acts  are  limited  to  persons 
who  in  fact  do  these  things  as  practitioners  of  medicine,  sur- 
gery, or  osteopathy.  When  so  applied  these  regulations  have 
been  repeatedly  held  to  be  within  the  l^slative  power. 
State  V.  Heinemann,  80  Wis.  263,  49  K  W.  818;  State  ex 
rel  Kellogg  v.  Currens,  111  Wis.  431,  87  N.  W.  561;  State 
ex  rel.  Milwaukee  Med.  Coll.  v.  Chittenden,  127  Wis.  468, 
107  N.  W.  500;  Arnold  v.  Schmidt,  155  Wis.  55,  143  K  W. 
1055.  We  discover  nothing  in  these  provisions  which  con- 
flicts with  the  right  of  trial  by  jury  in  cases  arising  under 
this  law.  The  statute  is  a  proper  one  for  the  regulation  of 
the  practice  of  medicine,  surgery,  or  osteopathy,  and  the  pro- 
visions accomplish  this  purpose  in  a  reasonable  way.  The 
evidence  before  the  court  is  suflScient  to  sustain  the  convic- 
tion.    There  is  no  reversible  error  in  the  record. 

By  the  Court. — The  judgment  appealed  from  is  aflSrmed. 


Abaly,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

May  26— June  tS,  1916. 

Criminal  Una:  Bodomy:  Evidence:  Competency:  Other  offenses:  Repu- 
t€Uion:  Corroboration:  Instructions  to  jury:  Alibi:  Unfair  trial: 
Reversal  of  conviction. 

1.  Upon  a  trial  for  sodomy,  it  was  error  to  permit  the  defendant  to 
be  asked  on  cross-examination  whether  he  did  not  have  improper 
relations  with  a  certain  person,  naming  him,  other  than  the 
complaining  witness. 
Vol.  163  —  39 
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2.  The  state  in  making  its  case  proved  that  the  alleged  offense  was 
committed  on  March  13th  and  upon  no  other  day.  The  main 
defense  was  an  aliM,  and  there  was  strong  evidence  thereof. 
On  rebuttal  the  state  undertook  to  show  that  the  complaining 
witness  might  have  been  mistaken  as  to  the  day  and  that  the 
•crime  might  have  been  committed  on  some  other  day.  The 
court  charged  the  jury  that  the  vital  question  for  them  to  deter- 
mine was  whether  defendant  committed  the  crime  upon  any  day 
in  March.  Held^  that  even  if  there  was  no  affirmative  error  in 
such  charge  (a  point  not  decided)  the  jury  should  have  been 
further  instructed  that  if  the  testimony  of  the  complaining  wit- 
ness was  correct  as  to  the  date  and  if  the  evidence  of  an  alibi 
was  sufficient  to  prove  the  defendant's  absence  from  the  city  on 
that  date,  or  raised  a  reasonable  doubt  as  to  his  presence,  he  was 
entitled  to  be  acquitted. 

^.  It  was  error  in  this  case  to  refuse  a  requested  instruction  to  the 
effect  that  the  jury  should  use  great  caution  in  weighing  the 
testimony  of  the  complaining  witness,  that  it  is  ordinarily  un- 
safe to  convict  upon  the  uncorroborated  testimony  of  an  accom- 
plice, and  that  upon  the  actual  commission  of  the  crime  charged 
the  complaining  witness  was  not  corroborated  by  any  other  wit- 
ness. 

4.  Testimony  that  the  reputation  of  the  defendant  was  bad  was  in- 

competent, where  the  witness  based  his  opinion  of  such  reputa- 
tion upon  stories  and  talk  which  he  had  heard  after  the  prose- 
cution had  been  commenced. 

5.  Where,  upon  the  whole  record,  the  supreme  court  is  convinced 

that  the  defendant  did  not  have  a  fair  trial,  and  is  unable  to  say 
that  justice  has  been  done,  a  new  trial  should  be  ordered. 

Eeror  to  review  a  judgment  of  the  circuit  court  for  Rich- 
land county:  George  Clementson,  Circuit  Judge.  Re- 
versed. 

L.  H.  Bancroft,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney Oeneral  and  J.  F.  Baker  and  J.  E.  Messerschmidt,  as- 
sistant attorneys  general,  and  oral  argument  by  Mr,  Messer- 
schmidt. 

Kerwin,  J.  The  plaintiff  in  error,  hereinafter  called  the 
defendant,  was  convicted  of  an  offense  specified  in  sec.  4591, 
Stats,     The  case  is  here  for  review  on  errors  assigned. 
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1.  Error  is  assigned  in  permitting  the  prosecuting  attor- 
ney to  cross-examine  the  defendant  upon  matters  not  relevant 
to  the  issue.  The  offense  was  alleged  to  have  been  com- 
mitted at  Kichland  Center,  Richland  county,  Wisconsin,  with 
the  complaining  witness  on  the  13th  day  of  March,  1916. 
The  prosecuting  attorney  was  permitted  under  objection,  on 
cross-examination  of  defendant,  to  examine  him  at  great 
length  as  to  alleged  conversations  and  relations  with  persons 
other  than  the  complaining  witness  with  whom  it  was  alleged 
in  the  indictment  he  committed  the  offense  charged.  In 
pursuance  of  this  cross-examination  defendant  was  asked, 
among  other  things,  whether  he  did  not  have  improper  rela- 
tions with  a  certain  person,  naming  him,  other  than  the  com- 
plaining witness.     This  was  improper. 

It  is  further  assigned  that  the  court  erred  in  its  charge  to 
the  jury.  The  state  in  making  its  case  proved  that  the  al- 
leged offense  was  committed  March  13,  1915,  and  upon  no 
other  day.  After  the  defendant  had  proved  by  very  strong 
evidence  that  he  was  not  in  Richland  Center  on  the  13th, 
hence  could  not  have  conmiitted  the  crime  on  that  day,  the 
state  undertook  to  prove  on  rebuttal  that  the  complaining 
witness  might  have  been  mistaken  as  to  the  day  and  that  the 
crime  might  have  been  committed  on  some  other  day.  The 
court  charged  the  jury  that  the  vital  question  for  them  to  de- 
termine was  whether  the  defendant  committed  the  crime 
upon  any  day  in  the  month  of  March.  This  charge  is  com- 
plained of.  While  we  are  of  opinion  that  the  charge  was 
correct  as  an  abstract  rule  of  law,  in  the  instant  case  we  are 
not  able  to  say  that  it  did  not  prejudice  the  defendant. 

The  question  whether  the  charge  was  misleading  in  view  of 
the  state  of  the  evidence  is  not  entirely  clear.  The  evidence 
of  the  complaining  witness  is  very  positive  that  the  offense 
was  committed  on  the  exact  day  named  in  the  information. 
The  defendant  then  introduced  evidence  tending  to  show  that 
he  was  not  in  Richland  Center  at  the  time  stated  and  the 
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alibi  was  the  main  defense.  If  the  complaining  witnesses 
evidence  was  cowect  as  to  time  of  commission  of  the  offense, 
then  the  question  of  particular  date  became  more  important 
than  in  the  ordinary  case,  and  if  the  evidence  of  the  alibi 
were  sufficient  to  prove  the  defendant's  absence  from  the  city 
on  that  particular  date  or  raised  a  reasonable  doubt  as  to  his 
presence,  the  defendant  was  entitled  to  be  acquitted. 

Without  holding  that  there  was  affirmative  error  in  giving 
the  instruction  referred  to,  we  think,  in  view  of  the  state  of 
the  evidence,  that  there  should  be,  in  case  of  another  trial, 
some  such  additional  instruction  as  is  su^ested  above. 

The  court  charged  the  jury  that  it  was  for  them  to  deter- 
mine whether  the  evidence  of  the  complaining  witness  was 
corroborated,  and  refused  to  give  the  instruction  requested 
by  counsel  for  defendant  to  the  effect  that  in  considering  the 
testimony  of  the  complaining  witness  the  jury  should  use 
great  caution  in  weighing  his  testimony,  and  that  it  is  ordi- 
narily imsafe  to  convict  upon  the  uncorroborated  testimony 
of  an  accomplice,  and  upon  the  actual  commission  of  the 
crime  charged  against  the  defendant  the  complaining  witness 
is  not  corroborated  by  any  other  witness. 

It  was  prejudicial  error  to  refuse  this  instruction.  There 
was  no  evidence  corroborating  that  of  the  complaining  wit- 
ness upon  the  actual  commission  of  the  crime  charged. 
While  one  accused  of  crime  may  be  convicted  upon  the  testi- 
mony of  an  accomplice  alone,  there  is  often  great  danger  of 
injustice  being  done  the  accused  in  convicting  upon  such  evi- 
dence, and  the  court  may  properly  direct  an  acquittal  where 
the  case  of  the  state  rests  upon  such  evidence  alone.  Poraih 
V.  State,  90  Wis.  627,  63  N.  W.  1061;  IngaUs  v.  State,  48 
Wis.  647,  4  N.  W.  785;  MacJc  v.  State,  48  Wis.  271,  286,  4 
K  W.  449;  Murphy  v.  State,  124  Wis.  635,  102  K  W. 
1087.  In  Mercer  v.  Wright,  3  Wis.  645,  it  was  held  that  the 
jury  ought  not  to  convict  upon  the  uncorroborated  evidence 
of  an  accomplice  but  that  they  may  lawfully  do  so. 
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A  doctor  was  also  permitted  to  testify  that  the  reputa- 
tion of  defendant  was  bad,  basing  hia  opinion  of  defendant's 
reputation  upon  stories  and  talk  which  he  had  heard  after 
the  prosecution  of  this  case  had  been  commenced.  This  evi- 
dence was  incompetent  and  should  have  been  excluded. 

Several  other  errors  are  assigned  and  discussed  by  counsel 
for  defendant,  but  since  they  are  not  likely  to  occur  upon  an- 
other trial  we  shall  not  consider  them.  Sufficient  has  al- 
ready been  said  to  show  that  prejudicial  error  was  committed 
upon  the  trial 

Upon  the  whole  record  we  are  convinced  that  the  defend- 
ant did  not  have  a  fair  trial  and  we  are  unable  to  say  that 
justice  was  done  him.  Under  such  circumstances  the  de- 
fendant should  have  a  new  trial  Prinslow  v.  State,  140 
Wis.  131,  121  N.  W.  637;  Lonergan  v.  State,  111  Wis,  453, 
87  N.  W.  455. 

By  the  Court. — The  judgment  and  conviction  are  re- 
versed, and  the  cause  remanded  for  a  new  trial 


State  ex  bel.  Gilbebt,  Special  Counsd,  vs.  Philipp  and 

others. 

May  26— June  IS,  1916. 

Jformal  achooU:  AppropriatioiM :  Building  fund  not  depleted  by  unau- 
thorized  loan:  Injunction. 

Where  a  loan  from  the  normal  school  building  fund»  for  the  purpose 
of  improving  an  athletic  fields  was  not  authorized  by  law,  such 
loan,  though  never  repaid,  did  not  in  contemplation  of  law  de- 
plete the  building  fund;  and  the  state  board  of  education  should 
not  be  restrained  from  contracting  for  the  erection  of  a  building 
on  the  ground  that,  because  of  the  supposed  depletion  resulting 
from  such  loan,  the  building  fund  was  insufficient. 

Original  action  brought  in  this  court  to  restrain  the 
state  board  of  education  from  contracting  for  the  erection  of 
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a  physical  education  building  at  the  La  Crosse  normal  school 
to  cost  $80,000  for  the  alleged  reason  that  there  is  only 
$71,360.98  in  the  building  fund  now  available  for  such  pur- 
pose. The  petition  for  an  injunction  and  the  return  there- 
to disclose  the  following  facts :  At  the  time  of  the  commence- 
ment of  this  action  there  was,  according  to  the  records  of  the 
secretary  of  state,  in  the  building  fund  of  the  La  Crosse  nor- 
mal school  created  by  sub.  2,  sec.  406a,  Stats.  1915,  the  sum 
of  $26,360.98,  and  in  the  building  fund  created  by  sub.  37, 
sec.  172 — 54,  Stats.  1915,  the  sum  of  $45^000.  It  also  ap- 
pears that  in  the  autumn  of  1914  the  athletic  field  for  the 
normal  school  was  graded  and  improved  at  a  cost  of  $9,465.17 
and  there  being  no  funds  then  available  in  the  land  and  land 
improvement  fund  created  by  sub.  22,  sec  172 — 54,  Stats., 
the  board  of  normal  school  regents,  since  succeeded  by  the 
defendants  herein,  pursuant  to  a  resolution  charged  the  same 
against  the  building  fund  created  by  sub.  2,  sec.  406a,  Stats. 
1915,  with  the  proviso  that  the  bills  for  the  same  should  after 
March  1,  1915,  be  transferred  to  the  fund  created  by  sub.  22, 
sec.  172 — 54,  at  which  time  there  would  be  moneys  in  said 
fund  under  an  appropriation  then  available.  No  part  of  the 
sum  of  $9,465.17  has  ever  been  repaid  to  the  building  fund 
out  of  which  it  was  taken. 

Frank  L.  Gilbert,  special  counsel,  for  the  State. 

The  Attorney  General  and  E.  E.  Brossardj  assistant  attor- 
ney general,  for  the  defendants. 

ViNJE,  J.  If  the  loan  of  $9,465.17  from  the  building 
fund  created  by  sub.  2,  sec.  406a,  Stats.  1915,  was  not  au- 
thorized, then,  in  contemplation  of  law,  the  money  is  still  in 
that  fund  and  the  sum  of  $26,360  should  be  increased  by 
$9,465.17,  making  $35,825.17,  which  added  to  the  $45,000 
in  the  fund  created  by  sub.  37,  sec.  172 — 54,  makes  a  total 
of  $80,825.17  in  the  building  funds  available  for  the  con- 
struction of  the  building.  We  have  not  been  referred  to,  and 
have  been  unable  to  find,  any  authority,  statutory  or  other- 
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wise,  for  the  attempted  borrowing  of  the  $9,465.17  from  the 
building  fund  for  the  purpose  of  improving  the  athletic  field. 
On  the  contrary,  sec.  172 — 131,  Stats.  1915,  forbids  the  fore- 
stalling of  appropriations  or  the  diversion  of  funds.  The 
board  of  r^ents  having  no  authority  to  borrow  from  the 
building  fund,  the  money  was  taken  therefrom  without  legal 
warrant.  When  so  taken  the  fund  is  not  depleted.  In  con- 
templation of  law  the  money  is  still  in  the  fund  for  all  Inti- 
mate purposes  thereof.  Hohl  v.  Westford,  33  Wis.  323; 
School  Districts  v.  Edwards,  46  Wis.  150,  49  N.  W.  968. 
It  follows  that  there  is  a  sufficient  fund  on  hand  to  construct 
the  building  and  that  no  injunction  should  issue. 

By  the  Court. — ^Writ  of  injunction  denied  and  complaint 
dismissed  upon  the  merits. 


State,  Plaintiff  in  error,  vs.  Pierce,  Defendant  in  error. 

May  27-^une  IS,  1916. 

Constitutional  law:  Freedom  of  speech:  Abridgment:  Corrupt  Prac- 
tices Act:  Validity. 

1.  By  sec.  12.05,  Stats.  1915,  a  mere  private  citizen,  not  a  candidate 

or  member  of  a  personal  or  party  committee,  residing  in  one 
county,  was  forbidden  to  spend  money  in  another  coimty  in  in- 
vestigating the  governmental,  political,  and  financial  affairs  of 
the  state  and  communicating  the  results  of  his  investigations  to 
the  electors  of  the  state  generally,  for  the  purpose  of  influenc- 
ing the  voting  at  a  general  election. 

2.  In  forbidding  such  acts  said  sec.  12.05  contravenes  sec.  3,  art.  I, 

Const.,  which  provides  that  "Every  person  may  freely  speak, 
write  and  publish  his  sentiments  on  all  subjects,  being  respon- 
sible for  the  abuse  of  that  right,  and  no  laws  shall  be  passed  to 
restrain  or  abridge  the  liberty  of  speech  or  of  the  press." 

3.  Said  sec.  12.05  not  having  been  the  inducement  to  or  the  compen- 

sation for  the  remainder  of  the  Corrupt  Practices  Act,  its  inva- 
lidity does  not  affect  the  validity  of  the  other  parts  of  the  act 
SiEBECKEB  and  Kerwin,  JJ.,  dissent 
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Errob  to  review  an  order  of  the  municipal  court  of  Dane 
county:  John  C.  Fehlandt,  Judge.     Affirmed. 

The  state  brings  this  writ  of  error  to  reverse  an  order 
quashing  an  indictment  for  violation  of  the  so-called  "Cor- 
rupt Practices  Act/'  being  ch.  650  of  the  Laws  of  1911 
(now  ch.  12,  Stats.  1915). 

This  law  is  intended  to  prevent  the  profuse  and  corrupt 
expenditure  of  money  during  political  campaigns  as  well  as 
at  elections  or  primaries.  The  first  section  of  the  act  (sec, 
12.01)  contains  definitions  of  certain  terms  used  in  the  act 
and  declares,  among  other  things,  that  an  act  shall  be  deemed 
to  have  been  done  for  "political  purposes"  when  it  is  "of  a 
nature,  is  done  with  the  intent,  or  is  done  in  such  a  way,  as 
to  influence  or  tend  to  influence,  directly  or  indirectly,  voting 
at  any  election  or  primary."  Sec.  12.02  prohibits  the  know- 
ing receipt  of  any  money,  property,  or  thing  of  value,  or 
promise  or  pledge  thereof,  constituting  a  disbursement  for 
political  purposes  contrary  to  law.  Sec.  12.03  prohibits  ex- 
penditures for  political  purposes  by  candidates  except 
through  a  party  committee  or  through  his  personal  campaign 
committee.  Sec.  12.04  provides  for  the  appointment  by  a 
candidate  of  a  personal  campaign  committee.  Sec.  12.05, 
for  violation  of  which  this  prosecution  is  brought,  provides 
as  follows: 

"12.05  Disbursements  by  persons  other  than  candidates. 
No  person  or  group  of  persons,  other  than  the  candidate  or 
his  personal  campaign  committee  or  a  party  committee,  shall 
make  any  disbursement  for  political  purposes  otherwise  than 
through  a  personal  campaign  committee  or  a  party  commit- 
tee, except  that  expenses  incurred  for  rent  of  hall  or  other 
rooms,  for  hiring  speakers,  for  printing,  for  postage,  for  tele- 
graphing or  telephoning,  for  advertising,  for  distributing 
printed  matter,  for  clerical  assistance  and  for  hotel  and 
traveling  expenses,  may  be  contributed  and  paid  by  a  person 
or  group  of  persons  residing  within  the  county  where  such 
expenses  are  incurred;  and  except  that  a  speaker  may  pay 
his  actual  traveling  expenses  in  going  to  and  from  meetings 
addressed  by  him." 
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Sec.  12.06  enumerates  the  political  purposes  for  which  a 
candidate  may  make  disbursements.  Sec  12.07  enumerates 
the  political  purposes  for  which  a  party  committee  or  personal 
campaign  committee  may  make  disbursements. 

The  act  contains  other  sections  limiting  the  amounts  of 
expenditures  by  candidates,  requiring  the  filing  of  accounts 
of  receipts  and  disbursements  both  by  candidates  and  com- 
mittees, r^ulating  the  solicitation  of  contributions  and  the 
publication  of  political  advertisements,  and  prescribing  other 
limitations  on  the  political  activities  of  candidates  and  com- 
mittees which  are  not  deemed  necessary  to  set  forth  at  length. 

The  indictment  contains  four  counts,  the  first  charging  a 
violation  of  sec.  12.05  by  the  making  of  unlawful  expendi- 
tures for  political  purposes  in  the  campaign  preceding  the 
primary  election  held  September  1,  1914;  the  other  counts 
charging  like  violations  of  the  same  section  in  the  campaign 
preceding  the  general  election  in  November,  1914,  the  sec- 
ond charging  the  expenditure  of  $150  August  27,  1914,  the 
third  charging  the  expenditure  of  $100  October  31,  1914, 
the  fourth  charging  the  expenditure  of  $1,000  between  Sep- 
tember 2  and  November  3,  1914. 

The  counts  are  identical  in  language  so  far  as  the  essen- 
tial allegations  are  concerned,  and  the  gist  of  each  is  that  the 
defendant,  being  a  citizen  and  resident  of  Rock  county  and 
not  a  candidate  or  member  of  a  personal  or  party  committee, 
unlawfully  made  the  disbursements  named  for  political  pur- 
poses in  the  county  of  Dane,  otherwise  than  through  any  per- 
sonal or  campaign  committee  and  otherwise  than  as  a  speaker 
coming  to  and  from  meetings  addressed  by  him,  "said  dis- 
bursements being  made,  ordered,  directed,  and  caused  to  be 
made  by  said  Charles  E.  Pierce  in  and  about  the  collecting 
and  gathering  of  facts  and  information  concerning  the  po- 
litical, governmental,  and  financial  affairs  of  the  government 
and  administration  of  the  state  of  Wisconsin  and  the  public 
institutions  of  said  state  and  its  governmental  departments, 
and  communicating  such  information  and  facts  not  to  or  for 
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any  political  party  in  said  state,  but  generally  to  the  electors 
and  taxpayers  thereof,  with  the  intent  and  for  the  purpose 
of  influencing  the  voting  at  the  general  election  held  in  said 
county  of  Dane  and  throughout  the  state  of  Wisconsin." 

The  Attorney  Oeneral,  E.  E.  Brossard,  assistant  attorney 
general,  and  Harry  Sauthoff,  district  attorney,  for  the  plaint- 
iff in  error. 

For  the  defendant  in  error  there  were  separate  briefs  by 
Jeffris,  Mouat,  Oestreich  &  Avery,  attorneys,  with  J.  M. 
Clancey  and  T.  C.  Richmondj  of  counsel ;  by  J.  M.  Clancey, 
attorney,  with  T.  C.  Richmond  and  0.  A.  Oestreich,  of  coun- 
sel; and  by  T.  (7.  Richmond,  attorney,  with  /.  M.  Clancey 
and  Otto  Oestreich,  of  counsel;  and  the  cause  was  argued 
orally  by  Mr.  0.  A.  Oestreich,  Mr.  Clancey,  Mr.  John  B. 
Sanborn,  and  Mr.  Richmond. 

WiNSLOw,  C.  J.  The  indictment  charges  that  Mr.  Pierce, 
being  a  mere  private  citizen  residing  in  Rock  county  and  not 
a  candidate  or  conmiitteeman,  spent  money  in  Dane  county 
in  investigating  the  governmental,  political,  and  financial  af- 
fairs of  the  state  and  communicating  the  results  of  hid  inves- 
tigations to  the  electors  of  the  state  generally,  for  the  pur- 
pose of  influencing  the  voting  at  the  approaching  election  in 
Dane  county.  The  communication  must,  of  course,  have 
been  by  word  of  mouth  or  by  the  circulation  of  printed  mat- 
ter. 

These  acts  are  said  to  be  criminal  because  of  the  provisions 
of  sec.  12.05  of  the  Corrupt  Practices  Act,  which  is  quoted 
at  length  in  the  statement  of  facts. 

The  suggestion  that  these  acts  constitute  crime  is  some- 
what startling,  but  the  state  points  to  the  fifth  section  of  the 
Corrupt  Practices  Act  (sec.  12.05,  Stats.  1915),  and  upon 
consideration  of  this  section  it  seems  clear  that  it  forbids 
such  acts  as  are  here  alleged.  The  only  question  remaining, 
therefore,  is  the  question  whether  the  constitution  permits 
such  acts  as  are  here  alleged  to  be  prohibited. 
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Freedom  of  speech  and  freedom  of  the  press  have  always 
been  supposed  to  be  the  very  corner-stones  of  Anglo-Saxon 
democratic  institutions.  All  of  our  state  constitutions,  as 
well  as  the  federal  constitution,  expressly  preserve  these 
rights.  The  constitution  of  Wisconsin  declares  (sec.  3, 
art.  I),  "Every  person  may  freely  speak,  write  and  publish 
his  sentiments  on  all  subjects,  being  responsible  for  the  abuse 
of  that  right,  and  no  laws  shall  he  passed  to  restrain  or 
abridge  the  liberty  of  speech  or  of  the  press." 

This  provision  is  somewhat  more  definite  and  sweeping 
than  is  contained  in  some  of  the  constitutions.  It  declares 
that  the  freedom  extends  to  "all  subjects"  and  expressly  pro- 
hibits the  restraint  or  abridgment  of  that  freedom.  The  or- 
dinary meaning  of  the  word  abridge  is  to  diminish  or  to  les- 
sen but  not  to  cut  off  entirely. 

The  federal  constitution  (amendm.  I)  provides  that  "Con- 
gress sh^  make  no  law  .  .  .  abridging  the  freedom  of 
speech  or  of  the  press." 

The  question  presented  is  whether  sec.  12.05  restrains  or 
abridges  the  liberty  of  the  citizen  to  freely  speak  and  "pub- 
lish his  sentiments  on  all  subjects." 

We  think  there  is  no  doubt  that  it  does  do  so.  Under  its 
terms  a  man  or  body  of  men  who  are  honestly  convinced  of 
the  necessity  of  a  change  of  policy  in  the  state  government 
conmiit  a  crime  if  they  spend  any  money  in  another  county 
than  their  own  in  bringing  their  views  to  the  notice  of  the 
voters  of  such  other  county.  There  is  really  but  one  excep- 
tion to  this,  and  that  is  that  a  public  speaker  may  pay  his 
traveling  expenses  in  going  to  and  from  his  own  meetings,  but 
even  he  may  not  hire  a  hall  in  which  to  make  his  speech. 

If  this  be  not  an  abridgment  of  freedom  of  speech  it  would 
be  diflScult  to  imagine  what  would  be.  Under  such  a  law  no 
pioneer  in  any  reform  which  depends  for  its  success  on  a 
change  in  the  law  could  leave  his  own  county  and  communi- 
cate his  sentiments  at  his  own  expense  to  his  fellow  citizens 
of  other  counties  without  committing  a  crime.     Under  such 
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laws  no  great  propaganda  for  better  laws  and  better  political 
conditions  which  has  not  been  formally  taken  up  by  a  political 
party  can  ever  be  carried  on,  and  the  reformer  whose  eye  kin- 
dles with  the  dawning  light  of  a  better  day  must  be  content  to 
confine  his  personal  activities  to  the  inhabitants  of  his  own 
small  bailiwick.  Almost  every  forward  step  in  political  and 
governmental  affairs  comes  as  the  result  of  long  agitation  and 
discussion  in  the  press,  on  the  rostrum,  and  in  the  open 
forum  of  personal  contact.  This  agitation  and  discussion 
often  goes  on  for  years  before  the  idea  is  formally  indorsed 
by  any  party.  Yet  it  will  generally  be  the  case  that  during 
this  period  there  will  be  individual  candidates  in  one  party 
or  the  other,  or  both,  who  favor  the  new  thought  Now  this 
law  means  that  in  such  a  situation  no  man  or  group  of  men 
can  do  a  stroke  of  political  work  involving  expense  in  any 
other  county  than  their  own,  however  legitimate  and  praise- 
worthy be  the  means  which  are  used.  No  political  commit- 
tee will  take  up  the  work  for  the  very  good  reason  that  the 
party  organization  has  not  indorsed  the  doctrine. 

There  are  times  also  when  devoted  citiaens  firmly  believe 
that  no  organized  political  party  stands  for  the  right  or  de- 
serves support  and  that  an  independent  candidacy  is  neces- 
sary. Can  it  be  that  under  such  circumstances  these  citizens 
can  be  wholly  deprived  of  the  right  to  go  to  any  part  of  the 
state  at  their  own  expense,  collect  information  on  the  subject, 
and  endeavor  by  word  of  mouth  or  by  the  distribution  of 
printed  matter  to  put  the  issue  as  they  see  it  before  such  fel- 
low voters  who  are  not  residents  of  their  own  county  ? 

We  are  very  clearly  of  opinion  that  this  question  must  be 
answered  in  the  negative. 

Mr.  Pierce,  according  to  the  indictment,  did  this  thing. 
He,  being  a  resident  of  Rock  county,  spent  money  in  Dane 
county  in  gathering  facts  concerning  governmental  affairs 
and  in  communicating  those  facts  to  the  people  of  the  state 
at  large  with  the  intent  of  influencing  the  voting  at  the  ap- 
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proaching  election.  This  cannot  be  made  a  criminal  act 
while  the  constitutional  guarantees  of  freedom  of  speech  and 
freedom  of  the  press  remain  as  they  now  ara 

We  are  by  no  means  unmindful  of  the  high  and  admirable 
purposes  which  inspired  the  authors  of  the  Corrupt  Practices- 
Act  There  is  no  member  of  this  bench  who  is  not  in  the 
fullest  sympathy  with  any  legislation  which  will  tend  to  re- 
duce to  an  absolute  minimum  the  danger  of  corruption  and 
coercion  during  political  campaigns;  but  when  such  a  law 
goes  beyond  regulation  and  absolutely  prohibits  that  which 
the  constitution  expressly  protects,  the  court  can  do  nothing 
but  say  sa 

This  does  not  mean  that  the  Corrupt  Practices  Act  is  in- 
valid as  a  whole.  We  are  now  concerned  with  sec  12.05  alone. 
We  feel  obliged  to  say  that  so  far  as  it  prohibits  the  doing  of 
such  acts  as  are  charged  in  this  indictment  it  violates  the 
constitutional  guarantees  of  freedom  of  speech  and  freedom 
of  the  press.  We  go  no  further.  This  section  was  certainly 
not  the  inducement  to  or  the  compensation  for  the  balance  of 
the  law ;  in  other  words,  we  are  well  assured  that  the  l^s- 
lature  would  not  have  rejected  the  entire  law  had  they  real- 
ized that  this  section  abridges  the  freedom  of  speech  and 
freedom  of  the  press  in  violation  of  the  constitutional  guar- 
antees. The  remaining  sections  of  the  law  therefore  are  un- 
affected by  this  decision. 

By  the  Court. — Order  aflSrmed,  and  action  remanded  with 
directions  to  dismiss  the  sama 

The  following  opinion  was  filed  July  17,  1916 : 

SiBBEOKE]^  J.  (dissenting).  The  decision  of  the  court 
approves  the  legislative  propriety  of  enacting  laws  to  prevent 
corrupt  practices  in  elections  in  order  to  preserve  the  purity 
of  the  ballot  The  American  Congress,  the  English  Parlia- 
ment, and  our  state  legislatures  have  exerted  their  legislative 
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powers  for  the  accomplishment  of  this  object  by  enacting 
such  laws,  some  of  which  were  enacted  prior  to  the  adoption 
of  our  state  constitution.  By  these  laws  the  expenditure  of 
money  in  elections  is  attempted  to  be  so  regulated  as  to  pre- 
vent the  abuse  and  corruption  of  the  elective  franchise.  The 
leading  features  of  the  acts  are  restrictions  on  contributions 
and  expenditures,  publicity  thereof,  and  the  imposition  of 
penalties  for  violation  of  the  prescribed  regulations.  The 
court  holds  that  the  provisions  of  sec  12.05,  Stats.  1915,  of 
our  act  on  this  subject  are  invalid  because  they  improperly 
"restrain  or  abridge  the  liberty  of  the  citizen  to  freely  speak 
and  publish  his  sentiments  on  all  subjects"  as  guaranteed  by 
sec.  3,  art  I,  of  the  state  constitution.  The  terms  of  sec 
12.05,  Stats.  1915,  are  not,  in  my  opinion,  an  invalid  restraint 
or  abridgment  of  these  rights,  in  the  light  of  an  urgent  neces- 
sity to  regulate  the  mischievous  expenditures  of  money  in 
elections.  It  is  important  to  observe  that  the  statute  does 
not  regulate  the  expenditures  of  money  by  persons  in  their 
political  activities,  or  in  promulgating  their  sentiments  and 
convictions  on  any  subject  or  any  policy  of  government  dis- 
associated from  and  independent  of  any  activity  of  influenc- 
ing voters  in  an  election,  and  also  that  no  person  is  precluded 
from  participating  as  a  speaker  in  political  campaigning  in 
elections  and  speaking  his  sentiments  freely,  except  that 
when  a  person  so  participates  as  a  speaker  in  an  election  cam- 
paign to  influence  voters  he  is  required  to  file  statements  of 
his  expenditures  as  such  a  speaker,  or  that  he  carry  on  his 
work  at  the  expense  of  a  party  committee,  a  personal  cam- 
paign committee,  or  a  local  county  agency,  who  are  required 
to  file  and  make  public  all  disbursements  incurred  by  them 
for  political  purposes.  Manifestly  these  regulations  of  car- 
rying on  political  campaigns  and  requiring  all  persons  en- 
gage<l  in  them  to  comply  with  the  provisions  of  this  law  were 
enacted  for  the  purpose  of  controlling  the  expenditure  of 
money  in  elections — an  object  clearly  within  the  l^slative 
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power.  The  act  also  permits  the  widest  freedom  to  all  per- 
sons and  groups  of  persons  to  promote  and  agitate  for  any 
cause  by  the  press  and  print  through  the  mails  at  the  place 
of  their  residence  and  thence  throughout  the  state.  Thia 
shows  that  the  freedom  of  speech  and  press  is  wholly  unaf- 
fected by  the  provisions  of  this  act  and  is  as  unconfined  aa 
ever  as  to  all  matters  other  than  campaigning  for  votes  in  an 
election,  and  in  such  campaigns  all  persons  have  the  unre- 
stricted liberty  to  speak  throughout  the  state  as  they  please 
and  employ  the  mails  of  their  counties  and  thence  through- 
out the  state  to  publish  their  sentiments  and  expound  their 
doctrines,  policies,  and  reforms  concerning  any  cause.  A 
very  broad  and  unrestricted  field  for  activity  is  thus  avail- 
able to  every  publicist,  speaker,  reformer,  or  any  body  of 
men  honestly  concerned  with  the  necessity  of  bringing  their 
views  to  the  notice  of  voters  of  the  state.  I  am  unable  to 
perceive  how  the  requirements  of  this  law,  to  give  an  account 
of  the  disbursements  connected  with  such  activities  and  to 
carry  them  on  through  the  committees  and  local  county 
groups  in  cases  of  political  agitation,  for  the  purpose  of  en- 
abling the  state  to  prevent  corruption  in  elections,  can  be 
considered  an  invasion  of  the  freedom  of  speech  or  press. 
Reasonable  regulations  to  guard  the  ballot  are  necessary  to 
prevent  unbridled  license  in  the  exercise  of  these  fundamen- 
tal rights  in  order  to  maintain  a  government  of  laws.  As 
above  indicated,  corrupt  practices  acts  are  enacted  to  remedy 
these  evils,  and  the  right  of  free  speech  and  press  does  not 
imply  that  its  inviolability  is  such  that  it  can  do  no  wrong. 
Indulgence  of  it  is  always  conditioned  on  the  proposition 
that  its  exercise  does  not  subvert  the  government  and  is  "lim- 
ited, but  not  abridged,  by  laws  passed  in  the  exercise  of  the 
police  power,  for  the  protection  of  the  moral  health  of  the 
community.^'  Black,  Const.  Law  (3d  ed.)  p.  653;  State  ex 
rel.  Runge  v.  Anderson,  100  Wis.  523,  76  K  W.  482;  State 
ex  rel.  Nordin  v.  Erickson,  119  Minn.  152,  137  N.  W.  386; 
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State  V.  Pioneer  Press  Co.  100  Minn.  173,  110  N.  W-  867. 
The  l^slative  provisions  of  sec.  12.05  are  directed  at  the 
evils  in  elections  and  seek  to  correct  them  by  limiting  con- 
tributions and  expenditures  of  money  and  by  requiring  all 
persons  engaged  in  political  campaigning  to  carry  on  their 
activiti^  through  the  prescribed  agencies  of  committees  and 
local  groups.  To  accomplish  these  purposes  the  l^slature 
found  it  necessary  and  expedient  to  subject  the  citizen  to 
these  methods  of  campaigning,  which  in  some  measure  oper- 
ate to  confine  the  rights  of  the  freedom  of  speech  and  press 
in  elections  to  the  prescribed  manner  of  exercising  them. 
But  such  restrictions  to  secure  the  public  welfare  are  implied 
in  the  very  language  of  sec.  3,  art  I,  of  our  constitution, 
"Every  person  may  freely  speak,  write  and  publish  his  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  thai 
right,  and  no  laws  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press.''  This  provision  of  the  con- 
stitution in  common  with  all  other  provisions  is  subordinate 
to  the  great  leading  purpose  for  which  constitutional  govern- 
ments have  been  established,  namely,  to  form  a  more  perfect 
government  and  to  promote  the  general  welfare,  and,  like 
all  fundamental  rights,  requires  regulation  to  prevent  these 
rights  from  being  abused,  which  is  the  law  of  liberty.  This 
doctrine  is  forcibly  and  clearly  expressed  in  the  words: 

"Power  to  determine  such  questions,  so  as  to  bind  all,  must 
exist  somewhere;  else  society  will  be  at  the  mercy  of  the  few, 
who,  regarding  only  their  own  appetites  or  passions,  may  be 
willing  to  imperil  the  peace  and  security  of  the  many,  pro- 
vided only  they  are  permitted  to  do  as  they  please.  Under 
our  system  that  power  is  lodged  with  the  legislative  branch 
of  the  government.  It  belongs  to  that  department  to  exert 
what  are  known  as  the  police  powers  of  the  state  and  to  de- 
termine primarily  what  measures  are  appropriate  or  needful 
for  the  protection  of  the  political  morals,  the  public  health, 
or  the  public  safety."  Mugler  v.  KwnsaSj  123  TJ.  S.  623, 
660,  8  Sup.  Ct  273. 
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Where  the  abuse  of  the  purity  of  elections  begins,  through 
whatever  naeans  it  be  accomplished,  liberty  of  speech  and 
press  must  end,  for  without  such  a  check  this  right  could  be 
made  a  most  effective  instrument  of  mischief.  The  Corrupt 
Practices  Act  was  framed  to  guard  against  such  mischiefs, 
and  the  l^slature  found  its  provisions  appropriate  and  nec- 
essary to  check  existing  evils,  which  threatened  to  subvert 
the  rights  and  privileges  of  the  elective  franchise.  In  the 
light  of  the  public  evils  and  the  pernicious  influence  on  vot- 
ers in  elections  which  flow  from  the  lavish  expenditure  of 
money,  there  is  much  justice  and  sound  public  policy  in  the 
l^slative  restrictions  imposed  on  persons  by  the  Corrupt 
Practices  Act.  No  doubt  exertion  of  the  legislative  power 
in  this  regard  has  its  diflSculties  and  embarrassments  in  order 
to  preserve  and  protect  the  elective  franchise  from  abuse  and 
the  rights  guaranteed  by  liberty  of  speech  and  press.  I  am 
unable  to  concur  in  the  view  of  the  court  that  the  provisions 
of  sec  12.05,  Stats.  1915,  are  an  unconstitutional  invasion  of 
the  rights  of  freedom  of  speech  and  press.  The  regulations 
and  conditions  of  this  section  are  appropriate,  reasonable, 
and  in  the  legislative  discretion  necessary  means  in  the 
scheme  of  the  law  to  eradicate  existing  evils  in  elections,  and 
hence  do  not  conflict  with  the  rights  of  free  speech  and  press. 
I  consider  the  enactment  of  the  law  a  proper  exertion  of  the 
legislative  power  and  within  the  discretion  which  obviously 
animated  the  legislators  in  their  vigilance  to  correct  existing 
mischiefs  that  threaten  to  subvert  the  purity  of  elections,  and 
that  its  provisions  do  not  operate  to  unreasonably  restrain  or 
abridge  the  liberty  of  speech  and  press  in  the  light  of  eradi- 
cating the  evils  that  have  grown  up  in  the  political  field  from 
lavish  expenditures  of  money  which  menace  the  freedom  and 
purity  of  the  ballot 

I  am  authorized  to  state  that  Mr.  Justice  Keewin  concurs 
in  this  dissenting  opinion. 
Vol.163  — 40 
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State  ex  rel.  City  of  Superiob  vs.  Donald,  Secretary  of 

State. 

May  tl—June  IS,  1916. 

States:  Appropriating  state  funds  to  local  purposes:  Oonstitutiondl 
law:  Taxation:  Uniformity:  Railroad  property:  Classification: 
Tax  derived  from  marine  terminals:  Distribution  to  municipali- 
ties. 

1.  Ch.  407,  Laws  1915  (sees.  51.08.  51.29,  51.30,  Stats.  1915),— pro- 

viding for  a  separate  valuation  of  "any  docks,  piers,  wharves  olr 
grain  elevators  used  in  transferring  freight  or  passengers  be- 
tween cars  and  vessels"  which  have  been  included  in  the  value 
of  a  railroad  company's  property  as  a  whole,  and  that  the  taxes 
paid  by  the  company  which  are  derived  from  or  apportionable  to 
such  separately  valued  property  shall  be  distributed  to  the  mu- 
nicipalities respectively  in  which  such  property  is  located, — ia 
not  void  on  the  ground  that  it  appropriates  money  of  the  state 
to  local  purposes,  since,  if  the  law  is  otherwise  valid,  the  moneys 
are  not  state  funds  but  belong  to  the  municipalities,  though  col- 
lected by  the  state  as  a  matter  of  convenience. 

2.  Said  statute  does  not  in  any  way  violate  sec.  1,  art.  VIII,  Const., 

which  requires  the  rule  of  taxation  to  be  uniform. 

3.  Nor  is  it  in  any  sense  a  law  "for  assessment  or  collection  of 

taxes,"  within  the  meaning  of  sub.  6,  sec.  31,  art.  IV,  Const.,  since 
it  does  not  become  effective  for  any  substantial  purpose  until 
.after  the  assessment  and  collection  of  the  tax  are  fully  completed. 

4.  Ehren  if  sec.  5,  art.  VIII,  Const.,  limits  state  taxation  to  a  sum  suf- 

ficient to  defray  the  estimated  expenses  of  the  state  for  the  year, 
the  statute  does  not  violate  that  section,  since  the  taxf|n  ques- 
tion is  simply  collected  by  the  state  as  agent  of  the  municipality. 

5.  So  far  as  the  rate  of  the  tax  is  concerned  there  can  be  no  classi- 

fication of  railroad  property  or  subjection  of  one  part  to  a  dif- 
ferent rate  from  that  to  which  the  remainder  is  subjected. 

6.  But  municipalities  in  which  marine  terminals  are  located  being 

burdened  with  responsibilities,  duties,  and  financial  obligations 
not  shared  by  municipalities  possessing  only  ordinary  railroad 
property,  it  cannot  be  said  that  the  classification  made  by 
ch.  407,  Laws  1915,  is  arbitrary  or  invalid. 

Mandamus  to  the  Secretary  of  State. 
For  the  petitioner  there  was  a  brief  by  H.  V,  Oard  and 
T.  L.  Mcintosh,  and  oral  argument  by  Mr.  Oard. 
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There  was  also  a  brief  by  Crownhart  &  Wylie,  of  counsel 
for  CUy  of  Superior  and  City  of  Ashland,  and  W.  Stanley 
Smith,  city  attorney  of  Ashland,  and  oral  argument  by  Mr. 
C  H.  Crownhart  and  Mr.  Smith. 

For  the  City  of  Milwaukee,  as  amicus  curice,  the  cause 
was  submitted  on  the  brief  of  Clifton  Williams,  city  attor- 
ney, and  Garfield  S.  Canright,  assistant  city  attorney. 

The  Attorney  General  and  W infield  W.  GUman,  assistant 
attorney  general,  for  the  defendant 

WiNSLOw,  C.  J.  This  is  an  action  of  mandamus  brought 
originally  in  this  court  to  compel  the  secretary  of  state  to 
audit  certain  claims  made  by  the  city  of  Superior  under  the 
provisions  of  ch.  407,  Laws  1915  (sees.  51.08,  51.29,  51.30, 
Stats.  1915).  The  defendant  moves  to  quash  the  alternative 
writ. 

The  question  presented  is  as  to  the  constitutionality  of  the 
act  named.  The  act  provides  in  substance  that  after  valuing 
the  property  of  a  railroad  company  as  a  whole  the  state  tax 
commission  shall  make  a  separate  valuation  of  "any  docks, 
piers,  wharves  or  grain  elevators  used  in  transferring  freight 
or  passengers  between  cars  and  vessels"  which  have  been  in- 
cluded in  the  value  of  the  railroad  property  as  a  whole,  and 
that  the  taxes  paid  by  the  company  which  are  derived  from 
or  apportionable  to  such  separately  valued  property  on  the 
basis  of  the  separate  valuation  aforesaid  shall  be  distributed 
to  the  towns,  villages,  and  cities  respectively  in  which  such 
property  is  located. 

The  city  of  Superior  in  this  action  is  attempting  to  enforce 
this  law  and  compel  the  auditing  oflScer  of  the  state  to  audit 
its  claims  for  those  sums  received  by  the  state  resulting  from 
the  taxation  of  railroads  terminating  at  Superior  which  are 
apportionable  to  the  dock,  elevator,  and  wharf  property  lo- 
cated in  that  city  and  constituting  the  means  of  transfer  of 
freight  and  passengers  from  railroad  to  ship  and  vice  versa. 

These  claims  are  resisted  on  the  ground  that  the  law  is  un- 
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constitutional  and  void  for  the  following  reasons:  (1)  it  ap- 
propriates money  of  the  state  for  a  local  purpose  and  not  a 
state-wide  public  purpose;  (2)  it  violates  sec.  1  of  art  VIII 
of  the  state  constitution,  requiring  the  rule  of  taxation  to  be 
uniform;  (3)  it  violates  sub.  6  of  sec.  31  of  art  IV  of  the 
constitution,  prohibiting  the  enactment  of  special  laws  for 
the  assessment  and  collection  of  taxes;  (4)  it  violate  sec  5 
of  art.  VIII  of  the  constitution,  providing  for  the  levy  of  an 
annual  state  tax  sufficient  to  defray  the  estimated  expenses 
of  the  state  for  the  year.  These  contentions  will  be  taken 
up  in  their  order. 

1.  The  first  objection  may  be  quickly  disposed  of  by  the 
self-evident  proposition  that  if  this  legislation  is  otherwise 
valid,  i.  e.  if  there  is  no  constitutional  objection  of  any  other 
nature  which  stands  in  the  way,  then  these  funds  are  not  in 
any  true  sense  state  funds,  but  simply  funds  belonging  to  the 
city  of  Superior  which  have  been  collected  by  the  state  as  a 
matter  of  convenience  in  the  administration  of  the  tax  laws 
and  are  temporarily  held  by  the  state  treasurer  as  custodian 
only  for  the  city  and  are  to  be  turned  over  to  the  owner  upon 
proper  demand.  We  pass,  therefore,  to  the  consideration  of 
the  other  objections. 

2.  It  is  quite  impossible  for  us  to  perceive  in  what  way  it 
can  be  argued  that  this  legislation  violates  the  rule  of  uni- 
formity in  taxation  of  property.  This  rule  was  placed  in 
the  constitution  for  the  protection  of  the  taxpayer  so  that 
there  may  be  no  discrimination  in  property  taxation.  There 
is  none  here.  The  law  does  not  change  in  the  least  the  tax- 
payer's burden.  He  pays  exactly  the  same  tribute  whether 
his  whole  tax  contribution  remains  in  the  state  treasury  or 
whether  part  of  it  goes  to  the  city  treasury.  He  has  not  been 
taxed  at  one  rate  on  a  part  of  his  property  and  at  a  higher 
rate  upon  another  part,  as  was  the  case  prior  to  the  passage 
of  this  law.  Mirmeapolis,  8t  P.  &  8.  8.  M.  R.  Co.  v.  Doug- 
las Co.  159  Wis.  408,  150  N.  W.  422, 
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3.  It  is  equally  difficult  for  us  to  see  how  this  law  can  be 
in  any  sense  called  a  law  for  the  assessment  or  collection  of  a 
tax.  It  does  not  become  effective  for  any  substantial  .purpose 
until  after  the  assessment  and  collection  of  the  tax  are  fully 
completed.  The  processes  of  assessment  and  collection  re- 
main the  same  in  operation  and  in  effect  as  before. 

4.  The  fourth  contention  is  answered  by  the  same  consid- 
erations which  apply  to  the  first  contention.  If  this  fund  in 
fact  belongs  to  the  city  and  is  simply  collected  by  the  state 
for  convenience  as  the  agent  of  the  city,  then  of  course  there 
is  no  violation  of  the  constitutional  command  that  a  tax  suf- 
ficient to  defray  the  estimated  expenses  of  the  state  for  the 
year  shall  be  annually  levied,  conceding  that  this  provision 
limits  state  taxation  to  that  sum. 

The  difficult  and  serious  questions  in  the  case  are  whether 
there  can  be  legal  classification  between  ordinary  railroad 
property  and  terminal  facilities  of  this  nature  as  well  as  be- 
tween municipalities  containing  such  terminal  facilities  and 
those  containing  only  railroad  property. 

So  far  as  the  rate  of  the  tax  is  concerned  it  is  settled  that 
there  can  be  no  classification  of  railroad  property  or  subjec- 
tion of  one  part  to  a  different  rate  from  that  to  which  the 
balance  is  subjected.  Minneapolis,  St.  P.  &  S.  8.  M.  R.  Co. 
V.  Douglas  Co.,  supra.  But,  as  we  have  seen,  there  is  no  at- 
tempt to  make  a  difference  in  the  tax  rate  hera  All  rail- 
road property  is  taxed  at  the  same  rate.  This  does  not  set- 
tle the  question,  however,  whether  the  amount  derived  by 
taxation  from  such  terminal  facilities  can  be  legally  sep- 
arated and  returned  to  the  municipalities,  respectively, 
where  such  facilities  are  located,  while  other  municipalities 
are  given  no  part  of  the  proceeds  of  railroad  taxation.  Is 
not  this  arbitrary  discrimination  and  not  proper  classifica- 
tion, or,  in  other  words,  does  not  this  result  in  an  inequality 
of  burden  between  municipalities  or  taxing  units  of  the 
state? 
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In  sustaining  the  validity  of  the  law  applying  the  system 
of  ad  valorem  taxation  to  railway  property  and  placing  the 
entire  proceeds  in  the  state  treasury  for  state  purposes  (Chi- 
cago &  N.  W.  B.  Co.  V.  State,  128  Wis.  553,  108  N.  W.  557) 
it  was  held  that  the  purpose  of  the  law  was  to  tax  railway 
property  on  the  same  basis  as  other  property  throughout  the 
state,  and  that  the  proceeds  were  to  be  regarded  as,  in  effect,  the 
result  of  all  state  and  local  taxation  (except  special  assess- 
ments) and  as  taking  the  form  of  state  fimds  by  reason  of  a 
constructive  accounting  between  the  state  and  the  localities. 
We  are  entirely  satisfied  with  this  construction  and  adhere 
strictly  to  it  Time  has  demonstrated,  however,  that  this  con- 
structive accounting  does  not  accurately  work  out  the  result  in- 
tended at  terminal  cities  such  as  Superior,  where  there  must 
be  a  vastly  expensive  and  entirely  different  class  of  terminal 
from  the  ordinary  land  terminal  of  a  railway  company. 
The  most  striking  illustration  of  this  fact  is  furnished  by  the 
situation  at  the  city  of  Superior  itself,  where  it  appears  that 
the  total  assessed  valuation  in  1915  was  $34,258,688,  of 
which  $7,717,604,  or  22^  per  cent,  was  railroad  wharfage 
property  of  this  class. 

That  the  possession  and  maintenance  of  such  property  im- 
poses upon  the  municipality  in  which  it  is  located  an  enor- 
mous and  peculiar  burden,  financially  greater  and  essentially 
different  in  some  of  its  characteristics  from  the  municipal 
burdens  borne  by  inland  municipalities,  seems  very  clear. 
The  annual  requirements  for  dredging,  policing,  and  other- 
wise maintaining  a  great  harbor  so  that  the  change  from 
land  to  marine  carriage  can  successfully  go  on,  is  an  onerous 
burden,  and  it  may,  we  think,  be  properly  considered  as  so 
peculiar  in  its  nature  as  to  rightly  suggest  that  the  proceeds 
of  taxation  derived  from  these  expensive  joint  agencies  of 
land  and  water  commerce  should  be  returned  to  the  munici- 
pality which  is  under  this  peculiar  burden  while  reaping  lit- 
tle of  benefit  from  its  possession  of  them  unless  it  be  accom- 
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plished  in  this  way.  The  legislature  evidently  concluded 
that  the  constructive  accounting  supposed  to  have  been 
reached  by  the  ad  valorem  law  failed  at  this  point,  and  passed 
the  present  law  for  the  purpose  of  more  perfectly  fitting  the 
fact  to  the  theory  and  working  out  the  constructive  account- 
ing principle  with  greater  accuracy. 

In  order  to  set  the  legislative  act  aside  we  must  be  certain 
that  there  is  no  legal  ground  for  classification  here  and  hence 
that  it  accomplishes  actual  discrimination  between  the  taxing 
units  of  the  state. 

After  mature  deliberation  we  cannot  say  that  we  feel  cer- 
tain of  this.  The  terminal  property  named  is  certainly 
unique  in  character,  and  may  reasonably  be  said  to  stand  in 
a  class  by  itself.  It  partakes  equally  of  the  character  of 
land  and  of  water  transportation.  Probably  it  was  not 
thought  of  as  an  integral  part  of  railroad  property  when  the 
ad  valorem  law  was  passed. 

Every  municipality  in  which  such  property  exists  is  bur- 
dened with  responsibilities,  duties,  and  financial  obligations 
not  shared  by  other  municipalities  possessing  only  the  ordi- 
nary railroad  property.  We  would  not  intimate  for  a  mo- 
ment that  any  other  class  of  railroad  property  possesses  such 
peculiar  characteristics  as  would  justify  the  classification 
here  applied  to  marine  terminals,  but  as  to  such  terminals 
and  the  municipalities  in  which  they  are  located  we  are  un- 
able to  say  that  the  classification  is  invalid. 

By  the  Court, — ^Let  the  peremptory  writ  of  mandamus 
issue  as  prayed,  without  costs. 
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State  ex  eel.  Tbustbes  of  the  La  Ceosse  Public  Li- 
BBABY,  Appellant,  vs.  Bentley,  Mayor,  and  others.  Re- 
spondents. 

May  27'-June  IS,  1916. 

Taxation:  Municipal  corporations:  Public  purpose:  lAhraries:  Stat- 
utes: Construction:  Implied  repeal:  General  law  and  special 
city  charter. 

1.  The  power  of  taxation  cannot  be  conferred  upon  municipalities 

for  other  than  public  purposes. 

2.  The  maintenance  of  public  libraries  is  a  public  purpose,  and  mu- 

nicipalities may  be  authorized,  as  in  sec.  931,  Stats.,  to  raise 
moneys  therefor  by  taxation. 

3.  The  authority  given  in  said  sec  931  is  not  restricted  to  the  sup- 

port of  libraries  established  under  sees.  931-936a;  but  moneys 
may  be  raised  and  appropriated  for  the  support  of  other  public 
libraries  which  are  free  and  serve  the  whole  public  in  the  same 
way  as  do  those  established  under  the  law. 

4.  The  fact  that  a  public  library  was  established  and  Is  administered 

by  a  private  corporation,  controlled  by  a  board  of  trustees  who, 
except  that  the  mayor  of  the  city  is  ex  officio  a  member,  appoint 
their  own  successors,  does  not  preclude  the  city  from  appropriat- 
ing to  such  corporation,  for  the  support  of  the  library,  a  library 
fund  raised  by  taxation. 

5.  In  determining  whether  a  particular  agency  may  be  employed  by 

the  state  or  some  particular  subdivision  thereof  by  legislative 
authorization  to  perform  any  particular  work,  the  test  is  not 
whether  the  agency  is  public,  but  whether  the  purpose  is  public 
within  the  legitimate  functions  of  our  constitutional  govern- 
ment. 

6.  Conflicts  in  statutes  are  to  be  avoided  if  that  can  be  reasonably 

done;  and  a  general  statute  is  not  to  be  construed  as  amending 
a  special  city  charter  if  the  two  acts  da  not  necessarily  conflict 
in  their  operation. 

7.  The  general  law  (sec.  931,  Stats.)  giving  municipalities  power  to 

levy  a  tax  to  provide  a  library  fund,  does  not  conflict  with  or 
aftect  the  special  provision  in  the  La  Crosse  city  charter  au- 
thorizing the  common  council  to  appropriate  from  the  general 
fund  a  sum  not  exceeding  $2,000  annually  for  the  support  of  the 
La  Crosse  Public  Library, — the  two  provisions  having  mani- 
festly been  enacted  for  different  purposes,  and  the  exercise  of 
one  power  not  preventing  the  exercise  of  the  other. 
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Appeal  from  a  judgment  of  the  circuit  court  for  La 
CroBse  county:  E.  C.  Hiobbb,  Circuit  Judge.     Reversed. 

The  Trustees  of  The  La  Crosse  Public  Library  petitioned 
the  circuit  court  for  a  peremptory  writ  of  mandamtis  to  com- 
pel the  defendants  to  pay  over  to  the  petitioners  the  sum  of 
$6,000  which  had  been  levied  and  collected  as  a  special  li- 
brary tax  and  by  resolution  of  the  common  council  of  the  city 
appropriated  to  the  petitioners  as  trustees  of  the  library. 

The  petition  states  the  following  facts:  "The  La  Crosse 
Public  Library^'  is  a  corporation  duly  incorporated  under 
the  laws  of  the  state  of  Wisconsin;  it  was  incorporated  for 
the  purpose  of  establishing  and  maintaining  a  public  library 
for  the  benefit  and  free  use  of  the  people  of  the  city  of  La 
Crosse;  it  maintains  and  operates  such  a  library  in  a  build- 
ing equipped  for  that  purpose  pursuant  to  the  will  of  C.  C. 
Washburn;  the  original  endowment  fund  of  $50,000  given 
by  the  will  of  C.  C.  Washburn  has  been  increased  by  other 
donations  so  that  the  annual  income  from  such  fund  amounts 
to  $3,000,  all  of  which  is  devoted  to  the  maintenance  of  this 
library  in  the  city  of  La  Crosse;  the  will  of  C.  C.  Washburn 
provides  for  the  creation  of  a  corporation  for  the  administra- 
tion of  the  funds  given  by  the  will  and  received  from  other 
donors  under  the  management  of  a  board  of  seven  directors 
of  such  corporation,  of  which  the  mayor  of  the  city  of  La 
Crosse  is  to  be  ea;  officio  a  member ;  such  directors  are  to  serve 
without  compensation ;  the  will  named  and  appointed,  in  ad- 
dition to  the  mayor  of  the  city,  six  citizens  of  the  city  of  La 
Crosse  as  trustees  and  provided  that  the  trustees  are  to  ap- 
point their  successors;  since  the  year  1888  the  city  of  La 
Crosse  has  appropriated  some  money  every  year  for  the  main- 
tenance of  the  library,  and  since  the  year  1903  the  officers  of 
the  city  have  levied  a  special  library  tax  of  more  than  $2,000 
annually  and  have  paid  the  same  to  the  petitioners  for  the 
support  of  this  library;  in  November,  1915,  the  common 
council  of  the  city  of  La  Crosse,  by  resolution,  provided  that 
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a  tax  of  $6,000  be  levied  and  collected  for  the  purpose  of  aid- 
ing and  maintaining  "The  La  Crosse  Public  Library"  and 
such  sum  has  been  collected  and  kept  separate  from  the  other 
moneys  of  the  city  and  is  now  in  the  city  treasury;  on  the 
10th  day  of  March,  1916,  the  common  council  duly  resolved 
that  the  sum  of  $6,000  be  set  aside  and  appropriated  to  "The 
La  Crosse  Public  Library"  from  the  library  fund;  demand 
has  been  made  upon  the  defendants  by  petitioners  for  the 
payment  of  this  fund  as  directed  by  the  common  council  and 
each  of  the  defendants  refuses  to  comply  with  the  resolution. 
The  petitioners  pray  that  a  peremptory  writ  of  mandamus 
issue  commanding  these  defendants  to  issue  an  order  on  the 
city  treasurer  for  the  sum  of  $6,000,  payable  to  The  Trustees 
of  The  La  Crosse  Public  Library,  properly  signed  and  coun- 
tersigned, and  that  the  city  treasurer  be  commanded  to  pay 
the  money  pursuant  to  such  order,  and  for  such  other  judg- 
ment or  relief  as  may  be  just. 

The  circuit  court  dismissed  the  petition  upon  its  merits 
without  costs  to  either  party.  From  such  judgment  this  ap- 
peal is  taken. 

For  the  appellant  there  was  a  brief  by  Baldwin  &  Boss- 
hard,  attorneys,  and  the  Attorney  General,  of  counsel,  and 
oral  argument  by  Mr,  C.  L,  Baldwin  and  by  the  Attorney 
General  as  amicus  curios. 

For  the  respondents  there  was  a  brief  by  Jesse  E.  Higbee, 
city  attorney,  and  Warren  B.  Foster,  assistant  city  attorney, 
and  oral  argument  by  Mr.  Higbee. 

SiEBECKEE,  J.  The  record  shows  that  the  defendants,  as 
city  officers,  entertain  a  friendly  attitude  for  the  success  of 
"The  La  Crosse  Public  Library,"  but  refuse  to  take  the 
necessary  steps  to  pay  the  $6,000  involved  in  this  litigation 
to  the  trustees  of  the  library  on  the  ground  that  the  levy  and 
collection  of  this  sum  as  a  library  fund  tax  and  its  appropria- 
tion by  the  common  council  of  the  city  to  support  "The  La 
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Crosse  Public  Librar/*  is  without  authority  in  law,  and 
hence  the  action  of  the  common  council  in  raising  this  fund 
and  so  appropriating  it  is  invalid  and  confers  no  right  on  the 
defendants  to  pay  the  money  to  petitioners  as  directed  by  the 
conmion  council  This  defense  presents  the  question,  Is  the 
common  council  of  the  city  authorized  in  law  to  levy  and  col- 
lect this  tax  and  to  appropriate  the  amount  thereof  for  the 
maintenance  of  "The  La  Crosse  Public  Library"  ?  The 
facts  of  the  case  show  that  the  library  managed  by  this  cor- 
poration is  as  free  and  public  in  its  functions  and  services  to 
the  people  of  the  city  of  La  Crosse  as  a  library  established 
pursuant  to  the  provisions  of  sees.  931  to  936a^  Stats.  1915. 
The  bequest  of  C.  0.  Washburn  indicates  that  he  intended  to 
endow  and  establish  in  perpetuity  a  library  in  the  city  of  La 
Crosse  to  be  administered  by  its  citizens  for  the  free  use  and 
benefit  of  the  people  of  the  city.  It  is  manifest  that  this 
library  in  its  objects  and  uses  is  in  fact  serving  the  purposes 
of  such  a  library  as  is  contemplated  by  the  provisions  of  the 
statutes  above  cited  and  which  declare  that  it  is  the  public 
policy  of  this  state  that  the  equipment  and  maintenance  of 
such  libraries,  as  therein  described,  serve  a  useful  public  pur- 
pose by  promoting  the  general  educational  interests  of  the 
people.  The  legislature  obviously  r^ards  free  public  li- 
braries as  appropriate  agencies  to  carry  out  such  public  pur- 
pose and  hence  granted  to  municipalities  and  towns  the  au- 
thority to  levy  special  taxes  for  their  support.  The  power  of 
taxation  cannot  be  conferred  on  these  subordinate  state  agen- 
cies for  any  other  than  a  public  purpose.  This  has  been  de- 
clared in  many  cases.  In  Att'y  Oen.  v.  Eau  Claire,  37  Wis. 
400,  this  court  states:  "In  legislative  grants  of  the  power  to 
municipal  corporations  the  public  use  must  appear.  .  .  . 
The  legislature  can  delegate  the  power  to  tax  to  municipal 
corporations  for  public  purposes  only ;  and  the  validity  of  the 
delegation  rests  on  the  public  purpose."  State  ex  rel  Oar- 
rett  V.  Froehlich,  118  Wis.  129,  94  K  W.  50;  Brodhead  v. 
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Milwaukee,  19  Wis.  624;  State  ex  rel.  New  Richmcynd  v. 
Davidson,  114  Wis.  563,  88  N.  W.  596,  90  K  W.  1067. 
Since  the  purpose  is  public  it  is  within  the  provisions  of  sec.  3, 
art.  XI,  of  the  state  constitution. 

It  is  urged  that  the  provisions  of  the  statute  conferring 
power  on  municipalities  and  towns  to  raise  money  by  taxa- 
tion for  establishing  and  maintaining  libraries  limited  the 
use  of  such  power  to  raise  money  only  for  the  support  of 
libraries  that  are  established  under  the  provisions  of  these 
statutes.  The  statutes  in  terms  authorize  the  raising  of 
library  fimds  by  taxation  for  the  support  and  maintenance 
of  any  established  secular  and  nonsectarian  public  library 
and  reading  room  free  to  the  inhabitants  of  a  city,  to  be  ex- 
pended imder  the  authority  of  its  board  of  education.  This 
indicates  most  directly  that  the  legislative  purpose  in  dele- 
gating this  authority  to  raiie  money  by  taxation  is  not  re- 
stricted to  the  support  of  libraries  established  pursuant  to 
these  statutes.  The  provisions  of  the  law  contain  no  re- 
strictive terms  indicating  a  purpose  to  limit  this  public  sup- 
port to  any  specific  class  of  libraries  and  no  sufficient  reasons 
are  apparent  why  the  power  should  not  be  exerted  by  the 
proper  authorities  in  support  of  free  libraries  that  serve  the 
whole  public,  as  do  those  established  by  cities  under  the  law. 
As  shown  by  the  instant  case,  "The  La  Crosse  Public  Li- 
brary^' renders  all  the  service  to  the  people  of  La  Crosse  that 
any  library  established  by  the  city  under  the  statutes  could 
render,  and  the  only  point  wherein  the  administration  of  its 
corporate  affairs  differs  from  one  established  by  the  city  is 
that  six  of  its  seven  trustees  are  selected  by  the  corporate 
trustees  instead  of  the  conamon  council,  and  the  city  mayor 
is  ex  officio  made  the  seventh  member.  True,  the  expenditure 
of  the  money  raised  and  the  report  thereof  to  the  c<Mnmon 
council  is  not  controlled  by  the  statutory  regulations  which 
apply  to  trustees  of  libraries  established  by  cities.  However, 
the  trustees  of  this  library  are  in  law  required  to  devote  the 
funds,  furnished  them  by  the  city  for  its  support,  in  all  re- 
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spects  as  providently  and  appropriately  for  the  benefit  of  all 
the  people  of  the  city  as  if  they  were  selected  by  the  common 
council  Should  any  delinquency  occur  in  the  faithful  dis- 
charge of  their  public  duties  they  would  in  equity  be  respon- 
sible for  such  defaults  in  the  same  measure  as  are  the  trustees 
of  libraries  established  by  cities.  It  is  also  obvious,  should 
any  occasion  arise  for  complaint  in  any  respect,  that  the  peo- 
ple of  the  city  would  undoubtedly  enforce  their  right  of  re- 
fusal to  grant  further  support  thereafter.  We  find  no  force 
in  the  argument  that  the  levy,  collection,  and  appropriation 
of  the  library  funds  raised  by  taxation  in  La  Crosse  by  the 
common  council  to  support  this  public  library  is  an  invalid 
exercise  of  the  taxing  power  because  the  corporation  that  ad- 
ministers its  affairs  is  a  private  corporation  -and  controlled 
by  a  board  of  trustees  who,  except  the  city  mayor,  are  pri- 
vately appointed. 

"The  test  to  be  applied  in  determining  whether  a  particu- 
lar agency  may  be  employed  by  the  state  or  some  particular 
subdivision  thereof  by  legislative  authorization,  to  perform 
any  particular  work,  is  not  whether  the  agency  is  public,  but 
whether  the  purpose  is  public  within  the  legitimate  functions 
of  our  conMUutional  government.  If  the  purpose  be  public 
^nd  constitutional,  and  the  agency  be  an  appropriate  means 
to  accomplish  it,  and  not  expressly  or  by  necessary  implica- 
tion prohibited  by  state  or  national  constitution,  its  employ- 
ment, under  reasonable  regulations  for  control  and  account- 
ability to  secure  public  interests,  is  legitimate  and  constitu- 
tional ...  As  indicated  in  Curtis's  Adm'r  v.  Whipple,  24 
Wis.  350,  it  is  not  sufficient  that  an  enterprise  be  one  in 
which  the  public  are  interested  and  which  might  be  conducted 
at  public  expense,  to  warrant  the  using  of  the  taxing  power 
to  aid  it  ex  donatio;  but  it  may  be  used  for  the  purpose  of 
compensating  for  an  equivalent  in  public  service  rendered 
under  proper  regulations  to  protect  mimicipal  interests,  un- 
less the  particular  governmental  function  to  which  it  relates 
is  expressly  or  by  necessary  implication  restricted  to  public 
agencies."  Wis.  Ind.  School  v.  Clark  Co.  103  Wis.  651, 
667,  79  K  W.  422. 
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The  city  of  La  Crosse  operates  under  a  special  charter. 
In  1889  the  city  charter  was  amended  to  read  as  follows: 
"The  common  council  shall  have  power  to  appropriate  and 
to  pay  out  of  the  general  fund  for  the  support  of  the  La 
Crosse  Public  Library  such  sums  of  money,  not  exceeding 
two  thousand  dollars  per  year,  as  it  may  deem  expedient." 
This  conferred  a  special  authority  on  the  common  council  to 
appropriate  moneys  for  this  purpose  to  a  limited  amount 
The  power  conferred  by  sec.  931,  Stats.  1915,  is  to  levy  a 
tax  upon  the  taxable  property  of  the  city  to  provide  a  library 
fund.  The  purposes  to  which  this  fimd  may  be  applied  we 
have  already  considered.  It  is  obvious  that  it  contemplates 
support  of  a  public  library  different  in  nature  and  broader 
in  scope  than,  the  special  charter  provision  above  quoted. 
Conflicts  in  statutes  are  to  be  avoided  if  that  can  be  reason- 
ably done.  Furthermore,  a  general  statute  is  not  to  be  con- 
strued as  amending  a  special  charter  if  the  two  acts  do  not 
of  necessity  conflict  in  their  operation.  By  sec.  4986,  Stats. 
1915,  it  is  also  declared  that  a  variance  between  a  general 
law  and  charter  provision  shall  not  abolish  the  special  charter 
provision  when  a  different  intention  be  plainly  manifest 
The  authority  to  provide  a  library  fund  as  provided  in  sec 
931,  Stats.  1915,  and  the  special  provision  of  the  La  Crosse 
city  charter  were  manifestly  enacted  for  different  purposes 
and  the  exercise  of  one  of  these  powers  does  not  prevent  the 
exercise  of  the  other.  Under  such  conditions  it  must  be  held 
that  the  general  law  does  not  affect  the  special  charter  pro- 
vision and  both  can  stand  as  enacted. 

The  result  of  the  foregoing  considerations  is  that  the  peti- 
tioners are  legally  entitled  to  have  the  $6,000,  raised  as  a 
library  tax  by  the  city,  paid  to  them  pursuant  to  the  resolu- 
tion of  the  common  council. 

By  the  Court, — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  to  the  circuit  court  with  direction  to 
grant  the  writ  as  prayed  in  the  petition. 


Digitized  by 


Google 


13]  JANUARY  TEEM,  1916.  639 

State  Y.  Helmann,  163  Wis.  639. 

Statb,  Appellant,  vs.  Hblmann  and  another,  Eespondents. 

May  21-nJune  13,  1916. 

Intoxicating  Hquor$:  License  bond:  Action  for  breach:  District  attor- 
ney: Condition  precedent:  Judgment  for  full  penalty:  Statutes: 
Construction. 

1.  Under  sub.  1,  sec.  752,  Stats.  1915,  the  district  attorney  has  au- 

thority to  prosecute  an  action  to  recover  the  penalty  on  a  liquor 
license  bond  for  breach  thereof,  the  state  being  interested. 

2.  The  rule  that  a  penal  statute  should  be  strictly  construed  does  not 

mean  that  it  should  be  so  construed  for  the  purpose  of  mini* 
mizlng  its  effect,  but  that  it  should  be  so  construed  to  effect  the 
legislative  intent — that  being  the  sole  office  of  Judicial  construc- 
tion. 

2.  An  unsatisfied  Judgment  collectible  out  of  a  liquor  license  bond 
given  under  sec.  1549,  Stats.,  is  not  a  condition  precedent  to  the 
maintenance  by  the  state  of  an  action  for  breach  of  such  bond. 

4.  For  breach  of  a  liquor  license  bond.  Judgment,  in  an  action  by  the 
state,  should  go  for  the  full  penalty  of  $500,  that  being  treated 
as  liquidated  damages;  and  the  court  may  then  apply  the  pro- 
ceeds primarily  towards  the  satisfaction  of  existing  Judgment 
indebtedness,  if  any,  as  in  said  section  provided. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county :  Chester  A.  Fowleb,  Circuit  Judge.     Reversed. 

Action  prosecuted  by  the  district  attorney  to  recover  the 
I)enalty  on  a  liquor  license  bond  for  breach  thereof  in  selling 
intoxicating  drinks  to  persons  who  were  intoxicated  or  bor- 
dering thereon. 

The  bond  was  given  under  sec.  1549,  Stats.,  which  re- 
quires every  person,  as  a  condition  of  receiving  a  license  to 
keep  a  place  for  the  sale  of  intoxicating  liquor,  to  deliver  to 
the  clerk  of  the  issuing  municipality  a  bond  in  the  sum  of 
^500 

"conditioned  that  the  applicant,  during  the  continuance  of 
his  license,  will  keep  and  maintain  an  orderly  and  well  regu- 
lated house ;  that  he  will  permit  no  gambling  with  cards,  dice 
or  any  device  or  implement  for  that  purpose  within  his  prem- 
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ises  or  aay  outhouse,  yard  or  shed  appertaining  thereto ;  that 
he  will  not  sell  or  give  away  any  intoxicating  liquor  to  any 
minor,  having  good  reason  to  believe  him  to  be  such,  or  to 
persons  intoxicated  or  bordering  upon  intoxication  or  to 
habitual  drunkards;  and  that  he  will  pay  all  damages  that 
may  be  recovered  by  any  person  pursuant  to  section  1560, 
and  that  he  will  observe  and  obey  all  orders  of  such  super- 
visors, trustees  or  aldermen,  or  any  of  them,  made  pursuant 
to  law.  In  case  of  the  breach  of  the  condition  of  any  such 
bond  an  action  may  be  brought  thereon  in  the  name  of  the 
state  of  Wisconsin,  and  judgment  shall  be  entered  against 
the  principals  and  sureties  therein  named  for  the  full  pen- 
alty thereof ;  and  execution  may  issue  thereupon  by  order  of 
the  court  therefor  to  satisfy  any  judgment  that  may  have 
been  recovered  against  the  principal  named  in  said  bond  by 
reason  of  any  breach  in  the  conditions  thereof  or  for  any 
penalties  or  forfeitures  incurred  under  this  chapter.  If 
more  than  one  judgment  shall  have  been  recovered  the  court, 
in  its  discretion,  may  apply  the  proceeds  of  said  bond  to- 
wards the  satisfaction  of  said  several  judgments  in  whole  or 
in  part  in  such  manner  as  it  may  see  fit." 

There  was  no  cl^im  of  any  conviction  of  the  principal  in 
the  bond  having  occurred,  or  any  judgment  having  been  ren- 
dered against  him  for  the  recovery  of  a  fine  or  costs  or  dam- 
ages. In  due  course,  the  jury  found  that  he  had  sold  intoxi- 
cating drink  on  two  occasions  as  charged.  Judgment  was 
rendered  against  the  plaintiff,  notwithstanding  the  verdict, 
upon  the  ground  that  no  action  will  lie  upon  such  a  bond  in 
advance  of  there  being  some  judgment  for  a  recovery  of 
money  to  be  collected  therefrom  and  the  same  being  unsatis- 
fied. 

For  the  appellant  there  was  a  brief  by  the  Attorney  Oen- 
eral  and  J.  E.  Messerschmidt,  assistant  attorney  general,  and 
oral  argument  by  Mr»  Messerschmidt. 

J.  L.  MahoTiey,  for  the  respondent  Helmann^  and  William 
O.  Kelm,  for  the  respondent  Fidelity  &  Deposit  Company  of 
Maryland. 
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Marshall,  J.  It  is  contended,  on  behalf  of  respondents, 
that  the  district  attorney  had  no  authority  to  commence 
or  prosecute  the  action.  He  had  such  authority,  under 
sub.  (1),  sec.  752,  Stats.,  if  the  state  was  interested,  and  we 
think  it  was,  as  will  be  seen  by  what  follows. 

It  was  the  opinion  of  the  trial  court  that  statutes  and  de- 
cisions elsewhere  do  not  materially  aid  in  determining 
whether  an  unsatisfied  judgment  of  some  sort,  collectible  cut 
of  a  liquor  license  bond,  must  exist  as  a  condition  precedent 
to  an  action  thereon  and  with  that  we  may  well  agree.  It  is 
well  illustrated  by  the  decisions  cited  by  counsel  for  re- 
spondents in  support  of  the  judgment. 

In  State  v,  Estdbrooh,  29  Kan.  739,  the  court  dealt  with  a 
druggist  bond.  It  could  only  be  breached  by  some  violation 
of  law  which  would  subject  the  violator  to  a  prosecution  and 
judgment  for  a  money  recover}^  and  the  statute  did  not  pro- 
vide for  a  judgment  for  the  full  penalty  of  the  bond  in  case 
of  any  breach  thereof. 

In  Squires  v.  Miller,  173  Mich.  304,  138  K  W.  1062,  the 
court  had  to  do  with  a  bond  given  to  secure  payment  of  civil 
damages  under  a  statute  creating  liability  therefor.  The 
amount  of  the  bond  was  not  small  and  applicable  to  all  cases 
as  here,  but  was  fixed  by  the  common  council  with  reference 
to  being  adequate  security  for  payment  of  any  judgment 
which  might  be  rendered  under  the  civil  damage  act.  In  the 
particular  case,  the  penal  sum  was  $3,000.  The  case  went 
upon  the  ground  that  it  was  based  on  the  wrong  and  not  on 
the  bond. 

In  State  v.  Larson,  83  Minn.  124,  86  N.  W.  3,  the  statute 
was  different  in  several  material  features  from  ours.  The 
penalty  in  the  bond  required  by  the  statute  was  $2,000,  and 
the  amount  inclined  the  court  to  the  view  that  the  legislature 
did  not  intend  it  to  be  considered  as  liquidated  damages; 
but,  most  significant  of  all,  the  statute  did  not  expressly  pro- 
VoL.  163  —  41 
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vide,  as  ours  does,  that  in  case  of  any  breach  of  the  bond,  an 
action  might  be  maintained  thereon  and  judgment  be  ren- 
dered "for  the  full  penalty."  The  absence  of  such  a  pro- 
vision from  the  statute  seems  to  have  been  the  deciding  cir- 
cumstanca  It  is  quite  probable  that  but  for  such  absence 
the  result  would  have  been  different.  After  reasoning  that 
the  large  penalty  rendered  the  statute  open  to  construction 
and  pointing  to  a  mere  purpose  of  making  the  bond  security 
for  payment  of  money  recoveries,  the  court  said,  in  r^ard  to 
the  contrary  view :  "We  cannot  believe  that  the  legislature  in- 
tended any  such  drastic  measure;  for,  had  that  been  the  de- 
sign, the  law  would  have  so  stated.  This  has  been  done  in 
some  states;  it  being  expressly  provided  in  some  that  judg- 
ment  may  be  entered  on  siich  a  bond  against  the  principal 
and  sureties  for  the  full  penalty  thereof/'  That  seems  to  in- 
dicate, pretty  plainly,  that  had  such  feature  characterized 
the  statute,  the  result  would  have  been  different,  notwith- 
standing the  drastic  character  of  the  penalty.  It  should  be 
noted  that  the  decision  was  by  a  divided  court  An  able  dis- 
senting opinion  was  filed,  pointing  out  that,  in  all  the  au- 
thorities, a  distinction  is  made  between  the  bonds  given  to 
the  state,  conditioned  for  an  observance  of  law,  and  other 
bonds,  and  that,  as  to  the  former,  the  designation  "of  a  spe- 
cific sum  as  a  penalty  has  the  effect  of  constituting  a  bond 
given  in  compliance"  with  the  statute  "a  covenant  for  liqui- 
dated damages,  or  a  penalty  imposed  by  the  sovereign 
power  .  .  .  unless  a  different  intent  appears."  4  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  YOO. 

The  foregoing  shows  that  authorities  referred  to  by  coun- 
sel for  respondents  furnish  little  or  no  support  for  the  de- 
cision appealed  from.  Doubtless  the  trial  court  so  viewed 
the  matter  in  discarding  them,  as  appears  to  have  been  the 
case,  and  pinning  the  result  to  the  words  of  the  statute,  itself, 
in  the  light  of  rules  for  construction. 

Much  stress  seems  to  have  been  put  upon  the  fact  that  our 


Digitized  by 


Google 


13]  JANUARY  TERM,  1916.  643 

State  y.  Helmann,  163  Wis.  639. 

statute  has  been  in  existence  for  many  years  and  there  is  no 
record  of  its  having  been  regarded  as  permitting  such  a  judg- 
ment as  is  contended  for  in  behalf  of  appellant.  That  cir- 
cumstance does  not  seem  to  be  entitled  to  much  weight,  since 
there  is  no  record  to  the  contrary.  The  court  is  not  embar- 
rassed by  any  precedent  or  practical  construction,  as  to  giv- 
ing effect  to  the  statute  according  to  what  appears  to  have 
been  the  legislative  intent. 

As  before  indicated,  the  trial  court  viewed  the  statute  as 
ambiguous  and  proceeded  to  construe  it.  In  doing  so,  the 
principle  was  applied,  which  is  right  in  its  place,  though  not 
always  rightly  used,  that  a  penal  statute  should  be  strictly 
construed.  That  does  not  mean  that  such  a  statute  should 
be  so  construed  for  the  purpose  of  minimizing  its  effect ;  but 
be  so  construed  to  effect  the  l^islative  intent  The  sole  of- 
fice of  judicial  construction  of  a  statute  is  to  give  efficiency 
to  the  purpose  of  the  lawmaking  power.  Where  such  pur- 
pose is  clear,  the  legislative  language  should  be  strictly  or 
liberally  construed  according  to  the  effect  as  regards  such 
purposa  Where  the  purpose  is  uncertain,  the  language 
should  be  read  strictly  to  soften  its  severity;  where  other- 
wise, it  would  express  a  meaning  which  would  be  unreason- 
ably harsh.  The  idea  that  a  penal  statute,  or  statutes  in 
derogation  of  the  coiomon  law,  should,  generally,  be  strictly 
construed  in  favor  of  minimizing  the  disturbance  of  the  sit- 
uation existing  at  the  time  of  its  origin,  has  a  tendency  to  de- 
feat legislative  efforts  to  remedy  existing  harmful  conditions 
and  to  prevent  recurrence  of  them.  It  may  be  that  the  very 
opposite  of  strict  construction  should  be  applied,  where  con- 
struction is  needed.  The  purpose  of  the  statute  is  the  best 
guide  to  go  by  since  all  rules  for  construction  are  intended  to 
give  vitality  to  such  purpose.  Its  language  being  plain, 
whether  the  legislative  policy  is  good  or  bad,  or  whether  the 
statute  seems  rather  harsh,  is  no  concern  of  the  court,  where 
the  circumstances  in  that  regard  are  not  such  as,  of  them- 
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selves,  or  in  connection  with  others,  to  render  the  legislative 
language  ambiguous.  Koepp  v.  Nat.  E.  &  S.  Co.  151  Wis. 
302,  139  N.  W.  179. 

Reading  the  language  of  the  statute  in  the  light  of  the 
whole  scope  of  the  condition  of  the  bond  and  the  purpose  in- 
dicated, it  seems  plain.  As  we  have  said,  the  required  con- 
dition of  the  bond  covers  many  transgressions,  which  experi- 
ence evidently  showed  at  the  time  of  the  enactment  of  the 
statute,  were  liable  to  occur  and  should  be  guarded  against 
by  a  general  penalty.  Many  were  not  provided  for  in  any 
other  way.  To  the  condition  as  a  whole,  the  language  was 
directed  "In  case  of  the  breach  of  the  condition  of  any  such 
bond  an  action  may  be  brought  thereon  in  the  name  of  the 
state  of  Wisconsin,  and  judgment  shall  be  entered  against 
principals  and  sureties  therein  named  for  the  full  penalty 
thereof." 

Looking  to  the  effects  and  consequences  of  administering 
the  statute  according  to  its  plain  ordinary  sense,  no  absurd  or 
imreasonable  result  would  occur  which  suggests  ambiguity. 
The  penalty  is  not  shockingly  large,  as  in  State  v.  Larson,  83 
Minn.  124,  86  N.  W.  3,  which  so  efficiently,  as  we  have  seen,  * 
influenced  the  Minnesota  court  The  penalty  is  so  small,  in 
connection  with  the  fact  that  'it  applies  to  all  cases,  as  to 
rebut  the  idea  that  it  was  intended  solely  as  security  for  pay- 
ment of  judgments  for  the  recovery  of  money.  On  the  other 
hand,  if  full  effect  were  not  given  to  the  statute,  there  would 
be  the  absurd  result  of  many  features  of  the  condition  of  the 
bond  being  wholly  without  remedy.  That  situation  in 
Coggeshall  v.  Pollitt,  15  R.  I.  168,  1  Atl.  413,  was  r^arded 
as  a  conclusive  indication  of  legislative  intention  that  the 
penalty  should  be  treated  as  liquidated  damages  for  violation 
of  law. 

There  are  many  authorities  in  line  with  Coggeshall  v. 
Pollitt,  supra,  some  of  which  are  cited  to  our  attention  by 
coimsel  for  appellant.  Lyman  v,  Schenck,  37  App.  Div. 
234,  55  N.  T.  Supp.  770;  Lightner  v.  Comm.  31  Pa.  St 
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341 ;  Tripp  v.  Norton,  10  R.  I.  125 ;  State  ex  rel.  Canyon  Co. 
V.  Forch,  26  Idaho,  755,  146  Pac  110;  Granger  v.  Hayden, 
17  R  I.  179,  20  Atl.  833;  State  v.  Corron,  73  K  H.  434,  62 
Atl.  1044;  Paducah  v.  Jones,  126  Ky.  809,  104  S.  W.  971; 
Cullinan  v.  Burkard,  93  App.  Div.  31,  86  N.  Y.  Supp.  1003. 

In  1  Woollen  &  Thornton,  Intox.  Liq.  sec.  482,  this  is  de- 
duced from  the  authorities:  "If  the  bond  provide  for  the  re- 
covery of  a  certain  penalty,  the  amount  of  damages  occa- 
sioned by  the  violation  of  the  law  has  no  place  in  the  case." 
"The  sum  named  in  the  bond,  where  it  is  the  amount  of  re- 
covery for  any  breach  of  its  conditions,  is  treated  as  liqui- 
dated damages." 

In  general,  in  the  cases  cited,  the  penalty  was  moderate, 
being  $500  or  less,  and  the  bond  covered  breaches  for  which 
there  could  be  no  assessment  of  actual  damages,  as  in  this 
case.  In  Cullinan  v,  Burhard,  supra,  the  bond  was  very 
much  like  the  one  here,  and  the  court  remarked :  "The  sum 
named  in  the  bond  was  fixed  as  the  amount  which,  in  certain 
contingencies,  should  be  paid  as  damages  which  could  not  be 
fixed  by  any  of  those  methods  which  commonly  are  applied 
to  the  determination  of  damages."  In  Paducah  v.  Jones, 
supra,  the  bond  was  of  the  same  general  character  as  here, 
and  it  was  held:  "If  the  bond  is  broken"  the  principal  and 
surety  "are  liable  for  the  sum  stipulated  therein."  "It  is 
not  contemplated  that  the  recovery  should  be  for  any  less  sum 
than  that  fixed.  .  .  .  The  only  legitimate  subject  of  inquiry 
is  whether  or  not  the  condition  of  the  bond  has  been  broken. 
If  it  has,  the  sureties  by  the  letter  of  their  undertaking  agree 
that  they  will  pay  a  certain  sum."  See,  also,  Clark  v.  Barn- 
ard, 108  U.  S.  436,  2  Sup.  Ct.  878,  quoting  at  length  page 
458  from  Chief  Justice  Taney's  opinion  in  U.  S.  v.  Montell, 
Taney,  47,  where  it  was  held  that  the  amount  of  the  recovery 
on  a  bond  given,  conditioned  upon  the  observance  of  law,  is 
the  amount  named  therein  "inflicted  by  the  sovereign  power 
for  breach  of  its  laws." 

We  do  not  overlook  the  provision  that  "execution  may  issue 
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thereupon  by  order  of  the  court  therefor  to  satisfy  any  judg- 
ment that  may  have  been  recovered.  ...  If  more  than  one 
judgment  shall  have  been  recovered  the  court,  in  its  discre- 
tion, may  apply  the  proceeds  of  said  bond  towards  the  satis- 
faction of  said  several  judgments  in  whole  or  in  part  in  such 
manner  as  it  may  see  fit."  That  does  not  seem  to  cast  any 
serious  doubt  on  whether  the  language  preceding  it,  provides 
for  a  recovery  upon  the  bond  of  the  full  penalty,  upon  a  suc- 
cessful prosecution  for  any  breach  of  it. 

It  will  be  observed  that  no  room  is  left  by  the  statute  for 
collection  of  any  judgment,  by  enforcing  the  judgment  upon 
the  bond,  not  existing  at  the  time  of  rendition  of  the  latter. 
The  entire  proceeds  of  the  bond  liability  are  then  available 
for  any  proper  use.  The  bond  i6  wholly  merged  in  the  judg- 
ment on  it. 

We  reach  the  conclusion  that  the  l^islative  purpose  was  as 
expressly  stated,  that  judgment  in  a  case  of  this  sort,  where 
a  breach  is  found,  shall  go  for  "the  full  penalty  thereof;" 
that  being  treated  as  liquidated  damages;  but  that  the  court 
may  apply  the  proceeds,  primarily,  to  the  satisfaction  of  ex- 
isting judgment  indebtedness.  This,  we  think,  is  not  only 
the  plain  meaning  of  the  bond,  but  is  supported  by  authori- 
ties in  general. 

By  the  Court — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  in  accordance 
with  this  opinion. 
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Mechanical  Appliance  Company,  Appellant,  vs.  A« 
KiECKHBFEB  Elevatob  Company,  Respondent. 

June  IS,  1916. 

Appealable  orders. 

An  order  of  the  circuit  court  reversing  a  Judgment  of  the  civil 
court  of  Milwaukee  county  and  ordering  a  new  trial  in  the  cir- 
cuit court  "grants  a  new  trial"  and  hence  is  appealable  under 
sub.  (3),  sec.  3069,  Stats.  1915.  The  proviso  in  said  sub.  (3)  that 
no  order  shall  be  considered  appealable  which  simply  reverses 
or  affirms  *'an  order  of  the  civil  court/'  is  not  applicable. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  F.  C.  Eschweileb,  Circuit  Judge.  Motion  to  dis- 
miss denied. 

The  respondent  moved  to  dismiss  the  appeal. 

For  the  respondent,  in  support  of  the  motion,  there  was  a 
brief  by  Doe,  Bcdlhom  &  Doe,  and  oral  argument  by  Harold 
M.  WUkie. 

For  the  appellant  there  was  a  brief  by  Robert  R.  Freeman, 
and  oral  argument  by  Timothy  Brown. 

Peb  Curiam.  In  this  action,  commenced  in  the  Milwau- 
kee county  civil  court,  judgment  was  rendered  in  that  court 
for  the  plaintiff,  and  the  defendant  appealed  therefrom  to  the 
circuit  court,  where  the  judgment  was  reversed  and  a  new 
trial  ordered.  The  plaintiff  has  appealed  to  this  court  from 
this  order,  and  the  respondent  now  moves  to  dismiss  the  ap- 
peal on  the  ground  that  the  order  is  not  appealable. 

The  motion  must  be  denied.  It  was  held  in  Pahst  B.  Oo. 
V.  Milwaukee  L.  Co.  156  Wis.  615,  146  K  W.  879,  that  an 
order  of  the  circuit  court  reversing  a  judgment  of  the  civil 
court  and  ordering  a  retrial  of  the  case  in  the  circuit  court 
"grants  a  new  trial"  and  hence  is  appealable  under  the  ex- 
press language  of  sub.  (3),  sec.  3069,  Stats.,  enumerating 
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certain  classes  of  appealable  orders.  That  decision  covers 
this  case  unless  there  has  been  a  material  change  in  the  stat- 
ute, and  really  that  is  the  question  to  be  determined  on  this 
motion.  By  ch.  219  of  the  Laws  of  1915  a  clause  was  added 
to  the  subdivision  cited  providing  (with  some  exceptions  not 
material  here)  that  an  order  which  simply  reverses  or  affirms 
an  order  of  the  civil  court  should  not  be  considered  appeal- 
able. It  seems  clear  that  this  proviso  does  not  apply  to  this 
case.  The  word  "order"  is  used  in  all  parts  of  the  section 
technically  and  intentionally  as  meaning  a  direction  of  the 
court  not  included  in  a  judgment.  The  order  which  is  ap- 
pealed from  here  did  not  simply  reverse  or  affirm  an  "order" 
of  the  civil  court,  but  reversed  a  "judgment"  of  the  civil 
court  and  ordered  a  new  trial.  The  court  cannot  extend  the 
proviso  to  cover  cases  which  its  plain  language  does  not  reach. 

The  final  sentence  of  the  opinion  in  the  case  of  Witt  v. 
Voigt,  162  Wis.  568,  156  N.  W.  954,  is  construed  as  an  inti- 
mation that  the  proviso  in  question  applies  to  a  case  like  the 
present.  The  point  was  not  before  the  court,  however,  in 
that  case,  and  we  are  satisfied  that  the  proviso  does  not  apply. 

By  the  Court. — Motion  denied,  without  costs. 


Town  of  Gband  Chute,  Respondent,  vs.  Heerick  and  oth- 
ers. Appellants. 
Same,  Appellant,  vs.  Same,  Respondents. 

May  Jt—June  13,  1016. 

Highways:  Powers  of  town  hoard:  Irregular  exercise:  Moneys  ex- 
pended under  void  statute:  Contributed  moneys:  Recovery  from 
members  of  board, 

1.  Independent  of  ch.  337,  Laws  1911  (sees.  1317m— 1  to  1317m — 15, 

Stats.  1911),  a  town  board  had  power  under  sees.  1223,  1232, 
Stats.,  to  expend  money  of  the  town  upon  its  highways. 

2.  Where,  prior  to  the  decision  {State  ex  rel.  Carey  v.  Ballard,  158 

Wis.  251  >  holding  invalid  a  part  of  ch.  337.  Laws  1911,  a  town 
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board,  acting  in  good  faith  under  that  statute,  turned  oyer  to 
the  county  treasurer  a  certain  sum  belonging  to  the  town  and 
an  equal  sum  contributed  by  a  group  of  freeholders,  and  said 
sums,  together  with  moneys  of  the  county  and  state,  were  ex- 
pended pursuant  to  said  act  of  1911,  under  the  supervision  of 
the  highway  commission,  upon  a  highway  in  the  town,  such  ac- 
tion of  the  board  was  merely  an  irregular  exercise  of  the  power 
which  it  had  under  sees.  1223,  1232,  Stats. ;  and  the  town  having 
received  full  benefit  of  its  money  so  expended  and  the  electors 
having  taken  no  action  to  restrain  such  expenditure,  the  town 
cannot  recover  such  money  from  the  members  of  the  board. 
3.  Nor  can  the  money  contributed  by  the  freeholders  be  recovered 
by  the  town.  Such  money  having  been  voluntarily  paid  to  the 
town  for  a  special  purpose  and  having  been  expended  for  that 
purpose,  the  contributors  have  no  claim  therefor  against  the 
town. 

Appeals  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  Chester  A.  Fowlee,  Judge.  Affirmed  on 
plaintiff's  appeal;  reversed  on  defendants'  appeal. 

This  action  was  Jorought  by  plaintiff,  town  of  Orand  Chute, 
a  duly  organized  and  existing  town  in  Outagamie  county, 
against  the  defendants  /.  J.  Herrick,  G.  L.  Finkle,  and  Joe 
Kohl,  who  constituted  the  town  board  of  said  town  of  Grand 
Chute,  and  A.  F.  Petersen,  town  clerk,  and  Henoch  Caliebe, 
town  treasurer  of  said  town,  to  recover  $1,630  with  interest 
from  the  2d  day  of  February,  1914,  this  amount  being  $815 
expended  by  the  town  board  of  the  plaintiff  town  under 
ch.  337,  Laws  1911,  upon  one  of  the  highways  of  said  town, 
and  also  the  sum  of  $815  which  was  paid  into  the  treasury  of 
said  town  by  a  group  of  freeholders  of  Outagamie  county 
imder  said  ch.  337,  Laws  1911. 

The  case  was  tried  by  the  court,  and  it  was  held  that  plaint- 
iff was  entitled  to  recover  the  $815  expended  by  the  town 
board,  but  was  not  entitled  to  recover  the  $815  contributed  by 
the  group  of  freeholders  of  Outagamie  county,  and  judgment 
was  rendered  accordingly,  from  which  both  parties  appealed 
to  this  court. 

For  the  plaintiff  there  was  a  brief  by  Morgan  &  Benton, 
and  oral  argument  by  Homer  H,  Benton, 
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For  the  defendants  HerricJc,  FinJcle,  Kohl,  and  Petersen, 
there  was  a  brief  by  Julius  P.  Frank,  attorney,  and  Ryan, 
Vary  &  Frank,  of  counsel,  and  oral  argument  by  /.  P.  Frank. 

Albert  H.  Krugmeier,  for  the  defendant  Caliche. 

Kerwin,  J.  There  is  little  dispute  upon  the  facts.  The 
court  below  held  that  the  appropriation  of  the  $815,  money 
of  the  town,  was  unlawful  and  constituted  an  unlawful  di- 
version of  public  funds  by  the  town  board ;  that  the  plaintiff 
was  not  estopped  to  recover  because  of  delay  in  bringing  suit 
or  by  not  conamencing  action  to  enjoin  improv^nent  of  the 
road  or  the  use  of  the  funds  of  the  town  therefor. 

The  improvement  of  the  highway  in  question  was  com- 
menced during  the  summer  of  1913,  and  in  September,  1913, 
when  the  work  was  abandoned,  the  sum  of  $3,595.30  had 
been  expended  upon  this  highway,  which  money  had  been 
advanced  by  Outagamie  county  under  a  resolution  of  the 
county  board  of  said  county.  Of  the  amoimt  advanced 
$1,630  was  the  share  of  the  state  of  Wisconsin  under  the  pro- 
visions of  ch.  337,  Laws  1911,  and  $1,630  the  share  of  Outa- 
gamie county,  and  the  balance,  $335.30,  was  a  portion  of  the 
town's  share,  also  advanced  by  the  county. 

The  whole  amount  expended  on  the  improvement  of  the 
highway  in  question  was  $5,098.67,  of  which  amount  the 
taxpayers  of  the  plaintiff  town  contributed  $815.  At  the 
town  meeting  April  5,  1914,  a  resolution  was  adopted  by  the 
electors  authorizing  the  newly  elected  town  officers  to  com- 
mence action  to  recover  the  $815.  No  part  of  this  money 
was  actually  expended  until  June  30,  1914,  and  the  work 
was  completed  August  4th  thereafter  and  the  present  action 
commenced  October  24,  1914. 

It  appears  from  the  record  that  at  the  time  of  the  annual 
meeting  in  April,  1913,  there  was  on  hand  in  the  road  and 
bridge  fimd  of  the  plaintiff  $1,611.31,  and  thereafter  and 
up  to  March,  1914,  additions  were  made  to  this  fund  which 
raised  the  total  to  $3,458.96,  and  during  that  time  orders 
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were  issued  against  said  fund  amounting  to  $3,392.61^  which 
included  the  two  orders  of  $815  each  involved  in  this  action. 

It  is  true  that  no  money  had  been  raised  by  the  town  of 
Qrand  Chute  specifically  for  road  purposes,  but  a  tax  levy  of 
six  mills  for  the  year  1913  for  general  town  purposes  in- 
cluded road  work  in  said  town,  and  the  money  appropriated 
by  the  defendants  was  from  this  source,  except  the  $815  con- 
tributed by  freeholders. 

We  shall  first  consider  the  defendants'  appeal.  The  main 
question  turns  on  whether  there  was  a  want  of  power  on  the 
part  of  the  town  board  or  an  irregular  exercise  of  power  in 
the  expenditure  of  the  $815  town  money.  It  may  be  that  if 
there  was  a  lack  of  power  on  the  part  of  the  defendant  to  act 
at  all  in  the  matter,  under  the  doctrine  of  Chippewa  B.  Co. 
V.  Durand,  122  Wis.  85,  99  N.  W.  603;  Milwaukee  v.  Bin- 
ner,  158  Wis.  529,  149  N.  W.  211;  WUcox  v.  PoHK  154 
Wis.  422,  143  N.  W.  165;  Land,  L.  &  L.  Co.  v.  Mclntyre, 
100  Wis.  245,  75  N.  W.  964,  and  similar  cases,  the  judgment 
below  against  the  defendants  should  be  sustained. 

The  question  here,  however,  is  not  one  of  lack  of  power, 
but  one  of  irregular  exercise  of  power.  Nor  can  there  be  any 
doubt  about  the  good  faith  of  the  defendants  in  expending 
the  money  as  they  did.  They  were  acting  under  a  law  which 
they  believed,  and  had  a  right  to  believe,  was  valid.  They 
were  expending  money  for  highway  purposes,  which  they 
had  a  right  to  do  under  provisions  other  than  ch.  337,  Laws 
1911. 

True,  they  were  attempting  to  act  under  the  1911  law,  the 
so-called  force  clause  of  which  has  been  declared  unconsti- 
tutional by  this  court  (State  ex  rel.  Carey  v.  Ballard,  158 
Wis.  251,  148  N.  W.  1090),  and  in  pursuance  thereof  the 
$815  was  paid  over  to  the  treasurer  of  Outagamie  county  and 
the.  money  expended  under  the  supervision  of  the  highway 
commission  and  in  accordance  with  plans  and  specifications 
previously  prepared. 

Our  statute,  sec.  1232,  makes  it  the  duty  of  the  superin- 
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tendent  of  highways  to  repair  and  keep  in  good  order  high- 
ways within  the  town,  etc.  There  can  be  no  doubt  but  the 
matter  is  under  the  supervision  of  the  town  board  and  it  may 
exercise  a  discretion  in  regard  to  how  and  by  whom  the  work 
shall  be  done.  Even  in  its  action  in  turning  the  money  over 
to  ^the  county  and  allowing  the  work  to  be  done  in  the  manner 
in  which  it  was  done,  the  failure  of  the  board  to  strictly  fol- 
low the  statute  was  merely  an  irregular  exercise,  not  a  want, 
of  power.  It  had  the  power  to  spend  the  money  on  the  high- 
way independent  of  the  law  of  1911,  and,  while  it  may  have 
exercised  such  power  irregularly,  the  town  received  the  bene- 
fit of  the  money  expended  in  the  execution  of  a  duty  imposed 
upon  the  defendants  as  ofiicers  of  the  plaintiff  town.  The 
town  board  is  charged  with  the  care  and  supervision  of  the 
highways  of  the  town.  Sees.  1223,  1232,  Stats. ;  Remington 
V.  Ward,  78  Wis.  539,  47  N.  W.  659. 

In  the  instant  case  the  plaintiff  not  only  received  the  bene- 
fit of  the  money  of  the  town  expended  upon  the  highway  in 
question,  but  also  of  a  large  amount  of  money  belonging  to 
the  state  and  county,  which  was  also  expended  upon  this 
highway.  It  appearing,  therefore,  that  the  money  was  in 
good  faith  expended  by  the  defendants  for  highway  purposes 
and  the  town  board  having  the  right  to  expend  it  independ- 
ently of  the  1911  law,  and  the  plaintiff  having  received  full 
benefit  of  such  money  so  expended  and  the  electors  having 
taken  no  action  to  restrain  such  expenditure,  the  wvm  cannot 
maintain  this  action  to  recover  the  same.  Thomson  v.  Elton, 
109  Wis.  589,  85  N.  W.  425 ;  Frederick  v.  Douglas  Co.  96 
Wis.  411,  71  N.  W.  798 ;  Putnam  v.  Rubicon,  32  Wis.  498 ; 
Mt.  Vernon  v.  State  ex  rel.  Berry,  71  Ohio  St.  428,  73  N.  E. 
515,  2  Am.  &  Eng.  Ann.  Cas.  399  and  note  on  p.  403. 

In  regard  to  plaintiff's  appeal  little  need  be  said.  We 
think  it  clear  that  the  court  below  was  right  in  holding  that 
the  $815  contributed  by  the  group  of  freeholders  cannot  be 
recovered  from  the  defendants  in  this  action.     The  contribu- 
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tion  by  the  freeliolders  was  a  voluntary  payment  The 
money  was  expended  for  the  purpose  and  in  the  manner  for 
which  it  was  paid  by  the  freeholders,  therefore  they  have  no 
claim  against  the  town  for  repayment.  Newhurgh  Sav. 
Bank  v.  Woodbury,  173  N.  Y.  55,  65  N.  E.  858. 

The  matter  is  well  stated  by  the  learned  trial  judge  in  his 
opinion  in  the  court  below  as  follows : 

"The  $815  deposited  by  the  freeholders  did  not  belong  to 
the  town.  It  belonged  to  the  freeholders.  They  paid  it  to 
the  town  to  be  used  for  a  special  purpose.  It  had  been  used 
for  that  purpose,  in  fact.  It  having  been  used  as  they  peti- 
tioned and  they  having  received  what  they  desired  and  de- 
manded, they  have  no  cause  to  complain.  They  cannot  re- 
.  cover  the  money  from  the  town." 

By  the  Court. — That  part  of  the  judgment  appealed  from 
by  the  plaintiff  is  affirmed,  and  on  defendants'  appeal  that 
part  of  the  judgment  awarding  the  plaintiff  judgment 
against  the  defendants  is  reversed,  and  the  action  remanded 
with  directions  to  dismiss  the  complaint.  Defendants  to  re- 
cover costs  in  this  court 


O'Connor,  Administratrix,  Respondent,  vs.  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  Appellant. 

May  2S'-June  IS,  1916. 

Railroads:  Tree  blown  dovm  across  track:  Derailment  of  train:  In- 
jury to  employee:  Negligence:  Proximate  cause:  Unusual  storm: 
PatroUng  track:  Failure  to  inspect  tree:  Right  to  cut  it  dovm: 
Statutes:  Federal  Employers'  Liability  Act:  Contributory  neg- 
ligence: Assumption  of  risk. 

1.  Where  a  large  tree  standing  close  to  a  railroad  right  of  way  was 
dangerous  and  liable  tq  be  blown  down  across  the  track  by  a 
wind  storm  such  as  was  likely  to  occur  and  ought  reasonably  to 
be  anticipated  by  the  railway  company,  the  fact  that  the  wind 
which  blew  it  down  was  an  extraordinary  and  unusual  one  does 
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not  affect  the  liability  of  the  company  for  an  Injury  caused  by 
its  falling  across  the  track  and  derailing  a  train. 

2.  A  finding  by  the  Jury  in  such  case  that  the  railway  company  was 

negligent  in  failing  to  patrol  the  track  before  the  accident  is 
held  to  be  sustained  by  evidence  that  its  aectionmen  were  lo- 
cated about  two  and  one-half  miles  away,  were  under  orders  to 
patrol  night  and  day  during  storms  of  wind  or  rain,  and  were 
equipped  with  a  handcar  and  a  gasoline  car  which  had  a  speed 
of  twenty  miles  or  more  per  hour,  and  that  the 'storm  had  been 
raging  for  half  an  hour  and  more  before  the  accident. 

3.  The  evidence,  including  the  testimony  of  at  least  one  witness, 

who  was  in  a  position  to  know,  that  the  tree  was  dangerous  and 
so  regarded,  is  held  to  sustain  a  finding  by  the  Jury  that  the 
railway  company  was  negligent  in  failing  to  inspect  the  tree 
and  its  condition. 

4.  Sub.  (4),  sec.  1828,  Stats., — giving  to  railway  companies  power  to 

"cut  down  any  standing  trees  that  may  be  in  danger  of  falling 
on  the  road," — is  not  superseded  by  the  federal  Employers'  Lia- 
bility Act,  but  is  more  in  the  nature  of  an  amendment  to  the 
charters  of  such  companies. 

5.  Even  if  the  federal  Employers'  Liability  Act  superseded  said 

sub.  (4),  sec.  1828,  a  railway  company  would  still  be  bound  to 
remove  a  tree  standing  so  close  to  its  right  of  way  that  there 
was  danger  of  its  falling  upon  the  track,  or  to  guard  against 
such  danger. 

6.  Findings  by  the  Jury  to  the  effect  that  an  engineer  who  was 

killed  when  his  train  was  derailed  by  a  tree  which  had  been 
blown  down  across  the  track  was  not  guilty  of  contributory  neg- 
ligence and  that  there  was  no  assumption  of  the  risk,  are  held 
to  be  sustained  by  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  Henby  Graass,  Circuit  Judge.     Affirmed. 

This  action  was  brought  by  plaintiff  to  recover  damages  on 
account  of  the  death  of  her  husband,  Frank  J.  O'Connor, 
who  was  killed  in  an  accident  while  in  the  employ  of  the 
defendant  on  the  26th  day  of  July,  1913.  At  the  time  of  the 
accident  the  defendant  was  engaged  in  interstate  commerce. 

The  plaintiff  in  her  complaint  claimed  the  right  to  re- 
cover $40,000  damages  which  she  sustained  on  account  of  the 
death  of  her  husband  through  the  negligence  of  the  defend- 
ant    The  defendant  denied  all  liability  and  denied  that  the 
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death  of  said  deceased  was  caused  by  the  negligence  of  the 
defendant,  and  alleges  that  at  the  time  of  the  accident  it  was 
engaged  in  interstate  commerce  and  that  deceased  was  in  its 
employ  as  its  servant     The  following  verdict  was  returned : 

"(1)  Did  the  falling  of  a  tree  across  the  track  of  the  de- 
fendant cause  the  derailment  of  defendant's  train  and  the 
death  of  Frank  J.  O'Connor  on  July  26,  1913?  A.  (by 
consent  of  counsel,  answered  by  the  court).  Yes. 

"(2)  Did  any  part  of  the  body  or  trunk  of  said  tree  stand 
upon  defendant's  right  of  way?  A.  (answered  by  the 
/50urt).  ^o. 

"(3)  Was  such  tree  in  danger  of  falling  on  the  track? 
A.  Yes. 

"(4)  If  you  answer  the  third  question  ^Yes,'  then  was  the 
defendant  negligent  in  failing  to  inspect  such  tree  and  its 
condition?     A.  Yes. 

"(6)  If  you  answer  the  fourth  question  ^Yes,'  was  such 
failure  to  inspect  a  proximate  cause  of  the  death  of  Frank  J. 
O'Connor?     A.  Yes. 

"(6)  If  you  answer  the  third  question  *Yes,'  then  was  the 
defendant  negligent  in  failing  to  apply  to  the  court  for  the 
right  to  cut  such  tree  down  ?     A,  Yes. 

"(7)  If  you  answer  the  sixth  question  ^Yes,'  then  answer 
this  question :  Was  such  failure  to  apply  to  the  court  a  proxi- 
mate cause  of  the  death  of  Frank  J.  O'Connor?     A.  Yes. 

^'(8)  Was  the  defendant  negligent  in  failing  to  patrol  the 
track  near  Pembine  on  the  night  of  July  26,  1913,  preceding 
the  accident?     A,  Yes. 

"(9)  If  you  answer  the  eighth  question  ^Yes,'  then  an- 
swer this  ninth  question :  Was  such  negligence  of  defendant 
a  proximate  cause  of  Frank  J.  O'Connor's  death  ?     A.  Yes. 

"(10)  Did  Frank  J.  O'Connor  in  his  situation  know  or 
should  he  have  known  that  the  tree  was  liable  to  fall  across 
the  track  and  to  cause  injury  or  death  to  himself?     A.  No. 

"(11)  Did  any  failure  of  Frank  J.  O'Connor  to  exercise 
ordinary  care  proximately  contribute  to  his  death?     A.  No. 

"(12)  In  what  sum  do  you  assess  the  plaintiff's  damages? 
A.  $9,000. 

"(13)  If  you  answer  the  eleventh  question  *Yes,'  then  an- 
swer this  thirteenth  question:  In  what  sum  do  you  diminish 
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the  plaintiff's  damages  on  account  of  Frank  J.  O'Connor's 

failure  to  exercise  ordinary  care?     A.  . 

"(14)  Was  the  wind  storm  that  blew  down  the  tree  that 
caused  the  wreck  a  storm  of  unusual  and  extraordinary  se- 
verity in  the  section  of  country  where  it  occurred  ?  A.  Yes 
(answered  by  the  court). 

Judgment  was  rendered  in  favor  of  the  plaintiff  upon  the 
verdict,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  signed  by  0.  II.  Van 
Alstine  and  Henry  J.  KUlUea,  attorneys,  and  Greene,  Fair- 
child,  North,  Parker  &  McQUlan,  of  counsel,  and  oral  argu-' 
ment  by  Mr.  KUlUea. 

For  the  respondent  there  was  a  brief  by  Minahan  &  Mina- 
han,  and  oral  argument  by  V.  I.  Minahan. 

Kerwin,  J.  It  is  contended  by  counsel  for  appellant  that 
the  court  below  should  have  directed  a  verdict  for  defendant 
upon  the  following  grounds:  (a)  because  no  negligence  on 
the  part  of  the  defendant  which  proximately  contributed  to 
the  injury  was  shown;  (b)  because  the  deceased  was  guilty 
of  negligence  which  was  the  proximate  cause  of  his  death; 
and  (c)  because  deceased  assumed  the  risk  which  caused  his 
death. 

Deceased  was  killed  in  a  wreck  caused  by  a  pine  tree  which 
stood  on  the  west  edge  of  the  right  of  way  falling  across  the 
defendant's  railroad  track  at  Cataline,  about  two  and  one- 
half  miles  south  of  Pembine  in  Marinette  county,  Wisconsin. 

The  jury  found  that  defendant  was  negligent  in  failing  to 
inspect  the  tree  and  that  such  negligence  was  a  proximate 
cause  of  the  injury;  that  defendant  was  negligent  in  failing 
to  apply  to  the  court  for  right  to  cut  the  tree,  and  that  such 
negligence  was  a  proximate  caus*e  of  the  injury;  that  defend- 
ant was  negligent  in  failing  to  patrol  the  track,  and  that  such 
negligence  was  a  proximate  cause  of  the  injury;  that  de- 
ceased did  not  know  the  tree  was  liable  to  fall  across  the 
track,  and  was  not  guilty  of  contributory  negligence. 
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The  tree  fell  across  the  track  during  a  severe  wind  and 
rain  storm,  and  the  court  answered  the  fourteenth  question 
that  the  wind  storm  that  blew  the  tree  down  and  caused  the 
wreck  was  a  storm  of  unusual  and  extraordinary  severity  in 
the  section  of  the  country  where  it  occurred. 

Assuming  that  the  fourteenth  question  was  for  the  court 
and  not  the  jury  and  that  it  was  properly  answered  by  the 
court,  we  are  of  opinion  that  the  other  findings  of  tlic  jury 
are  consistent  with  the  answer  to  the  fourteenth  question, 
and  if  supported  by  the  evidence  support  the  judgment. 

The  tree  which  fell  across  the  track  and  caused  the  wreck 
stood  on  or  near  the  line  of  the  right  of  way.  The  wires  of 
the  fence  on  the  west  side  of  the  right  of  way  were  attached 
to  it.  It  had  stood  there  for  several  years  after  other  timber 
about  it  had  been  cut.  It  was  100  feet  high  and  about  a  foot 
and  a  half  in  diameter  at  the  butt. 

The  contention  of  appellant  is  that  under  the  fourteenth 
finding  the  defendant  was  not  bound  to  anticipate  that  the 
tree  would  fall  on  the  track,  hence  that  the  falling  of  the  tree 
was  not  the  proximate  cause  of  the  injury.  •  True,  as  said  by 
this  court  in  Atkinson  v.  Goodrich  T.  Co.  60  Wis.  141,  164, 
18  X.  W.  764,  "A  man  is  not  bound  to  ward  against  a  result 
which  cannot  be  reasonably  expected  to  occur,  and  negligence 
cannot  be  attributed  to  him  for  failing  to  do  so.''  On  this 
rule  counsel  for  appellant  argue  that  the  answer  to  the  four- 
teenth question  is  conclusive  on  the  point  that  the  storm  that 
blew  the  tree  down  was  of  such  unusual  severity  that  it  could 
not  have  been  foreseen,  hence  there  could  be  no  liability. 

Whether  the  storm  which  blew  the  tree  down  was  of  such 
an  extraordinary  character  as  not  to  have  been  foreseen  or 
reasonably  anticipated  by  defendant  does  not  establish  the 
nonliability  of  defendant  The  evidence  shows,  and  the  jury 
found,  that  a  storm  which  the  defendant  should  have  fore- 
seen was  likely  to  occur  would  have  blown  the  tree  down. 
There  is  evidence  in  the  case  that  the  tree  was  regarded  dan- 
VOL.  163  —  42 
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gerous  and  that  a  wind  of  the  velocity  of  forty  miles  an  hour 
would  have  blown  it  down,  and  that  for  a  period  of  about 
twenty  years  prior  to  the  accident  there  had  been  in  Wiscon- 
sin annually  wind  storms  ranging  from  forty  to  sixty-eight 
miles  per  hour.  If,  therefore,  the  tree  was  liable  to  be  blown 
down  by  a  storm  such  as  was  likely  to  occur,  then  it  is  inmia- 
terial  that  the  storm  which  blew  it  down  was  of  unusual 
severity.  The  proximate  cause  was  the  failure  to  remove 
the  tree,  which  was  dangerous,  or  guard  against  its  falling 
upon  the  tracL 

Even  if  it  can  be  said  that  the  failure  to  remove  the  dan- 
gerous tree  was  not,  but  that  the  extraordinary  wind  was,  a 
proximate  cause  of  the  wreck,  still  the  dangerous  tree  was  a 
concurring  cause  and  the  defendant  is  liable  under  the  estab- 
lished rule  of  law  on  this  proposition. 

Appellant  relies  upon  Cooh  v.  M.,  St.  P.  &  S.  8.  M.  R.  Co. 
98  Wis.  624,  74  N.  W.  561,  and  other  cases,  but  an  examina- 
tion of  these  cases  cited  by  appellant  will  show  that  they  are 
not  in  point  here.  As  we  have  heretofore  observed,  if  the 
findings  are  supported  a  case  is  made  against  the  defendant 

The  jury  found  negligence  in  failing  to  patrol  the  track 
after  the  storm.  It  is  urged  that  this  could  not  have  avoided 
the  wreck,  because  the  violent  storm  which  blew  the  tree 
down  occurred  only  a  very  short  time  before  the  wreck,  and 
that  ordinary  care  did  not  require  patrol  during  this  short 
interval.  The  sectionmen  at  Pembine,  only  about  two  and 
one-half  miles  from  Cataline,  were  under  orders  to  patrol 
day  and  night  during  storms  of  wind  or  rain.  They  were 
equipped  with  a  handcar  and  a  gasoline  car  which  had  a 
speed  of  twenty  miles  or  more  per  hour.  There  is  evidence 
that  the  storm  was  raging  for  half  an  hour  and  more  before 
the  wreck,  and  this  warranted  the  jury  in  finding  that  there 
was  ample  time  for  the  sectionmen  at  Pembine  to  go  down 
the  track,  discover  the  tree,  signal  the  train,  and  thus  have 
avoided  the  wreck. 
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The  jury  found  that  the  defendant  failed  to  inspect  the 
tree.  It  is  contended  by  appellant  that  inspection  would  not 
have  revealed  that  the  tree  was  dangerous  or  would  have 
fallal  from  ordinary  or  usual  storms,  and  that  the  defendant 
was  not  bound  to  guard  against  an  unusual  and  extraordinary 
wind.  It  is  further  argued  by  appellant  that  an  inspection 
would  have  disclosed  nothing  which  would  have  warranted  a 
conclusion  that  the  tree  was  in  danger  of  falling.  We  are  of 
opinion,  however,  that  the  evidence  was  ample  to  support  the 
findings  of  the  jury  on  this  question.  In  fact  there  is  evi- 
dence in  the  record  of  at  least  one  witness  in  position  to  know 
that  the  tree  was  dangerous  and  so  regarded,  and  if  the  tree 
was  dangerous  and  liable  to  fall  across  the  track  from  an  or- 
dinary wind  which  the  defendant  was  bound  to  foresee  and 
reasonably  anticipate,  it  is  wholly  immaterial  whether  the 
wind  which  caused  the  tree  to  fall  was  an  extraordinary  and 
unusual  wind.  Ooddard  v.  C,  B.  &  Q.  B.  Oo.  143  Wis.  169, 
174,  126  N.  W.  666. 

The  jury  found  that  the  defendant  was  negligent  in  failing 
to  apply  to  the  court  for  right  to  cut  the  tree.  It  is  argued 
by  appellant  on  this  point  that  our  statute,  sub.  (4),  sec 
1828,  is  not  applicable  because  this  statute  is  superseded  by 
the  federal  Employers'  Liability  Act,  and  some  federal  cases 
are  cited  on  this  point,  notably  Seaboard  A.  L,  B.  Co.  v,  Hor- 
ton,  233  U.  S.  492,  34  Sup.  Ct  635.  Originally  in  Wiscon- 
sin under  our  statutes  the  right  to  condemn  right  of  way  for 
railroad  purposes  200  feet  wide  existed,  but  later  this  statute 
was  amended  so  as  to  allow  condemnation  of  100  feet  for 
right-of-way  purposes  and  also  reserving  to  railroad  com- 
panies the  rights  given  under  sub.  (4),  sec  1828,  to  "cut 
down  any  standing  trees  that  may  be  in  danger  of  falling  on 
the  road."  Wis.  Cent.  B.  Co.  v.  Cornell  Univ.  49  Wis.  162, 
5  N.  W.  331.  It  seems  clear,  therefore,  that  sub.  (4),  sec. 
1828,  is  not  superseded  by  the  federal  Employers'  Liability 
Act     It  is  more  in  the  nature  of  an  amendment  to  the  de- 
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fendant's  charter.  State  v.  Railway  Cos.  128  Wis.  449, 
504,  108  N.  W.  694;  Rice  v.  C,  B.  &  Q.  22.  Co.  153  Mo. 
App.  35,  131  S.  W.  374;  Texas  &  St.  L.  R.  Co.  v.  Vallie,  60 
Tex.  481;  Att'y  Gen.  v.  Railroad  Cos.  35  Wis.  425;  Manito- 
woc V.  Manitowoc  &  N.  T.  Co.  145  Wis.  13,  129  X.  W.  925. 
But  even  if  it  were  held  that  the  federal  Employers'  Liability 
Act  superseded  sub.  (4),  sec.  1828,  Stats.,  still  at  common 
law  the  defendant  would  be  bound  to  protect  its  employees 
and  passengers  from  dangers  which  ordinary  care  and  pru- 
dence could  guard  against,  and  there  seems  to  be  no  doubt  but 
that  the  defendant  would  be  bound  to  remove  the  tree  in 
question  independent  of  statute  or  guard  against  the  danger 
incident  to  its  falling  upon  the  track  and  injuring  passengers 
or  employees,  if  in  fact  there  was  danger  of  the  tree  falling 
upon  the  track. 

The  findings  of  the  jury  on  assumption  of  risk  and  con- 
tributory negligence,  we  think,  are  well  supported  by  the  evi- 
dence. Under  the  evidence  the  jury  was  well  warranted  in 
finding  no  assumption  of  risk.  Dorsey  v.  Phillips  &  C.  C. 
Co.  42  Wis.  583;  Hemmingsen  v.  C.  &  N.  W.  R.  Co.  134 
Wis.  412,  114  N.  W.  785;  Choctaw,  0.  &  G.  R.  Co.  v.  Mc 
Dade,  191  U.  S.  64,  24  Sup.  Ct.  24;  Union  Pac.  R.  Co.  v. 
O'Brien,  161  U.  S.  451,  16  Sup.  Ct.  618. 

Appellant  further  argues  that  error  was  committed  on  the 
trial  in  respect  to  the  charge  to  the  jury  and  in  refusal  to 
grant  a  new  trial,  but  a  careful  examination  of  these  allied 
errors  convinces  us  that  no  prejudicial  error  was  conmiitted 
in  this  regard.  The  whole  charge  was  very  fair  to  defend- 
ant.    The  following  extracts  are  fair  samples : 

"The  court  charges  you  that  the  defendant  in  conducting 
its  business  with  respect  to  the  care  of  the  safety  of  its  road 
or  track  at  Cataline  was  not  required  to  foresee  or  anticipate 
that  any  such  wind  storm  as  the  one  in  question  would  occur, 
and  if  the  tree  which  fell  on  the  track  was  in  danger  of  fall- 
ing only  in  case  of  the  prevalence  of  a  wind  of  such  unusual 
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and  extraordinary  severity,  you  must  answer  the  third  ques- 
tion of  the  special  verdict  in  the  n^ative,  that  is,  you  must 
answer  the  third  question  *No\"  .  .  . 

"The  court  instructs  you  the  presumption  is  that  the  de- 
fendant company  did  inspect  the  tree,  and  the  burden  of 
proof  as  to  this  question  is  upon  the  plaintiff  to  satisfy  you 
to  a  reasonable  certainty  by  a  preponderance  of  evidence  that 
this  question  should  be  answered  *Yes ;'  but  if  you  are  not  so 
satisfied  your  answer  must  be  *No'."  ... 

"You  are  also  directed,  in  considering  your  answer  to  this 
fifth  question,  that  if  you  find  that  the  tree  would  fall  only 
from  a  wind  of  unusual  and  extraordinary  severity  as  pre- 
vailed when  the  tree  fell,  and  caused  it  to  fall,  then  your  an- 
swer to  the  fifth  question  of  the  special  verdict  must  be 
*No'." 

The  learned  trial  judge  favored  us  with  a  written  opinion 
which  is  a  part  of  the  record  and  which  reviews  the  whole 
case  very  fully,  and  we  think  the  conclusions  arrived  at  are 
correct.  We  are  of  opinion  that  the  case  was  fairly  tried  in 
the  court  below  and  no  prejudicial  error  committed. 

By  the  Court. — The  judgment  is  affirmed. 


Northern  Chief  Iron  Company,  Respondent,  vs.  Town 
OF  Vaughn  and  another.  Appellants. 

May  24— June  21,  1916. 

Oertz  v.  Vaughn,  ante,  p.  557,  foUowed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iron 
county:  G.  N.  Risjord,  Circuit  Judge.     Affirmed. 

The  briefs  in  the  case  of  Gertz  v.  Vaughn,  ante,  p.  557, 
were  by  stipulation  used  in  this  case,  and  there  were  addi- 
tional briefs  on  the  question  of  estoppel : 

A.  L.  Buggies,  attorney,  and  Wm.  F.  Shea,  of  counsel,  for 
the  appellants. 
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For  the  respondent  there  was  a  brief  by  Lamoreux  &  Cate, 
and  oral  argument  by  Oeo.  C.  Foster  and  C.  A,  Lamoreux. 

RosENBEREY,  J.  The  issues  in  this  case  are  the  same  as 
those  in  Oertz  v.  Vaughn,  ante,  p.  557,  158  N.  W.  298,  and 
this  case  is  controlled  by  the  decision  in  that  case,  and  the 
mandate  will  therefore  be  the  same. 

By  the  Court. — Judgment  aflSrmed. 
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Abaitdonment  of  conspiracy.    See  Evidence,  3. 
Abatement  of  nuisance.    See  Intoxicating  Liquobs,  3-5. 
Acceptance  of  goods  by  buyer.    See  Sales,  4.   * 
Accessories:  Prosecution.    See  Criminal  Law,  1,  6. 

ACCOUNT  STATED. 

Under  the  circumstances  of  this  case,  delay  in  objecting  to  items  in 
monthly  statements  merely  raised  a  presumption  of  their  cor- 
rectness, but  did  not  give  such  statements  the  force  of  an  ac- 
count stated.    Ournett  v.  J.  £P.  Flick  C.  Co.  574 

ACTION. 
Cau8e  of  action:  Assignment    See  Assignments.    Municipal  Cob- 

POBATIONB,   10-12.      WOBKMEN'S   COMPENSATION,   11. 

By  tohom  may  be  hrought:  Who  may  maintain.    See  Fraudulent 
Conveyances,  4.    Highways,  11,  12. 

Against  state.    See  Courts.    Taxation,  25,  26. 

Conditions  precedent.    See  Intoxicating  Liquobs,  4,  6. 

At  law  or  in  equity  f    See  Equity.    Intoxicating  Liquors,  3-5. 

Under  state  or  federal  statute?    See  Masteb  and  Sebvant,  6. 

Joinder  of  causes  of  action.    See  Pleading,  1,  2,  4. 

Consolidation  of  actions. 
There  is  no  error  in  refusing  to  order  the  consolidation  of  actions 
which  could  not  have  been  Joined  in  the  first  instance  because 
brought  by  different  parties  and  relating  in  some  respects  to 
essentially  different  controversies.  Charles  A.  Stickney  Co.  v. 
Lynch,  353 

Mistake  as  to  remedy:  C flanging  cause  of  action.    See  Railboads,  4. 

Dismissal.    See  Appeal,  6,  22,  23.    Quieting  Title,  2. 

Administrators.     See  Executors  and  Administrators. 

Admissions.    See  Evidence,  2,  3. 

ADOPTION. 

See  Specific  Performance. 

1.  A  letter  written  by  one  C,  after  marriage  with  plaintiff's  mother^ 
to  a  boarding-house  keeper  with  whom  plaintiff,  then  ten  years 
old,  was  boarding,  stating  that  the  mother  would  shortly  call  for 
him  to  bring  him  to  C.'s  home  and  that  C.  would  adopt  him  as 
his  own  son,  was  no  more  than  a  declaration  of  an  intention  to 
adopt  the  plaintiff;  and  the  facts  that  plaintiffs  mother  after- 
wards brought  him  to  their  home,  that  he  was  received  and 
treated  by  C.  as  a  son,  and  that  he  lived  there  until  he  attained 
his  majority,  do  not  establish  a  contract  of  adoption,  in  the  ab- 
sence of  any  direct  proof  that  such  a  contract  was  in  fact  made 
between  C.  and  plaintiff's  mother,  who  was  the  only  person  who 
could  contract  for  him  in  the  matter.    Heath  v.  Cuppel,  6Z 
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2.  The  evidence  being  insufficient  to  establish  the  existence  of  a  con- 
tract of  adoption,  an  action  to  enforce  specific  performance  of 
such  contract  was  properly  dismissed.  Ibid, 

Affidavit  as  to  sale.     See  Chattel  Mortgages. 
Agency.     See  Phincipal  and  Agent. 
Alibi.     See  Cbiminai.  Law,  7. 
Allowances  to  widow.     See  Executors,  3. 
Amendment. 
Of  pleading.     See  Pleading,  5.    Quieting  Title,  L 
Of  process,  etc.     See  Process.    Trial,  1,  2. 
Of  statutes.     See  Statutes,  6-10. 

ANIiLALS. 

Injury  to.     See  Bridges. 

Sale  of  tubercular  cattle.     See  Fraud,  3-6. 
Answer.     See  Appeal,  8.    Master  and  Servant,  8. 
Anticipation.     See  Negligence,  4^    Railroads,  12. 

APPEAL  AND  ERROR. 
From  what  appeal  may  be  taken:  Orders. 

1.  Mere  findings  of  fact  or  conclusions  of  law  cannot  be  appealed 

from.    Chreenep  v,  Qreeney,  Zll 

2.  Findings  of  fact  and  conclusions  of  law  in  a  partition  action  do 

not  constitute,  in  substance  or  effect,  an  order  or  Interlocutory 
judgment  from  which  an  appeal  can  be  taken  under  sec  3143, 
Stats.  Ibid, 

3.  An  order  denying  a  motion  to  set  aside  a  summons  is  not  appeal- 

able.   Hammond-Chandler  L,  Co,  v.  Industrial  Comm,  596 

4.  An  order  of  the  circuit  court  reversing  a  judgment  of  the  civil 

court  of  Milwaukee  county  and  ordering  a  new  trial  in  the  cir- 
cuit court  "grants  a  new  trial"  and  hence  is  appealable  under 
sub.  (3),  sec.  3069,  Stats.  1916.  The  proviso  in  said  sub.  (3) 
that  no  order  shall  be  considered  appealable  which  simply  re- 
verses or  affirms  "an  order  of  the  civil  court,"  is  not  applicable. 
Mechanical  A,  Co,  v.  A,  Kieckhefer  E,  Co,  647 

Who  may  appeal.     See  Appeal,  20.    Executors,  4. 

5.  Only  a  party  aggrieve:   by  a  judgment  can  appeal  therefrom. 

Hammond-Chandler  L,  Co,  v.  Industrial  Comm,  596 

6.  If,  notwithstanding  denial  of  the  motion  of  one  party  defendant 

to  set  aside  the  summons  and  dismiss  the  proceedings,  a  like 
motion  by  a  codefendant  is  granted  and  a  judgment  of  disnais- 
sal  is  rendered,  the  one  whose  motion  was  denied  cannot  appeal 
from  such  judgment  as  an  aggrieved  party.  Ibid, 

Bill  of  exceptions:  When  not  necessary, 

7.  Upon  appeal  from  a  judgment  construing  a  will,  where  the  only 

disputed  question  is  fairly  presented  by  the  findings  of  the  court 
below,  no  bill  of  exceptions  is  necessary.    Will  of  Waterbury, 

510 
{Questions  presented  for  review.    See  Physicians  and  Surgeons,  2. 

8.  Upon  appeal  from  an  order  sustaining  a  demurrer  to  a  counter- 

claim as  a  demurrer  to  the  complaint,  but  making  no  reference 
to  the  counterclaim,  the  question  whether  the  counterclaim  was 
properly  pleadable  as  such  is  not  before  the  appellate  court. 
Chicago,  M,  d  8t,  P.  R.  Co.  v.  Shepard  D.  Dist.  385 
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Briefs:  Violation  of  rule:  Costs  for  printing.    See  Costs. 

Dismissal  of  appeal.    See  Appeal,  20.    EIxecutors,  4. 

Review:  Questions  of  fact:  Presumptions,    See  Bills  and  Notes,  6. 
9.  Where  the  trial  was  by  the  court,  improper  evidence  receive4 
under  objection  will  be  presumed  not  to  have  been  given  weight 
unless  the  contrary  clearly  appears.    Johnson  v.  Bank  of  Wis- 
consin, 369 

Same:  Verdicts  and  findings.    See  Wills,  1. 

10.  Findings  by  a  jury,  approved  by  the  trial  court,  will  not  be  set 

aside  on  appeal  if  supported  by  any  believable  evidence, — that 
is,  unless  the  evidence  is  contrary  to  all  reasonable  probabili- 
ties; and  so  long  as  there  is  a  state  of  evidence  requiring  con- 
flicting probabilities  to  be  considered,  a  jury  determination 
either  way  cannot  be  said  to  be  against  all  reasonable  probabili- 
ties.   Campbell  v,  Oermania  F,  Ins.  Co,  329 

11.  Inferences  of  fact  drawn  from  the  evidence  by  the  trial  court  will 

not  be  disturbed  unless  clearly  wrong.    Ripon  U,  Co,  v,  Haas, 

&92 

12.  A  letter  sent  to  counsel  by  the  trial  judge,  in  transmitting  a  copy 

of  his  decision,  in  which  the  court  remarked  that  It  was  appar- 
ent that  one  plaintiff  "was  lying  whenever  he  saw  a  chance  to 
lie,"  is  not,  if  proper  to  be  considered  at  all,  a  sufficient  basis  for 
denying  equitable  relief  to  plaintiffs  on  the  ground  that  they 
testified  falsely,  where  the  findings  of  fact  subsequently  made 
and  twice  reviewed  by  the  court  contained  no  reference  to  the 
majtter.    Miranovitz  v.  Gee,  24t> 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Auto- 
mobiles, 4.  BouNDAHiES,  4.  Bbidges,  3.  Criminal  Law,  6-9. 
Libel,  4,  5.     Master  and  Servant,  16.    Witnesses,  2. 

13.  This  court  will  not  reverse  a  Judgment  because  of  the  rejection  of 

evidence,  unless  its  materiality  clearly  appears  and  it  likewise 
appears  that  the  exclusion  might  have  affected  the  result  un- 
favorably to  the  party  complaining.  Campbell  v,  Oermania  F, 
Ins,  Co,  329 

14.  Error  in  refusing  to  give  requested  instructions  which  were  ap- 

propriate and  would  have  aided  the  jury  will  not  work  a  reversal 
unless  it  appears  that  had  they  been  given  the  result  would 
probably  have  been  more  favorable  to  the  party  requesting 
them.    Schumann  v,  Kaukauna,  396 

15.  Permitting  a  claimant  to  testify  as  to  personal  services  rendered 

by  her  to  a  decedent,  upon  which  her  claim  against  his  estate  is 
based;  will  not  be  held  error  where  no  proper  objection  was  sea- 
sonably made.    Gardner  v.  Young's  Estate,  241 

16.  Errors  committed  in  the  course  of  the  trial  are  not  sufficient 

ground  for  reversing  a  judgment  unless  it  pretty  clearly  appears 
that  the  result  might  probably  have  been  more  favorable  to  the 
party  complaining  if  they  had  not  occurred;  and,  in  the  light  of 
the  presumption  that  the  trial  was  before  a  competent  judge 
and  an  impartial  and  intelligent  jury,  there  is  generally  little 
use  in  bringing  to  the  attention  of  this  court  many  detail  matters 
in  respect  to  the  admission  of  evidence,  where  such  matters  must 
be  considered  in  connection  with  a  mass  of  evidence  and  many 
circumstances.    Union  Bank  v.  Commercial  S,  Co,  470 
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Affirmance  "by  divided  court, 

17.  A  Judgment  of  the  circuit  court  reversing  an  award  made  by  the 

industrial  commission  is  affirmed,  this  court  being  equally  di- 
vided on  the  question  whether  there  was  sufficient  evidence  be- 
fore the  commission  to  give  it  Jurisdiction.  WisconHn  Chair 
Co,  V,  Industrial  Comm,  25 

18.  Upon  an  appeal  from  a  Judgment  for  the  amount  found  due  on  a 

railway  construction  contract,  the  Justices  participating  in  the 
decision  being  equally  divided  as  to  the  conclusiveness  of  the 
final  estimate  of  defendant's  chief  engineer  and  upon  the  ques- 
tion of  affirmance  of  the  whole  Judgment,  the  Judgment  is  af- 
firmed.   Nelson  v,  Fairchild  d  N.  E,  R,  Co,  300 

19.  A  Judgment  of  the  circuit  court  affirming  an  award  made  by  the 

industrial  commission  is  affirmed  on  appeal,  this  court  being 
equally  divided.    Faust  L,  Co.  v.  Industrial  Comm,  3C5 

Determination  and  disposition  of  cause.  See  Executors,  4.  Injunc- 
tion, 3.  Libel  and  Slander,  5.  Replevin,  5.  Vendor  and  Pur- 
chaser, 8. 

20.  Where  a  party  to  an  action,  who  is  not  aggrieved  by  the  Judg- 

ment rendered  therein,  appeals  therefrom,  the  appeal  should  be 
dismissed.     Hammond-Chandler  L,  Co.  v.  Industrial  Comm,     596 

21.  In  an  action  based  on  alleged  wrongful  discharge  of  an  employee, 

the  issue  having  been  fully  litigated  and  the  testimony  being  all 
before  this  court,  which  holds  that  on  the  admitted  facts  the  dis- 
charge was  lawful,  no  new^  trial  is  necessary  or  proper,  and  final 
Judgment  for  the  defendant  is  ordered.  Qreen  v,  Somers,  96 
Sams:  Dismissal  for  delay. 

22.  The  right  to  have  an  action  dismissed  for  failure  to  comply  with 

sec.  3072,  Stats.,  may  be  waived  as  effectually  while  the  record 
remains  in  the  supreme  court  as  after  it  has  been  returned  to 
the  circuit  court    State  ex  rel.  Milwaukee  v.  Circuit  Court,  445 

23.  The  evidence  produced  upon  a  motion  to  dismiss  an  action  because 

of  noncompliance  with  sea  3072,  Stats.,  showing  negotiations 
and  agreements  between  the  attorneys  for  the  respective  parties, 
is  held  sufficient  to  warrant  the  trial  court's  decision  that  de- 
fendant waived  the  right  to  dismissal  on  that  ground.         Ilnd. 

Costs  for  printing  brief.    See  Costs. 

Allowances  to  guardians  ad  litem.    See  Infants. 

Appeal  from  Milwaukee  civil  court.    See  Appeal,  4. 

24.  The  circuit  court  may  allow  motion  costs  not  exceeding  $10  on  an 

appeal  from  the  civil  court  of  Milwaukee  county.  Concrete 
Steel  Co,  V,  Illinois  Surety  Co.  41 

Appeal  from  town  supervisors.    See  Highways,  1,  2. 

Appealable  Orders.    See  Appeal,  2-4. 

Appearance.     See  Highways,  2. 

Appointment. 
Of  county  officers.    See  (Bounties,  3. 
Under  power:  Inheritance  tax.    See  Taxation,  33-36. 

Appropriations.  See  Normal  Schools.  Statutes,  5-8.  Taxation, 
16. 

Assault  with  intent  to  rape.    See  Rape. 

Assessment  and  Collection  of  Taxes.  See  Statutes,  1.  Taxa- 
tion, 17. 

Assessments  for  street  improvements.    See  Estoppel,  2. 
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ASSIGNMENTS. 

Of  cause  of  action.    See  Municipal  Corporations,   10-12.    Work- 
men's COMPRNBATION,  11. 

A  person  may  assign  a  cause  of  action  owned  by  him  and  by  the 
terms  of  the  assignment  retain  control  of  the  litigation.  Bau- 
dek  V.  Milwaukee  E,  R.  d  L.  Co.  109 

Assumption  of  Moetoaoe.    See  Mobtgaqes,  1. 

Assumption  of  Risk.    See  Master  and  Servant,  17, 19,  20. 

AsTLXTMS.    See  Hospitals. 

Attorney  and  Client.    See  Judgment,  2,  3.    Municipal  Corpchia- 

TioNS,  12.    Physicians  and  Surgeons,  1,  2. 
Attorneys'  Pees.    See  Wnxs,  2. 

AUTOMOBILES. 

See  EiViDENCE,  1,  8.    Negligence,  5.    Railroads,  15,  16.    Street  Rail- 
ways, 2. 

1.  The  "general  and  usual  rules  of  the  road"  which,  by  sec  1636 — 49, 

Stats.  1911,  the  driver  of  an  automobile  was  required  to  observe, 
did  not  absolutely  preclude  him  from  seasonably  invading  his 
left-hand  side  of  the  traveled  way  in  passing  a  vehicle  in  front 
of  him.    Riggles  t?.  Priest,  199 

2.  Whether  in  this  case  the  defendant — whose  automobile,  while 

passing  another  car  from  behind,  collided  with  a  bicycle  which 
plaintifC  was  riding  in  the  opposite  direction  near  the  cenler  of 
the  street — ^was  guilty  of  negligence  in  driving  upon  his  left- 
hand  side  of  the  street  is  held,  under  all  the  circumstances,  to 
have  been  a  question  for  the  Jury.  Ihid, 

3.  For  defendant  to  drive  his  automobile  at  a  speed  of  more  than  ten 

miles  per  hour  while  within  150  feet  of  and  about  to  pass  the 
plaintiff  was  in  direct  violation  of  sec.  1636— 49a,  Stats.  1913, 
and  was  negligence  as  a  matter  of  law.  Ibid. 

4.  Refusal  of  the  trial  court  to  instruct  the  Jury  that  such  violation 

by  defendant  of  sec.  1636— 49a.  Stats.  1913,  was  negligence  was 
not  in  this  case  an  error  prejudicial  to  plaintiff,  it  being  appar- 
ent that,  even  if  the  error  had  not  occurred,  the  Jury  would  have 
found,  as  they  did,  that  the  plaintiff  was  guilty  of  contributory 
negligence.  Ludke  v.  Burck,  160  Wis.  440,  distinguished  and 
limited.  Ibid. 

6.  The  violation  of  a  speed-limit  statute,  such  as  sec  1636 — 49a, 
Stats.  1913,  is  not  necessarily  such  gross  negligence  as  renders 
immaterial  the  contributory  negligence  of  a  person  injured  by 
reason  of  such  violation.  Ibid. 

Bankruptcy.    See  Parties.    Replevin,  3. 

Banks  and  Banking.    See  Bills  and  Notes,  3-8. 

Beneficiaries:  Change.    See  Insurance,  3-7. 

Bill  of  Exceptions.    See  Appeal,  7.    Evidence,  5. 

BILLS  AND  NOTES. 

Construction:  Liability  of  parties:  Indorsers. 
1.  In  the  absence  of  fraud,  parol  evidence  as  to  what  occurred  be- 
tween the  parties  before  or  at  the  time  of  the  giving  of  promis- 
sory notes  is  not  admissible  to  show  that  those  whose  names  ap- 
pear thereon  as  Indorsers  were  in  fact  to  be  liable  thereon  as 
makers.    Union  Bank  v.  Commercial  8.  Co.  470 
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2.  One  who  places  his  name  on  the  back  of  a  note  before  delivery  to 

give  credit  thereto  is  not  liable  as  a  maker,  but  only  as  an  in- 
dorser,  even  though  he  was  not  a  party  to  the  note  prior  to  his 
so  writing  his  name.  Ibid. 

Discharge  of  indorsers:  Misapplication  of  collaterals:  Estoppel:  Spe- 
cial agreement, 

3.  In  an  action  by  a  bank  against  the  indorsers  of  promissory  notes 

for  which  certain  collaterals  held  by  the  bank  for  other  notes 
of  the  same  maker  were  secondarily  security,  the  jury  having 
found  upon  sufficient  evidence  that  at  and  prior  to  the  time  of 
waiving  protest  on  the  notes  in  suit  defendants  promised  to  pay 
them,  that  after  maturity  of  the  notes  in  suit  defendants  advised 
and  aided  the  transfer  by  the  bank  of  said  collaterals,  with  the 
notes  primarily  secured  thereby,  to  another  person,  and  that 
with  full  knowledge  of  such  transfer  they  again  promised  to  pay 
the  notes  in  suit;  and  it  being  apparent  from  the  evidence  that 
the  bank  in  good  faith  relied  on  such  promises  in  parting  with 
the  collateral  and  in  dealing  with  the  maker  of  the  notes,  de- 
fendants are  estopped  from  asserting  they  were  relieved  from 
liability  as  indorsers  on  the  ground  that  the  bank  had  applied 
the  collaterals  to  other  purposes.  Union  Bank  v.  Commercial 
8.  Co,  470 

4.  It  is  not  material  in  such  case  that  there  was  no  consideration 

moving  to  the  indorsers  for  their  promise  to  pay  the  notes,  if 
such  promise  was  made  to  induce  the  plaintiff  bank  to  look  to 
them  and  not  to  the  collaterals  or  other  means  it  might  have  for 
satisfaction  of  the  debt  in  whole  or  in  part,  and  the  bank  relied 
and  acted  thereon.  '  IMd, 

5.  No  question  having  been  submitted  to  the  Jury  as  to  plaintifTs  re- 

liance upon  the  defendants'  promises,  and  no  request  made  for 
such  submission,  that  question  must,  under  sec.  2858m,  Stats., 
be  deemed  to  have  been  determined  by  the  trial  court  in  con- 
formity with  its  judgment.  Ibid. 
€.  The  jury  found  that  the  agreement  pursuant  to  which  the  said 
collaterals  and  about  $20,000  of  notes,  given  by  the  maker  of  the 
notes  in  suit  and  primarily  secured  by  said  collaterals,  were 
transferred  to  one  N.,  who  was  interested  in  protecting  the 
credit  of  said  maker,  was  made  by  N.  in  consideration  of  a  prom- 
ise by  the  bank  to  discount  his  notes,  or  those  of  companies  con- 
trolled by  him,  to  the  amount  of  $60,000;  also  that  such  loan  of 
$60,000  was  not  to  become  effective  until  approved  by  the  direct- 
ors of  the  bank.  It  appeared  that  such  approval  was  to  depend 
upon  the  directors  being  satisfied  of  the  truth  of  representations 
made  by  N.,  which  investigation  proved  to  be  untrue,  but  that 
the  transaction  as  to  the  payment  or  purchase  by  N.  of  the 
$20,000  of  notes  and  the  transfer  to  him  of  the  collaterals  had 
been,  in  the  meantime,  completed  and  was  not  thereafter  re- 
scinded. Held,  that  the  refusal  of  the  bank  to  make  the  loan  to 
N.  did  not  affect  the  liability  of  the  defendants  upon  their  prom- 
ise to  pay  the  notes  in  suit.                                                         Ibid. 

Note  taken  as  security.    See  CJorpobations,  5. 

Renewal:  Repledge  of  collaterals:  Assignment  in  part. 

7.  Findings  by  the  trial  court  that  a  renewal  note  given  by  plaintiff's 
intestate  to  the  defendant  bank  was  delivered  unconditionally; 
that  the  collateral  security  for  the  old  note  was  repledged  for 
payment  of  the  new  note  and  all  other  indebtedness  of  the 
maker  to  the  bank;  and  that  the  old  note  was  not  surrendered 
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but  was  retained  because  the  interest  then  due  thereon  was  not 
paid  or  included  in  the  renewal  note,  are  held  to  be  sustained  by 
the  evidence.    Johnson  v.  Bank  of  Wisconsin^  369 

S.  At  the  time  of  the  death  of  plaintiff's  intestate  the  defendant  bank 
held  several  of  his  notes,  with  a  large  amount  of  collateral  se- 
curity. Interest  amounting  to  $1,148.01  was  due  on  such  notes. 
Defendant  loaned  $7,500  to  a  land  company  organized  to  take 
over  and  handle  certain  property  of  doubtful  value  belonging  to 
the  estate,  such  company  agreeing,  as  part  consideration  for  the 
loan,  to  pay  the  $1,148.01  interest  due  to  defendant.  That  ar- 
rangement was  specially  authorized  by  the  county  court  as  be- 
ing advantageous  to  the  estate.  Defendant  thereupon  assigned 
its  claim  against  the  estate  for  said  interest  to  the  land  com- 
pany, agreeing  that  the  collateral  should  "continue,  as  hereto- 
fore, proportionally  and  pro  rata,  security  for  the  payment  of 
said  interest  .  .  .  until  the  same  shall  be  fully  paid"  by  the 
estate.  Thereafter  the  land  company  transferred  its  rights 
under  the  last-mentioned  agreement  to  the  estate.  Held,  that 
such  transfer  operated  to  extinguish  the  indebtedness  for  in- 
terest and  to  remove  the  incumbrance  which  had  been  placed  on 
the  collateral  for  the  benefit  of  the  land  company,  and  hence  that 
plaintiff  administrator  did  not  thereby  acquire  a  right  to  any  of 
the  proceeds  of  the  collateral  until  the  entire  indebtedness  of 
the  estate  to  defendant  should  be  fully  paid.  Ibid, 

Board  of  Administration.    See  Counties,  3. 

Board  of  Education.     See  Normal  Schools. 

BONDS. 
Of  building  contractor:  Construction:  Liability  of  surety  to  laborers, 
etc. :  Discharge  of  surety, 

1.  Where  in  a  building  contract  the  contractor  agreed  to  '^provide  all 

the  materials,*'  and  his  bond  was  conditioned  that  he  should 
"faithfully  perform  the  contract  on  his  part,  and  satisfy  all 
claims  and  demands  incurred  for  the  same,  and  fully  indemnify 
and  save  harmless  the  owner  from  all  cost  and  damage  which  he 
may  suffer  by  reason  of  failure  so  to  do,  and  shall  fully  reim- 
burse and  repay  the  owner  all  outlay  and  expense  which  the 
owner  may  incur  in  making  good  any  such  default,"  third  per- 
sons who  furnished  materials  used  in  the  construction  of  the 
building  might  enforce  payment  against  the  surety  in  an  action 
on  the  bond.  Electric  A.  Co.  v.  U.  8.  F.  d  O.  Co.  110  Wis.  434, 
and  Yawkey-Crowley  L.  Co.  v.  De  Longe,  157  Wis.  390,  dis- 
tinguished.    Concrete  Steel  Co.  v.  Illinois  Surety  Co.  41 

2.  The  words  "all  claims  and  demands"  in  the  bond  include  claims 

and  demands  for  labor  and  materials,  and  are  not  limited  by  a 
specific  provision  in  the  contract  that  the  contractor  should  saVe 
harmless  and  indemnify  the  owner  from  claims  and  demands 
which  might  be  made  by  reason  of  any  injury  to  person  or  prop- 
erty sustained  by  the  contractor  or  by  any  person  employed  by 
him  in  connection  with  the  work,  or  any  such  injury  sustained 
by  any  person  caused  by  any  act  or  default  of  the  contractor  or 
any  person  employed  by  him,  etc.  .  Ibid. 

3.  Concrete  8.  Co.  v.  Illinois  8.  Co.,  as  to  direct  liability  of  the  surety 

on  the  bond  of  a  building  contractor  to  laborers  and  material- 
men, followed.    Milwaukee  B.  8.  Co.  v.  Illinois  8.  Co.  48 

4.  A  provision  in  a  building  contract  that  payments  shall  not  be- 

come due  unless  at  the  time  of  payment  the  contractor,  "if  so 
required,"  shall  deliver  to  the  owner  a  satisfactory  release  of  all 
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liens,  is  not  violated  so  as  to  discharge  the  surety  on  the  con- 
tractor's bond  by  the  making  of  payments  by  the  owner  without 
requiring  such  release  of  liens.  Ihid. 

5.  Where  in  such  case  the  bond  contained  a  waiver  clause  providing 

that  any  alterations  which  might  be  made  in  the  terms  of  the 
contract,  or  the  giving  by  the  owner  of  any  extension  of  time 
for  performance,  or  any  other  forbearance  on  the  part  of  either 
the  owner  or  the  principal  to  the  other,  should  not  in  any  way 
release  the  principal  or  the  surety  from  their  liability  on  the 
bond,  payments  by  the  owner  without  requiring  a  release  of 
liens  or  a  statement  "of  all  persons  furnishing  material  or 
labor  ...  to  whom  a  lien  is  given  by  law/'  did  not  so  violate 
sub.  3,  sec.  3315,  Stats.,  as  to  discharge  the  surety  from  liability. 

Ibid, 

6.  A  bond  issued  by  a  surety  company  to  secure  faithful  performance 

of  a  building  contract  is  essentially  an  Insurance  contract.    Ibid, 
Same:  Action  on:  Joinder  of  causes.    See  Pleading,  2. 
Liquor  license  bonds.    See  Dibtbict  Attobney.     Intoxicating  Liq- 
uors, 6,  7. 

BOUNDARIES. 
See  Deeds.    Ejectment,  1. 

1.  In  ejectment,  the  question  being  as  to  the  original  location  of  & 

section  comer,  testimony  of  old  settlers  as  to  its  location,  which 
was  corroborative  of  evidence  of  defendants'  surveyor  locating 
the  line  in  connection  with  permanent  monuments  and  visible 
marks  or  indications  left  on  natural  objects  indicating  the  linea 
and  boundaries  of  the  government  survey,  was  competent. 
Nickel  V.  Chapman,  348 

2.  Even  if  such  evidence  were  incompetent,  by  first  putting  in  simi- 

lar evidence  plaintiff  opened  the  door  for  it  and  waived  any  ob- 
jection to  its  admission.  Ibid, 

3.  A  plat  made  by  defendants'  surveyor,  who  testified  that  he  made 

it  and  that  it  was  correct  and  correctly  represented  the  comer 
in  dispute  and  other  lines  and  points  thereon,  including  a  high- 
way, was  competent  in  connection  with  the  other  evidence  in 
such  case.  Ibid^ 

4.  The  admission  of  testimony  of  the  surveyor  to  the  effect  that  he 

came  to  the  center  of  a  highway  at  forty  chains,  and  as  to  what 
parties  said  about  having  seen  witness  trees  at  that  place  and 
pointing  them  out,  was  not  in  this  case  prejudicial  error.    Ibid^ 

BRIDGES. 

Taxation  for  building.    See  Highways,  9. 

Defects  or  insufficiency:  Injuries  to  persons  or  animals, 
1,  In  an  acti9n  for  injury  to  plaintiff's  horse  alleged  to  have  beea 
caused  by  its  catching  the  toe-calk  on  one  of  its  shoes  in  a  crack 
between  the  planks  forming  the  roadway  of  a  bridge,  there  being^ 
evidence  that  the  planks  were  laid  crosswise  and  that  there  were 
cracks  from  a  quarter  of  an  inch  to  more  than  an  inch  between 
them,  the  question  whether  such  cracks  constituted  an  insuffi- 
ciency rendering  the  bridge  not  reasonably  safe,  and  also  the 
question  whether  plaintiff  was  guilty  of  a  want  of  ordinary  care 
in  attempting  to  drive  across  it,  were  for  the  jury.  Tanner  v, 
Rushford,  ISa 
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2.  A  finding  by  the  jury  in  such  case  that  the  injury  to  the  horse, 
involving  a  fracture  of  the  ilium  and  lameness,  was  proximately 
caused  by  the  unsafe  condition  of  the  bridge  is  held  to  be  sus- 
tained by  the  evidence.  JMd, 

S.  In  an  action  for  personal  injuries  caused  by  one  of  plaintiff's 
horses  getting  caught  in  the  crack  or  opening  between  «  draw- 
bridge and  the  approach  thereto,  the  question  being  whether 
such  crack,  under  the  existing  conditions  as  to  slope  and  un- 
evenness  of  the  floor  surfaces,  rendered  the  bridge  defective 
and  dangerous  to  persons  driving  over  It,  the  refusal  of  re- 
quested instructions  is  held  not  to  have  been  a  prejudicial  error, 
although  the  charge  given  was  quite  general.  Schumann  v. 
Kaukauna,  396 

Bbiefb:  Violation  of  rules:  Costs  for  printitig.    See  Costs. 
Bbokebs.    See  Sales,  1. 

BxnLDiNG  Code:  Restrictions.    See  Municipal  Cobpobations,  4-6. 
Building    Contbacts.     See    Bonds.    Contbacts,    4.    Qabnishment. 
Pleading,  2. 

Building  Fund.    See  Normal  Schools. 

By-Laws.    See  Insubance,  7. 

Cancellation  of  Instbumentb.    See  Tenancy  in  Common. 

Cabbiebs:  Injury  to  passenger.    See  Stbeet  Railways,  1. 

Cause  of  Action  :  Assignment.    See  Assignments. 

Champebty  and  Maintenance.    See  Municipal  Cobpobations,  12. 

Change  of  Grade:  Taking  of  land.    See  Railboads,  1,  2. 

CHATTEL  MORTGAGES. 

See  Replevin,  3-5. 

Under  sec.  2316c,  Stats.  1915, — ^providing  that  whenever  property 
covered  by  a  chattel  mortgage  shall  be  taken  and  sold  there- 
under, the  owner  of  the  mortgage  shall,  within  ten  days  after 
the  sale,  file  an  affidavit  setting  forth,  among  other  things,  "a 
statement  in  detail  of  the  expenses  of  such  sale,  including  the 
cost  of  taking  and  keeping  the  property  pending  the  sale,"  and 
that  "a  copy  of  the  notice  of  sale  if  any  shall  be  attached  to  said 
affidavit," — the  requirements  as  to  a  detailed  statement  of  ex- 
penses and  as  to  the  copy  of  the  notice  are  both  important,  and  a 
failure  to  comply  therewith  operates  to  satisfy  the  debt  and 
cancel  the  mortgage.    Emeraon-Brantingham  L  Co,  v,  Paul,    589 
Chubches.    See  Religious  Societies. 
Cities.    See  Municipal  Cobpobations. 
City  Attobney.    See  Municipal  Cobpobations,  10,  12. 
Civil  Coubt.    See  Appeal,  4,  24. 
Civil  Rights.    See  Religious  Societies. 
Claims. 

Against  state.    See  Coubts.    Taxation,  25,  26. 
Against  counties.    See  Highways,  7,  8. 
Against  cities.    See  Wobk men's  Compensation,  11. 
Against  incompetent  persons.    See  Guabdian  and  Wabd. 
For  liens:  Notice.    See  Mechanics'  Liens. 
Classification.    See  Highways,  4,  5.    Physicians  and  Subgeons,  5. 
Taxation,  7-11,  19,  20. 
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Clerical  Ehbobs  in  assessment  or  tax  roll.    See  Taxation,  27,  28. 

COLLATEBAL   SECURITY.      See  BiLLS  AND  NOTES,  3-8. 

Collisions.     See  Automobiles.    Negligence,  5.    Railboads,   15,   16. 

Street  Railways,  2-6. 
Commerce:  Interstate.     See  Cobpobations.    Master  and  Sebvant,  6. 

Taxation,  2,  3. 
Compensation. 
Of  guardians  ad  litem.    See  Infants. 
For  injuries  to  employees.    See  Wobkmen's  Compensation. 
Complaint.     See  Dbains,   2.    Libel  and   Slandeb,  2.    Masteb  and 

Sebvant,    16.    Pleading,    1-4.    Quieting    Title,    1.    Religious 

Societies. 

COMPBOMISE  and  SETTLEMENT.  See  MASTEB  AND  SEBVANT,  10.  MU- 
NICIPAL Cobpobations,  12. 

Condemnation  of  land.    See  Railboads,  1-4. 

Conditional  Sales.     See  Cobpobations,  3-6. 

Conditions  Pbecedent.     See  Divobce,  6.     Intoxicating  Liquobs,  4,  6. 

Confessions.     See  Evidence,  2,  3. 

Consideration.  See  Bills  and  Notes,  4,  6.  Contracts,  1.  Munici- 
pal Cobpobations,  10. 

Consolidation  of  actions.     See  Action. 

CoNSPiBACY.     See  Evidence,  2,  3.    Vendob  and  Pubchaseb,  7-19. 

CONSTITUTIONAL  LAW. 

Federal  and  ^tate  regulation  of  commerce.  See  Cobpobations.  Mas- 
ter AND  Sebvant,  6.    Railboads,  10,  11.    Taxation,  2,  3. 

Legislative  power.  See  Counties,  2,  3.  Coubts.  Highways,  3-6. 
Municipal  Cobpobations,  1.  Statutes,  1-3.  Taxation,  1-20, 
30,  31,  33,  34. 

1.  In  determining  whether  a  particular  agency  may  be  employed  by 

the  state  or  some  particular  subdivision  thereof  by  legislative 
authorization  to  perform  any  particular  work,  the  test  is  not 
whether  the  agency  is  public,  but  whether  the  purpose  is  public 
within  the  legitimate  functions  of  our  constitutional  govern- 
ment.    State  ex  rel.  La  Crosse  Public  Library  v.  Bentley,      632 

Police  power.    See  Raii^oads,  1. 

Judicial  power.     See  Coubts.    Religious  Societies.     Taxation,  25. 

Foreign  judgments:  Faith  and  credit.    See  Divorce,  4-6. 

Personal  civil  and  political  rights:  Liberty  of  speech^  etc.  See  Elec- 
tions. 

Same:  Right  to  jury  trial.  See  Equity,  2.  Jury.  Physicians  and 
Sltigeons,  5. 

Vested  rights.    See  Statutes,  5. 

Equal  protection  of  the  laws.  See  Highways,  4.  Physicians  and 
Surgeons,  5.     Taxation,  4-9. 

2.  A  corporation  is  a  person  within  the  meaning  of  the  Fourteenth 

amendment  to  the  federal  constitution,  and  under  that  amend- 
ment a  state  cannot  discriminate  against  its  own  citizens  and  in 
favor  of  citizens  of  other  states  any  more  than  it  can  do  the  re- 
verse.   Northwestern  Mut,  L.  Ins.  Co.  v.  State,  484 

Due  process  of  law.    See  Intoxicating  Liquors,  6. 

Constructive  Notice.    See  Vendor  and  Purchaser,  1. 


Digitized  by 


Google 


Wis.]  index.  673 


CONTRACTS. 

Requisites  and  validity.  See  Corporations.  Frauds,  Statute  of. 
Novation. 

JSame:  Parties.    See  Principal  and  Agent. 

Same:  Consideration,  See  Bills  and  Notes,  4,  6.  Municipal  Cor- 
porations, 10. 

1.  An  oral  agreement  on  the  one  side  to  render  personal  seryices  and 

on  the  other  to  pay  for  such  services  in  a  certain  way  is  not  void 
for  lack  of  consideration,  even  though  no  money  be  paid  at  the 
time,  each  promise  being  the  consideration  for  the  other. 
Huehner  v,  Huehner,  166 

Construction,  See  Insurance,  1.  Landlord  and  Tenant,  3.  Mas- 
ter and  Servant,  10.     Sales,  1-3,  5. 

2.  Where  an  instrument  is  capable  of  different  constructions,  each 

of  which  does  no  violence  to  the  language  used,  recourse  may  be 
had  to  the  facts  and  circumstances  surrounding  the  parties  at 
the  time  of  the  execution  thereof,  for  the  purpose  of  determining 
its  true  construction,  and  the  intention  of  the  parties,  if  at  all 
consonant  with  the  language  used,  must  govern  its  construction. 
The  court,  if  possible,  must  give  force  and  effect  to  every  part 
of  the  instrument,  reading  nothing  into  it  and  nothing  out  of  it. 
Polebitzke  v,  John  Week  L.  Co.  322 

Same:  Contracts  for  benefit  of  third  persons.     See  Bonds. 

3.  A  contract  to  pay  a  debt  due  to  a  third  person  is  presumably  for 

his  benefit  and  creates  a  liability  to  him  unless  a  contrary  inten- 
tion appears.     Concrete  Steel  Co.  v,  Illinois  Surety  Co,  41 

Reformation,    See  Reformation  of  Instruments. 
Rescission,    See  Vendor  and  Purchaser,  4-6. 
Specific  performance.    See  Adoption,  2.     Specific  Performance. 
Performance  or  breach:  Building  contracts.    See  Bonds. 
Same:  Deductions  from  contract  price.  . 

4.  Where  a  building  contract  has  been  substantially,  though  not  ex- 

actly, performed,  the  deduction  to  be  made  from  the  contract 
price  on  account  of  any  defect  is  the  reasonable  cost  of  remedy- 
ing the  defect  if  this  can  be  done  without  reconstructing  a  sub- 
stantial part  of  the  building;  otherwise,  the  diminished  value 
of  the  building,  on  the  basis  of  the  contract  price,  by  reason  of 
the  defect.    Buchholz  v.  Rosenberg,  312 

Actions  for  breach.    See  Master  and  Servant,  1.     Statutes,  5. 

Contributory  Negligence.  See  Automobiles,  4,  5.  Master  and 
Servant,  13,  18-20.  Negligence,  3,  5.  Railroads,  15.  Street 
Railways,  2,  6. 

Conveyances.  See  Dedication,  2.  Deeds.  Executors,  1.  Fraudu- 
lent Conveyances.  Mortgages,  1.  Navigable  Waters.  Ref- 
ormation of  Instruments,  2-4.     Vendor  and  Purchaser,  20,  21. 

CORPORATIONS. 

Identity:  One  owning  the  stock  of  another:  When  notice  to  one  is  no- 
tice to  the  other.     See  Mechanics'  Liens,  1. 

Rights  of  members.     See  Religious  Societies. 

Stock:  Sale:  Profits  as  income.     See  Taxation,  31. 

Dividends:  Surplus  and  undivided  profits.  See  Trusts  and  Trust- 
ees, 1,  2,  5,  7. 
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Taxation  of  income:  Mining  company:  Deductions.    See  Taxatiow, 
32. 

Taxation  of  life  insurance  companies.    See  Taxation,  2-14. 

Bankruptcy.    See  Pabties. 

Foreign  corporations:  Contracts:  Validity:  Interstate  commerce. 

1.  A  contract  made  in  this  state  with  an  unlicensed  foreign  corpora- 

tion, but  which  is  not  to  be  complete  so  as  to  be  binding  upon 
such  corporation  until  approved  at  its  home  office  outside  the 
state,  is  not  void  under  sec.  1770&,  Stats.  Charles  A,  Stickney 
Co.  V.  Lynch,  353 

2.  Provisions  in  such  contract  that  the  foreign  corporation  shall  fur- 

nish certain  property  f.  o.  b.  in  this  state,  and  for  the  filling  of 
orders  for  goods  by  such  corporation  and  subsequent  taking  of 
securities  therefor,  relate  to  matters  of  interstate  commerce  and 
are  not  within  said  sec.  1770&.  Ihid, 

3.  A  piano  brought  into  Wisconsin  under  a  conditional  bill  of  sale, 

the  title  being  retained  by  a  foreign  corporation,  remained  an 
article  of  interstate  commerce  while  unpaid  for  in  the  possession 
of  the  original  buyer.    Regina  Co.  v.  Toynbee,  651 

4.  Where  the  conditional  bill  of  sale  was  duly  filed,  a  sale  of  the 

piano  by  the  original  buyer  to  a  person  having  no  actual  knowl- 
edge of  the  conditional  sale,  and  its  removal  to  another  place, 
did  not  alter  the  status  of  the  piano  as  an  article  of  interstate 
commerce  or  affect  the  rights  of  the  foreign  corporation,  the 
original  seller.  Ibid, 

5.  Where,  in  such  case,  the  foreign  corporation,  still  retaining  title 

to  the  piano,  took  a  note  of  the  second  buyer  for  the  amount  re- 
maining unpaid,  the  transaction  being  in  form  a  conditional 
sale  reserving  title  in  the  corporation  until  the  note  was  paid, 
this  amounted  merely  to  the  taking  of  additional  security  and 
holding  the  piano  as  an  article  of  interstate  commerce  until  the 
debt  was  paid, — which  the  corporation  might  do  without  hay- 
ing complied  with  sec.  1770&,  Stats.  Ibid, 

Same:  Insurance  companies:  Taxation.    See  Taxation,  8,  10. 

Municipal  corporations.    See  Municipal  Cobporationb. 

Corpus  of  trust  estate.    See  Trusts  and  Trustees. 

(Corroboration.    See  Criminal  Law,  8. 

Corrupt  Practices.    See  Elections. 

COSTS. 

See  Appeal,  24.    Divorce,  8.    Ejectment,  2.    Garnishment,  2. 
Wills,  2. 

Costs  of  printing  respondents'  brief,  which  violated  Supreme  Court 
Rule  11,  are  not  allowed  in  this  case  although  such  violation 
was  satisfactorily  explained.    Mitchell  v.  Lyons,  399 

Counterclaim.     See  Master  and  Servant,  8. 

COUNTIES. 
County  board:  Powers:  Division  of  towns,  etc.:  Legalizing  acts. 
1.  Ch.  17,  Laws  1915,  legalizing  "all  acts  and  proceedings"  of  the 
county  board  of  Vilas  county  "relating  to  the  detaching  of  cer- 
tain territory'*  from  one  town  and  attaching  parts  thereof  to 
other  towns,  "and  in  creating"  two  new  towns  from  other  parts 
thereof,  validated  all  the  proceedings  of  the  board  relating  to 
such  readjustment  and  rearrangement  of  the  town  government 
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in  the  county,  including  the  apportionment  of  the  net  indebted- 
ness of  the  town  from  which  the  territory  was  detached.  State 
ex  rel,  Ervin  v.  County  Board,  577 

2.  Although,  under  sec.  672,  Stats.,  the  county  board  had  no  authority 

to  apportion  such  indebtedness,  the  legislature,  since  it  might 
have  given  such  authority,  could  validate  the  unauthorized  ap- 
portionment. IJHd. 
Officers:  Board  of  administration:  Election  or  appointment, 

3.  In  ch.  402,  Laws  1915, — providing  for  a  board  of  administration  in 

counties  of  250,000  inhabitants  or  more  to  manage  and  control 
certain  county  institutions, — ^the  provision  that  two  of  the  five 
members  of  such  board  shall  be  appointed  by  the  governor  of 
the  state  does  not  contravene  sec.  9,  art.  XIII,  Const.  The  mem- 
bers of  the  board,  being  officers  whose  offices  have  been  created 
by  law  subsequent  to  the  adoption  of  the  constitution,  may,  as 
provided  in  said  section,  "be  elected  by  the  people  or  appointed, 
as  the  legislature  may  direct."  State  ex  reh  Langland  v.  Mane^ 
gold,  69 

Same:  Powers  as  to  highways:  Auditing  claims,  etc.  See  Highways, 
6-8. 

County  system  of  state  highways.    See  Highways,  3-9. 

COURTS. 
See  Judges.    Religious  Societies,  2. 
Supreme  court:  Original  jurisdiction:  Actions  against  state. 

1.  Under  sec.  3,  art.  VII,  Const.,  providing  that  "the  supreme  court, 

except  in  cases  otherwise  provided  in  this  constitution,  shall 
have  appellate  jurisdiction  only,"  and  sec.  27,  art.  IV,  Const., 
providing  that  "the  legislature  shall  direct  by  law  in  what  man- 
ner and  in  what  courts  suits  may  be  brought  against  the  state," 
the  legislature  had  power — by  sec.  3200,  Stats. — to  designate  the 
supreme  court  as  the  court  in  which  such  suits  might  be  brought. 
Dickson  V,  State,  1  Wis.  122,  followed.  Northwestern  Mut,  L. 
Ins.  Co.  V.  State,  484 

2.  Although  a  claim  presented  to  the  legislature  for  recovery  of  li- 

cense fees  paid  by  a  life  insurance  company  was  based  chiefly 
on  the  contention  that  the  whole  tax  was  invalid  because  of  the 
unconstitutionality  of  the  law  under  which  it  was  exacted,  yet 
the  further  distinct  assertion  therein  that,  even  if  the  law  were 
to  be  held  constitutional,  portions  of  the  amount  collected  were 
illegal  and  should  be  refunded,  was  sufficient  under  sec.  3200, 
Stats.,  to  give  this  court  Jurisdiction  of  that  part  of  the  claim. 

Ibid. 

Same:  Appellate  jurisdiction.  See  Appeal  and  EiSBOB.  Infants. 
Statutes,  9. 

Superior  court  of  Fond  du  Lac  county.    See  Judges. 

County  courts.    See  Judges. 

Cbeditobs'  Action.    See  Executors,  4. 

CRIMINAL  LAW  AND  PRACTICE. 
Accessories:  How  prosecuted. 
1.  Under  our  statute  (sees.  4613-4615,  Stats.  1915)  an  accessory  be- 
fore the  fact  must  still  be  prosecuted  as  such;  but  it  is  not  es- 
sential to  his  conviction  that  the  principal  felon  be  prosecuted 
or  convicted,  it  being  sufficient  that  the  guilt  of  the  principal 
felon  be  proved.  The  words  "substantive  felony"  in  sec.  4614 
do  not  mean  the  principal  felony,  but  merely  a  felony  not  de- 
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pendent  on  the  conviction  of  anottier  person  for  another  crime. 

Karakutza  v.  State,  293' 

Prior  conviction  affecting  punishment:  Pleading,    See  Indictment 

AND  INFOBMATION,  2,  3. 

Counsel  assisting  prosecutor.    See  Physicians  and  Suboeons,  1,  2. 
Pleading,    See  Indictment  and  Infoemation.    Physicians  and  Sur- 
geons, 3,  4. 
Evidence, 

2.  Upon  a  trial  for  murder  the  evidence,  though  wholly  circumstan- 

tial, is  held  suificient  to  sustain  a  conviction.  Karakutza  v. 
State,  293 

3.  The  admission  in  evidence  in  such  case  of  Turkish  gold  pieces  of 

the  same  denomination  as  certain  gold  pieces  shown  to  have 
been  in  the  possession  of  the  murdered  man,  and  of  a  pistol  of 
the  same  caliber  as  that  with  which  he  was  shot, — all  of  which 
were  found  in  defendant's  room  on  the  day  following  the  mur- 
der,— was  proper.  iHd, 

4.  Upon  a  trial  for  sodomy,  it  was  error  to  permit  the  defendant  to 

be  asked  on  cross-examination  whether  he  did  not  have  improper 
relations  with  a  certain  person,  naming  him,  other  than  the 
complaining  witness.    Abaly  v.  State,  609 

5.  Testimony  that  the  reputation  of  the  defendant  was  bad  was  in- 

competent, where  the  witness  based  his  opinion  of  such  reputa- 
tion upon  stories  and  talk  which  he  had  heard  after  the  prose- 
cution had  been  commenced.  Ihid, 
Trial:  Instructions  to  jury:  Waiver  of  objections, 

6.  At  the  trial  upon  an  information  charging  murder  only  it  was 

error  to  instruct  the  Jury  upon  the  subject  of  an  accessory;  but 
no  objection  having  been  made  at  the  time  on  behalf  of  defend- 
ant, and  the  court,  in  connection  with  its  charge  on  that  sub- 
ject, having  given  an  instruction  requested  by  defendant's  coun- 
sel which  practically  covered  the  same  ground,  any  objection  to 
the  charge  must  be  deemed  to  have  been  waived  and  the  convic- 
tion is  aflarmed.  If,  however,  there  were  grave  doubt  as  to  de- 
fendant's guilt  there  might  be  a  reversal  notwithstanding  such 
waiver.    Karakutza  v.  State,  293 

Same:  Requested  instructions:  Alibi:  Corroboration, 

7.  The  state  in  making  its  case  proved  that  the  alleged  ofTense  was 

committed  on  March  13th  and  upon  no  other  day.  The  main 
defense  was  an  alibi,  and  there  was  strong  evidence  thereof. 
On  rebuttal  the  state  undertook  to  show  that  the  complaining 
witness  might  have  been  mistaken  as  to  the  day  and  that  the 
crime  might  have  been  committed  on  some  other  day.  The 
court  charged  the  jury  that  the  vital  question  for  them  to  deter- 
mine was  whether  defendant  committed  the  crime  upon  any  day 
in  March.  Held,  that  even  if  there  was  no  affirmative  error  in 
such  charge  (a  point  not  decided)  the  Jury  should  have  been 
further  instructed  that  if  the  testimony  of  the  complaining  wit- 
ness was  correct  as  to  the  date  and  if  the  evidence  of  an  alibi 
was  sufficient  to  prove  the  defendant's  absence  from  the  city  on 
that  date,  or  raised  a  reasonable  doubt  as  to  his  presence,  he  was 
entitled  to  be  acquitted.    Abaly  v.  State,  609 

8.  It  was  error  in  this  case  to  refuse  a  requested  instruction  to  the 

effect  that  the  jury  should  use  great  caution  in  weighing  the 
testimony  of  the  complaining  witness,  that  it  is  ordinarily  un- 
safe to  convict  upon  the  uncorroborated  testimony  of  an  accom- 
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plice,  and  that  upon  the  actual  commission  of  the  crime  charged 
the  complaining  witness  was  not  corroborated  by  any  other  wit- 
ness. iMd, 

Appeal  and  error.    See  Cbiminal  Law,  6. 

9.  Where,  upon  the  whole  record,  the  supreme  court  is  convinced 

that  the  defendant  did  not  have  a  fair  trial,  and  is  unable  to  say 

that  Justice  has  been  done,  a  new  trial  should  be  ordered.    Ahalp 

V,  State,  609 

Unlawful  practice  of  medicine.    See  Phtsicians  and  Subgeons,  1-5. 

Cross-Complaint.    See  Jury.    Pleadixo,  3,  4. 

Cruelty.     See  Divorce,  1-3. 

DAMAGES. 
Liquidated  damages.    See  Intoxicating  Liquors,  7. 
Exemplary  or  punitory  damages.    See  Libel  and  Slander,  4,  5. 

Measure  of  damages.    See  Fraud,  6.    Sales,  6-8.    Vendor  and  Pub- 
chaser,  7,  14-19. 
Same:  Loss  of  profits:  Evidence. 

1.  Past  profits  of  an  established  business  are  a  legitimate  basis  for 

estimating  the  future  profits  of  the  same  business  conducted  in 
the  same  manner;  and  in  a  proper  case  such  future  profits  may 
be  recovered  when  the  plaintiff  has  been  prevented  from  making 
them  by  the  wrongful  conduct  of  the  defendant.  Huebner  v. 
Huehner,  166 

Excessive  damages, 

2.  An  award  of  $3,200  for  serious  injuries  to  a  school  teacher,  caused 

by  the  sudden  starting  of  a  street  car  from  which  she  was  alight- 
ing, is  held  not  so  excessive  as  to  show  that  the  Jury  was  actu- 
ated by  passion  or  prejudice.  Prelltoitz  v.  Milwaukee  E,  R,  d  L, 
Co,  84 

3.  It  appearing  that  plaintiff's  injuries,  aside  from  the  disease  not' 

shown  to  have  been  caused  by  the  accident  in  question,  con- 
sisted of  slight  cuts  and  bruises  which  healed  very  quickly  and 
a  pain  in  the  side  which  had  disappeared  in  three  months,  an 
award  of  $725  is  held  excessive  and  he  is  given  an  option  to  take 
Judgment  for  $400  or  a  new  trial.    Slack  v.  Joyce^  567 

Evidence:  Cannot  rest  in  conjecture.    See  Evidence,  8. 

Award  of  damages  in  equitable  action.  See  Equity.  Vendor  and 
Pl^rchaser,  7,  8. 

Damnum  Absque  Injuria.     See  Railroads,  1. 

Dangerous  Articles:  Liability  of  manufacturer.    See  Negligence,  4. 

Debtor  and  Creditor.  See  Account  Stated.  Bills  and  Notes. 
Chattel  Mortgages.  Executors,  1-4.  Fraudulent  Convey- 
ances.   Mortgages.    Novation.    Vendor  and  Purchaser,  20,  21. 

Deceit.     See  Fraud. 

DEDICATION. 

See  Platting  Lands. 

1.  A  highway  by  parol  dedication  and  user  being  limited  by  the  ex- 
tent of  such  user,  a  fence  which  has  stood  in  its  present  location 
and  marked  the  east  line  of  such  a  highway  for  upwards  of  fifty 
years  establishes  the  line  of  such  highway  at  the  place  in  ques- 
tion.    Cronin  v.  Janesville  T.  Co.  436 
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2.  Land  on  the  west  side  of  a  highway  by  user  was  platted  by  the 
owners,  and  on  the  plat  the  highway  was  represented  as  being 
four  rods  wide,  with  its  center  line  on  their  eastern  boundary. 
East  of  such  center  line,  however,  within  the  limits  of  the  high- 
way so  represented,  an  old  fence  marked  the  east  line  of  the 
highway  by  user,  and  the  land  east  thereof  was  occupied  up  to 
such  fence.  Afterwards  the  owners  who  made  said  plat  bought 
the  land  east  of  the  highway,  but  the  fence  remained  and  the  oc- 
cupancy up  to  it  continued.  Later  said  owners  conveyed  the 
last  mentioned  land  to  plaintiff,  describing  it  as  bounded  on  the 
west  by  the  highway — ^not  by  the  highway  according  to  the  plat. 
Heldt  that  the  old  fence  continued  to  mark  the  east  line  of  the 
highway,  there  never  having  been  any  effective  dedication  of 
any  land  east  of  it.  /Md. 

DEEDS. 

See  Dedication,  2.  Fraudulent  CJonveyances.  Judgment,  1.  Mobt- 
OAQEs,  1.  Reformation  of  Instruments,  2-4.  Vendor  and  Pur- 
chaser, 20,  21. 

Construction, 

1.  A  conveyance,  made  in  1878  to  a  corporation  engaged  in  logging, 

of  land  in  lots  1  and  2  in  a  certain  section,  described  as  follows: 
"One  rod  wide  along  the  meandered  shore  bordering  on  the  Wis- 
consin river,  including  lake  and  bayous  leading  into  the  Wis- 
consin river,  for  the  purpose  of  rafting  and  boomage,"  is  con- 
strued to  cover  one  rod  in  width  from  the  ordinary  high-water 
mark,  rather  than  from  the  normal  or  usual  stage  of  the  river, — 
it  appearing  that  there  were  no  bayous  on  lots  1  and  2  in  a  nor- 
mal stage  of  the  water,  and  the  construction  adopted  being  in 
harmony  with  the  purpose  for  which  the  land  was  bought,  with 
the  purchase  price,  with  the  language  used,  and  with  the  prac- 
tical construction  given  the  conveyance  by  the  parties.  Pole- 
Mtzke  V.  John  Week  L.  Co,  322 

2.  A  deed  describing  the  land  conveyed  as  bounded  on  one  side  by  a 

certain  road  gave  the  vendee  title  to  the  center  of  the  highway, 
there  being  no  words  In  the  deed  expressly  or  necessarily  limit- 
ing the  boundary  to  the  side  of  the  highway.  Cronin  v,  Janes- 
ville  T.  Co.  436 

De  Facto  Officers.    See  Officers. 
Definitions.    See  Words  and  Phrases. 

Delay.     See  Account  Stated.    Mortgages,  1.    Reformation  of  In- 
struments, 3,  4. 
Delegation  of  power  of  taxation.     See  Taxation,  1. 
Delivery  of  goods.    See  Sales,  4,  6-8. 
Demurrer.    See  Appeal,  8. 

Descent  and  Distribution.    See  Executors,  5,  6. 
Description  of  Land.    See  Deeds. 

Discharge. 

Of  employee.    See  Master  and  Servant,  1-5. 

Of  indorsers.     See  Bills  and  Notes,  3-6. 

Of  sureties.    See  Bonds,  4,  5. 
Disclaimer  of  title.     See  Quieting  Title,  2. 
Discretion.     See  Judgment,  2.     Pleading,  5. 


Digitized  by 


Google 


Wis.]  index.  679 


Dismissal. 
Of  appeal.    See  Appeal,  20.    Exegtttobs,  4. 
Of  action.    See  Appeal,  6,  22,  23.    QuiBrmo  Title,  2. 

DISTRICT  ATTORNEY. 

See  Physicians  and  Subgeons,  1,  2. 

Under  sub.  1,  sec.  752,  Stats.  1915,  the  district  attorney  has  au- 
thority to  prosecute  an  action  to  recover  the  penalty  on  a  liquor 
license  bond  for  breach  thereof,  the  state  being  interested. 
State  V,  Helmann,  639 

Ditches.    See  Drains. 

Dividends.    See  Trusts  and  Trustees,  1,  5,  8. 

Division  of  property.     See  Divorce,  4-7. 

DIVORCE. 
Qrounda:  Cruel  and  inhuman  treatment:  Findings, 

1.  A  divorce  may  be  granted  on  the  ground  of  cruel  and  inhuman 

treatment  even  though  no  actual  impairment  of  the  plaintiff's 
health  was  caused  by  defendant's  conduct,  if  that  conduct  was 
such  as  naturally  to  cause  great  mental  suffering  to  the  plaint- 
iff and  render  impairment  of  health  probable^  so  that  further  ef- 
forts to  perform  conjugal  duties  would  be  dangerous.  Hiecke 
v.  Hiecke,  171 

2.  In  the  absence  of  a  specific  finding  of  fact  that  the  long  continued 

ill-treatment  of  the  plaintiff  wife  by  defendant  (as  to  which  the 
court  made  detailed  findings)  imperiled  her  health,  made  the 
marriage  state  intolerable,  and  rendered  her  incapable  of  per- 
forming the  duties  of  a  wife,  a  conclusion  of  law  that  she  was 
entitled  to  a  Judgment  of  divorce  may  be  treated  as  inferen- 
tially  finding  those  facts;  but  a  specific  finding  on  the  subject 
would  be  much  more  satisfactory.  Ibid, 

Defenses:  Recrimination. 

3.  Misconduct  of  the  plaintiff,  if  not  in  itself  a  ground  for  divorce, 

will  not  preclude  the  granting  of  a  divorce  on  the  ground  of  the 
defendant's  misconduct,  but  may  properly  be  considered  on  the 
question  whether  it  so  far  provoked  defendant's  misconduct  (in 
this  case  his  alleged  cruel  and  inhuman  treatment  of  the  plaint- 
iff) that  a  divorce  should  not  be  granted  on  that  ground. 
Hiecke  v.  Hiecke,  171 

Jurisdiction:  Foreign  judgment:  Effect:  Property  rights, 

4.  A  Judgment  of  divorce  granted  in  another  state  in  an  action  be- 

tween parties  domiciled  there  and  after  personal  service  of  the 
summons  and  complaint  on  the  defendant,  so  that  the  court  had 
Jurisdiction  both  of  the  subject  matter  and  of  the  parties,  must 
be  given  full  faith  and  credit  in  this  state  and  is  binding  upon 
the  defendant  husband  as  to  all  rights  that  inhered  in  and  arose 
out  of  the  marital  relation.  Cook  v.  Cook,  56  Wis.  195,  distin- 
guished.   Zentzia  v.  Zentzis,  342 

6.  Where  no  provision  was  made  In  such  a  Judgment  for  alimony  or 
a  division  of  property  the  defendant  husband  cannot,  in  an  an- 
cillary or  an  independent  action  in  this  state,  obtain  a  division 
of,  or  recover  an  interest  in,  real  property  located  here  which 
he  had,  prior  to  the  divorce  action,  conveyed  to  his  wife.    Ibid. 
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6.  The  defendant  might,  in  the  divorce  action,  have  asked  to  have 

his  rights  in  such  real  property  determined  and  adjudicated; 
and  the  court  of  the  other  state  might,  as  a  condition  of  granting 
relief  to  the  plaintiff  wife,  have  required  her  to  reconvey  such 
property,  or  a  part  thereof,  to  the  husband.  Ihid, 

Division  of  property. 

7.  The  division  of  property  in  this  case  is  sustained,  it  not  clearly 

appearing  to  be  a  departure  from  the  general  rule  that  a  liberal 
allowance  to  the  divorced  wife  is  one  third  in  money  value  of 
the  husband's  property,  which  may  be  increased  to  one  half  or 
more  for  special  circumstances.    Hiecke  v,  Hiecke,  171 

Effect  of  judgment  on  wife's  right  under  life  insurance  policy.    See 

Insurance,  6. 
Costs  in  divorce  action. 

8.  Allowance,  in  the  taxation  of  costs  in  a  divorce  action,  of  $25  as 

expenses  incurred  by  a  court  commissioner,  before  whom  the  de- 
fendant was  examined,  in  listing  and  numbering  checks,  is  held 
not  to  have  been  improper.    Hiecke  v.  Hiecke^  171 

Docks  and  terminal  property  of  railroads.    See  Taxation,  15-20. 

DRAINS. 

1.  A  railway  company  which,  in  compliance  with  sec,   1379 — 29, 

Stats.,  opened  bridges  on  its  right  of  way  to  permit  the  passage 
through  them  of  a  drainage  ditch  and  the  dredges  constructing 
it,  may  maintain  an  action  against  the  drainage  district  for  the 
expense  incurred  in  so  opening  its  right  of  way.  Chicago,  M.  d 
8t.  P.  R.  Co.  V.  Lemonweir  River  D.  Dist.  135  Wis.  228,  distin- 
guished.    Chicago,  M.  d  Bt.  P.  R.  Co.  v.  Shepard  D.  Dist.         385 

2.  The  complaint  in  such  an  action  is  not  defective  because  it  fails 

to  show  that  the  amount  claimed  was  included  in  the  cost  of 
construction,  or  that,  if  so  included,  the  assessment  for  benefits 
would  be  still  equal  to  or  greater  than  the  assessment  for  cost 
of  construction.  Ibid. 

Due  Pbocess  of  Law.     See  Intoxicating  Liquors,  5. 

EJECTMENT. 

Evidence.    See  Boundaries. 
Judgment. 

1.  In  ejectment,  where  the  jury  found  in  favor  of  defendants  as  to 

the  land  in  dispute,  plaintiff  was  not  entitled  to  Judgment  for  an 
adjoining  piece  of  land  which  the  jury  found  belonged  to  him 
but  which  was  not  included  in  the  complaint  and  was  conceded, 
without  controversy,  to  be  his,  although  it  had  been  inclosed 
with  defendants'  land  by  a  fence  built  by  consent  of  both  par- 
ties.   Nickel  V.  Chapman,  348 

New  trial:  Costs. 

2.  Where,  as  a  condition  of  having  a  new  trial  in  ejectment,  defend- 

ants were  required  to  pay  the  costs  of  a  former  trial,  they  were 
not  entitled,  upon  recovering  in  the  new  trial,  to  tax  said  costs 
of  the  former  trial  against  plaintiff.  Nickel  v.  Chapman,  348 
Election. 

Not  to  claim  allowances.     See  Executors,  3. 

As  to  remedies.     See  Injunction,  3. 
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ELECTIONS. 
Corrupt  Practices  Act:  Validity:  Liberty  of  speech. 

1.  By  sec.  12.05,  Stats.  1915,  a  mere  private  citizen,  not  a  candidate 

or  member  of  a  personal  or  party  committee,  residing  in  one 
county,  was  forbidden  to  spend  money  in  another  county  in  In- 
vestigating the  governmental,  political,  and  financial  affairs  of 
the  state  and  communicating  the  results  of  his  investigations  to 
the  electors  of  the  state  generally,  for  the  purpose  of  influenc- 
ing the  voting  at  a  general  election.    State  v.  Pierce,  615 

2.  In  forbidding  such  acts  said  sec.  12.05  contravenes  sec.  3,  art.  I, 

Const.,  which  provides  that  "every  person  may  freely  speak, 
write  and  publish  his  sentiments  on  all  subjects,  being  respon- 
sible for  the  abuse  of  that  right,  and  no  laws  shall  be  passed  to 
restrain  or  abridge  the  liberty  of  speech  or  of  the  press."    Ibid. 

3.  Said  sec.  12.05  not  having  been  the  inducement  to  or  the  compen- 

sation for  the  remainder  of  the  Corrupt  Practices  Act,  its  inva- 
lidity does  not  affect  the  validity  of  the  other  parts  of  the  act. 

Ibid. 

Elevatobs  and  other  terminal  property  of  railroads.  See  Taxation, 
15-20. 

Eminent  Domain.     See  Railroads,  1-4. 

Employers'  Liability.  See  Master  and  Servant,  6-20.  Railroads, 
10,  11.    Workmen's  Compensation. 

Equal  Protection  of  the  Laws.     See  Constitutional  Law,  2. 

EQUITY. 

See  Appeal,  12.  Divorce.  Injunction.  Intoxicating  Liquors,  3-5. 
Judgment,  2,  3.  Mortgages.  Reformation  of  Instruments. 
Specific  Performance.    Vendor  and  Purchaser,  7,  8,  13. 

1.  Where  an  action  has  been  commenced  in  good  faith  to  obtain  equi- 

table relief,  and  it  subsequently  appears  that  such  relief  cannot 
or  ought  not  to  be  granted,  but  plaintiff  is  shown  to  have  suf- 
fered a  remediable  wrong  in  the  transaction  forming  the  ground- 
work of  the  action,  entitling  him  to  be  compensated  by  money 
damages,  the  court  may,  and  where  justice  clearly  requires  it 
should,  retain  the  cause  and  afford  such  relief,  and  make  the 
same  efficient  by  providing  for  a  recovery  as  in  an  ordinary  legal 
action  or  by  provisions  appropriate  to  a  Judgment  for  equitable 
relief,  as  may  be  best  suited  to  the  circumstances  of  the  particu- 
lar case.    McLennan  v.  Church,  411 

2.  Although  the  facts  of  a  case  warrant  only  legal  relief  and  were 

known  to  the  plaintiff  when  he  commenced  his  action  for  equi- 
table relief,  the  court  may  in  such  action  grant  the  legal  relief, 
where  the  constitutional  right  of  trial  by  jury  would  not  be  un- 
duly prejudiced.  Ibid. 

Estates. 

In  land.     See  Husband  and  Wife.    Wills,  5-8. 
Of  decedents.     See  Executors.     Infants.    Wills. 

ESTOPPEL. 

See  Bills  and  Notes,  3-5.    Master  and  Servant,  9.    Vendor  and  Pur- 
chaser, 7. 

1.  If  a  person  acts  in  his  business  relations  with  another  under  such 
circumstances  as  to  charge  him  with  knowledge  that  such  other 
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may  probably  rely  thereon  to  his  damage  in  case  of  such  person's 
conduct  thereafter  being  inconsistent  with  his  former  actions, 
and  such  other  does  in  good  faith  so  rely,  such  person  cannot  so 
change  his  position  to  such  other's  prejudice.  Union  Bank  v. 
Commercial  Securities  Co.  470 

2.  Where  a  town  board  had  no  authority  or  Jurisdiction  to  pave  a 
street  or  to  levy  a  special  assessment  therefor  on  abutting  prop- 
erty, an  owner  of  such  property  who  acquiesced  in  the  doing  of 
the  work  is  not  estopped  to  question  the  validity  of  the  assess- 
ment.    Oertz  V.  Vaughn,  557 

EVIDENCE. 

Presumptions.  See  Account  Stated.  CJon tracts,  3.  Libel  and 
Slandeb,  1,  2. 

Relevancyy  materiality,  and  competency.  See  Boundaries.  Crimi- 
nal Law,  3-5.    Fraud,  5.     Statutes,  12.    Witnesses,  3,  4. 

1.  In  an  action  for  injuries  sustained  in  a  collision  between  plaint- 

iff's bicycle  and  defendant's  automobile,  evidence  offered  by  de- 
fendant to  show  that  her  chauffeur  was  an  unusually  careful, 
painstaking  driver  with  regard  to  persons  or  vehicles  on  the 
street  was  incompetent.    Slack  v.  Joyce,  567 

Privileged  communications.    See  Witnesses,  2. 

Admissions:  Confession  by  co-conspirator:  Abandonment  of  con- 
spiracy. 

2.  Where  the  nature  of  an  alleged  confession — in  this  case  a  con- 

fession by  a  husband  to  the  fire  marshal  that  he  and  his  wife 
had  set  the  fires  which  destroyed  their  Insured  property — was 
such  as  to  arouse  a  suspicion  that  it  was  not  made  freely  and 
intelligently,  and  the  circumstances  under  which  it  was  made 
were  consistent  with  that  view,  there  was  no  prejudicial  error 
in  instructing  the  Jury  that  the  alleged  admissions  were  not  en- 
titled to  weight  unless  the  Jury  were  satisfied  that  they  were 
freely  made  and  not  under  such  compulsion,  threats,  intimida- 
tion, promises  of  immunity,  or  persuasion  as  to  prevent  him 
from  being  a  free  agent  in  the  matter.  Campbell  v.  Oerm^inia 
F.  Ins.  Co.  329 

3.  The  husband  in  such  case  must  have  known  that  if  the  fact  were 

established  that  he  and  his  wife  set  the  fires  it  would  be  fatal  to 
the  full  accomplishment  of  any  conspiracy  by  them  to  burn  the 
property  and  collect  the  insurance;  hence,  on  the  theory  that 
a  confession  by  him  would  evidence  an  abandonment  of  the  con- 
spiracy, it  was  not  error,  in  an  action  by  the  wife  on  the  insur- 
ance policy,  to  instruct  the  Jury  that  if  such  a  conspiracy  was 
formed,  as  claimed  by  the  defendant,  but  had  been  abandoned 
by  the  husband  before  the  alleged  confession  was  made,  no 
weight  should  be  given  to  the  evidence  of  such  confession.    Ibid. 

Parol  evidence  affecting  writings.    See  Bills  and  Notes,  1. 

Opinion  evidence.    See  Evidence,  8. 

Evidence  at  former  trial:  When  admissible. 

4.  A  witness  being  absent  from  the  state  at  the  time  of  the  second 

trial  of  the  action,  his  testimony  given  at  the  first  trial  was  ad- 
missible under  sec.  4141a,  Stats.,  where  the  issues  of  fact  were 
the  same  at  both  trials,  although  the  first  trial  went  on  the 
theory  that  the  rights  of  the  parties  were  governed  by  the  com- 
mon law  and  the  second  on  the  theory  that  such  rights  were 
governed  by  a  statute  (ch.  485,  Laws  1911)  which  abrogated  the 
common  law.    Szelitoicki  v.  Connor  L.  d  L.  Co.  20 
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6.  It  was  not  error  to  permit  the  testimony  of  such  witness  to  be 
read  as  it  appeared  in  the  bill  of  exceptions  on  appeal  from  the 
Judgment  rendered  at  the  first  trial.  Ibid. 

6.  The  "retrial,  other  action,  or  proceeding"  in  which,  under  sec. 

4141a,  Stats.,  the  testimony  of  a  deceased  witness  or  a  witness 
who  is  absent  from  the  state  is,  under  certain  conditions,  ad- 
missible, is  a  retrial  of  the  same  action  in  which  such  testimony 
was  originally  taken,  or  other  action  or  proceeding  involving 
the  same  issues  and  between  the  same  parties.  Pfdffer  v.  Chi- 
cago d  M.  E.  R.  Co.  317 

7.  Thus,  where  two  persons  were  injured  in  a  collision  with  an  inter- 

urban  car,  the  testimony  of  one  of  them,  taken  in  his  action 
against  the  corporation  alleged  to  be  responsible,  is  not  admis- 
sible, by  reason  of  his  absence  from  the  state,  in  an  action  to 
recover  for  the  injury  and  death  of  the  other  person.  Ibid. 

Weight  and  sufficiency.    See  Adoption.    Bills  and  Notes,  7.    Bbidoes. 
Criminal  Law,  2,  8.    Evidence,  2,  3.    Fraud,  3.    Fbaudulent 

CJONVEYANCES,  1,  2.  LANDLORD  AND  TENANT,  1.  MaSTEB  AND  SERV- 
ANT, 12, 13,  20.  Mechanics'  Liens,  1.  Municipal  Corporations, 
9.  Negligence,  3, 5.  Novation,  3.  Physicians  and  Surqeons,  8. 
Principal  and  Agent.  Railroads,  5,  13-15.  Rape.  Reforma- 
tion of  Instruments,  1.  Sales,  4,  5.  Specific  Performance. 
Street  Railways,  1,  2,  5,  6.    Witnesses,  2. 

8.  It  appearing  that  four  or  five  weeks  after  a  collision  between 

plaintiff's  bicycle  and  defendant's  automobile  plaintiff  con- 
tracted typhoid  fever,  and  that  food,  water,  and  air  are  the  only 
media  by  which  typhoid  can  be  communicated,  testimony  of  the 
attending  physician  that  in  his  opinion  there  was  a  connection 
between  plaintifiT's  sickness  and  the  accident  and  that  he  consid- 
ered this  all  the  time,  but  not  explaining  what  he  meant  by 
"connection"  between  them,  was  insufficient  to  warrant  the  Jury 
in  finding  that  the  disease  was  caused  by  or  had  any  connection 
with  the  injury.  To  form  a  basis  for  damages  in  such  a  case, 
the  connection  must  rest  upon  proof  and  cannot  be  left  to  sur- 
mise or  conjecture.    Slach  v.  Joyce,  567 

Offer  of  evidence:  Waiver  of  right  to  have  question  answered.    See 
Trial,  3. 

Objections:  Waiver.    See  Appeal,  15. 

Rulings  on  evidence:  Review  on  appeal.    See  Appeal,  9,  13,  15,  16. 
Master  and  Servant,  16. 

Examination. 
Of  offenders.    See  Indictment  and  Information,  1. 
Of  witnesses.    See  Witnesses,  3. 

Excessive  Damages.     See  Damages,  2,  3. 

Excise  Laws.    See  Intoxicating  Liquors. 

Execution.    See  Fraudulent  Conveyances,  4.    Replevin,  4,  5. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Wills. 

Rights  in  collaterals  pledged  by  decedent.    See  Bills  and  Notes,  8. 

Fraudulent  conveyance  by  decedent  to  wife:  Subjecting  property  to 

debts:  Rights  of  widow:  Allowances:  Parties. 
1.  Where,  a  few  days  prior  to  his  death,  a  husband,  without  consid- 
eration and  with  intent  to  defraud  his  creditors,  transferred  his 
real  and  personal  property  to  his  wife,  who  knew  his  purpose 
and  colluded  with  him  to  cjirry  it  out,  and  his  estate  was  insuf- 
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ficient  to  pay  his  debts,  Judgment  was  properly  entered  pursuant 
to  sees.  3835»  3836,  Stats.  1915,  declaring  such  transfer  void  as 
to  creditors  of  the  decedent  and  subjecting  the  property  to  the 
payment  of  his  debts;  and,  the  administration  of  the  estate  hay- 
ing been  closed  and  the  administrator  discharged,  a  receiver  of 
said  property  in  the  hands  of  the  wife  was  properly  appointed. 
Baldwin  v,  Frisbie,  26 

2.  Although  in  such  case  the  widow  paid  some  of  the  debts  of  the 

decedent  out  of  her  individual  estate,  her  connection  with  the 
fraudulent  transfer  deprives  her  of  all  right  to  reimbursement 
out  of  the  proceeds  of  a  sale  by  the  receiver  of  the  property  so 
transferred.  JMd, 

3.  Having  elected  not  to  claim  her  allowances  when  the  husband's 

estate  was  being  administered,  the  widow  is  not,  under  the  cir- 
cumstances above  stated,  entitled  to  have  such  allowances  made 
to  her  out  of  the  property  involved  in  the  fraudulent  transfer. 

Ibid. 

4.  The  administrator  of  the  husband's  estate,  having  been  duly  dis- 

charged, was  not  a  proper  party  to  the  creditor's  action,  and  an 
appeal  by  him  from  the  Judgment  setting  aside  the  fraudulent 
transfer  and  appointing  a  receiver  is  dismissed.  Ibid. 

Settlement  of  estate:  Discharge  of  executors  and  trustees. 

5.  Assuming  the  will  to  be  valid,  final  settlement  of  the  estate  and 

discharge  of  the  executors  and  trustees  was  properly  adjudged, 
it  appearing  that  they  had  executed  their  trust  as  fully  as  the 
scheme  of  the  will  was  capable  of  execution  and  to  the  satisfac- 
tion of  the  persons  interested,  all  of  whom  participated  in  and 
assented  to  the  various  transactions  and  the  administration  of 
the  estate  resulting  in  the  order  of  distribution  and  discharge. 
Will  of  Allis,  452 

6.  If,  on  the  other  hand,  the  will  be  deemed  void,  the  same  result 

follows,  the  entire  estate  having  been  distributed  to  the  widow 
and  heirs  at  law  of  the  testator  in  accordance  with  an  agreement 
made  by  them.  Ibid, 

Exemptions.    See  Taxation,  21-26. 

False  Representations.  See  Fraud.  Master  and  Servant,  7-9. 
Vendor  and  Purchaser,  2-C. 

Federal  and  State  Statutes.  See  Mastkr  and  Servant,  6.  Rail- 
roads, 10,  11. 

Fences.     See  Dedication.    Ejectment,  1.    Railroads,  5-9. 

FIDUCIARY  RELATION. 

See  Vendor  and  Purchaser,  2,  3. 

A  fiduciary  relation  exists  when  confidence  Is  reposed  on  one  side 
and  there  is  a  resulting  superiority  and  influence  on  the  other; 
and  the  relation  and  duties  involved  in  it  need  not  be  legal,  but 
may  be  moral,  social,  domestic,  or  merely  personal.  Miranovitz 
v.  Gee,  246 

Findings  of  Fact.  See  Appeal,  1,  2,  10-12.  Bills  and  Notes,  5. 
Divorce,  2.     Trial,  5. 

Fines:  Cumulation.     See  Municipal  Corporations,  6. 

Fire  Insurance.     See  Insurance,  1,  2. 

Flagman  at  crossing.     See  Railroads,  15. 

FoRf:cix)suRE.     See  Mortgages,  2.    Vendor  and  Purchaser,  7,  8. 
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Foreign  Ck)RPOBATiONs.    See  CtoBPORAXioNS.    Taxation,  8,  10. 
FoBEioN  Judgments.    See  Divobce,  4-6. 

Foreign  Statutes.    See  Statutes,  12.  \ 

Fraternal  Benefit  Societies.     See  Taxation,  9.  i 

FRAUD. 

See  Fraudulent  Conveyances.  Intoxicating  Liquors,  2.  Land- 
lord AND  Tenant,  1-3.  Mortgages,  2.  Vendor  and  Purchaser, 
2-19. 

1.  Fraud  in  law  is  remediable  as  well  as  fraud  in  fact.    McLennan 

V.  Church,  411 

2.  Although  made  in  good  faith,  false  statements  are  actionable  if 

material  and  relied  upon  by  the  party  to  whom  they  are  made. 
Miranovitz  v.  Gee,  246 

3.  Findings  by  the  jury  to  the  effect  that  defendant  knowingly  made 

false  representations  as  to  the  health  of  cattle  sold  by  him  to 
plaintiff  and  as  to  their  having  been  tested  for  tuberculosis,  are 
held  to  be  sustained  by  the  evidence.    Welch  v.  Dunning,       535 

4.  The  Jury  answered  affirmatively  the  first  two  questions  in  the 

special  verdict,  as  to  representations  made  by  defendant.  Ques- 
tion 3  was:  "If  you  answer  questions  1  and  2  or  either  of  them 
Yes,  was  such  representation  false?"  This  was  answered  Yes. 
Held,  that  the  Jury  thereby  found  that  the  representations  re- 
ferred to  in  questions  1  and  2  were  both  false.  I'bid. 

5.  For  the  purpose  of  showing  that  defendant  knew  that  cattle 

shipped  by  him  to  plaintiff  were  not  healthy,  it  was  competent 
to  prove  that  he  had  had  trouble  in  previous  recent  shipments 
of  cattle  on  account  of  their  having  tuberculosis.  Ihid, 

6.  For  false  representations  as  to  health  of  cattle  sold  and  shipped 

by  defendant  to  plaintiff  in  Dakota,  the  latter  was  entitled  to 
recover  the  difference  between  their  value  if  they  had  been  as 
represented  and  their  value  in  the  condition  in  which  they  were 
when  in  plaintiff's  possession  in  Dakota;  also  the  sums  reason- 
ably expended  in  railway  travel  and  in  transporting  the  cattle 
to  Dakota,  in  caring  for  them  on  the  way  and  while  they  were 
still  under  plaintiff's  care  in  Dakota,  together  with  the  amount 
necessarily  expended  in  testing  the  cattle,  destroying  their  car- 
casses, and  disinfecting  the  buildings  in  which  they  had  been 
kept.  lUd. 

FRAUDS,  STATUTE  OF. 

The  fact  that  an  oral  agreement  was  originally  made  more  than  a 
year  before  it'  was  to  be  performed  does  not  render  it  void  undeir 
sec.  2307,  Stats.,  if  it  was  reiterated  within  such  year.  Huelh 
ner  v,  Huebner,  166 

FRAUDULENT  CONVEYANCES. 
See  Executors,  1-4.    Mortgages,  2.    Tenancy  in  Common. 

1.  A  finding  by  the  trial  court  that  a  conveyance  by  a  mortgagor  to 
his  sister,  after  the  commencement  of  a  foreclosure  action,  of 
certain  property  not  covered  by  the  mortgage  was  without  con- 
sideration and  made  with  intent  to  defraud  his  creditors  and 
particularly  the  mortgagee,  is  held  to  be  sustained  by  the  evi- 
dence.   Mahoney  v.  Kurth,  56 
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2.  Findings  by  the  trial  court  to  the  effect  that  conveyances  by  hus- 

band to  wife  were  not  made  with  any  fraudulent  intent,  but 
solely  in  pursuance  of  his  idea  to  retire  from  business  and  pro- 
vide for  the  disposition  of  his  estate  during  his  life,  are  held  to 
be  sustained  by  the  evidence.    Ripon  H,  Co.  v.  Haas,  592 

3.  A  mortgage  and  deed  executed  to  hinder  and  delay  creditors  were 

properly  set  aside.    Mitchell  v.  Lyons,  399 

4.  The  purchaser  of  land  at  an  execution  sale  to  whom  a  deed  has 

been  issued  may  maintain  an  action  in  equity  to  set  aside  con- 
veyances in  fraud  of  creditors  made  before  the  Judgment  was 
docketed.  jMd. 

Fraudulent  Repbesentations.    See  Fraud. 

Freedoh  of  Spebch.    See  Elections. 

Freight.     See  Sai^s,  2,  3. 

GARNISHMENT. 

1.  In  an  action  by  a  subcontractor  against  the  principal  contractor, 

wherein  the  owner  was  garnishee,  interest  upon  the  amount 
found  due  to  the  principal  contractor  from  the  date  when  it  be- 
came due  was  properly  allowed  against  the  garnishee.  Buch- 
holz  V.  Rosenberg,  312 

2.  In  a  garnishment  action,  upon  the  trial  of  an  issue  between  the 

plaintiff  and  the  garnishee,  the  plaintiff  is  entitled,  under  sec 
2772,  Stats.  1913,  to  costs  against  the  garnishee  if  he  recovers 
more  than  the  garnishee  admits  in  his  answer.  Ibid. 

Qiftb  of  public  property.    See  Municipal  Corporations,  10. 

Oraoe  Crossings.    See  Railroads,  1,  2. 

Gross  Negligence.    See  Automobiles,  5. 

GUARDIAN  AND  WARD. 

Sale  by  guardian.    See  Vendor  and  Purchaser,  1. 

Release  of  claim  for  damages.    See  Master  and  Servant,  lO. 

Claims:  How  barred. 
Sec.  3995d,  Stats.,  is  the  only  statute  providing  for  barring  claims 
against  persons  under  guardianship;  and  where  that  section 
was  not  complied  with  in  that  no  petition  was  filed  and  no  order 
of  the  county  court  fixed  a  time  and  place  for  the  examination 
and  adjustment  of  claims  or  fixed  a  time  after  which  claims,  if 
not  presented,  should  be  barred,  claims  were  not  barred  other- 
wise than  by  the  ordinary  statutes  of  limitation.  Gardner  v. 
Young's  Estate,  241 

Guardians  ad  Litem.    See  Infants. 

Harmless  Errors.     See  Appeal,  13-16. 

HIGHWAYS. 
Dedication  and  user:  Boundaries.    See  Dedication. 
Appeal  from  order  laying  out  highway:  Notice:  Jurisdiction. 
1.  In  sec.  1276,  Stats.  1913,  providing  that  any  person  aggrieved  by 
an  order  of  town  supervisors  laying  out  a  highway  "may,  within 
thirty  days  after  such,  determination,  appeal  therefrom,"  the 
word  "determination"  refers  to  the  filing  of  the  written  order  in 
the  town  clerk's  office,  as  required  by  sec.  1269,  and  not  to  the 
oral  or  mental  decision  of  the  supervisors.    Becker  v.  Jones,    226 
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2.  Upon  such  an  appeal  a  failure  to  serve  notice  of  the  time  and  place 

for  the  appointment  of  commissioners  upon  at  least  two  of  the 
supervisors  six  days  before  such  time,  as  required  by  sec.  1277, 
Stats.  1913,  deprived  the  Justice  of  Jurisdiction  of  the  subject 
matter;  and  such  want  of  Jurisdiction  was  not  cured  by  subse- 
quent voluntary  appearance  of  the  supervisors  before  the  Jus- 
tice. JMd. 
County  system  of  state  highways:  Exclusion  of  city  streets:  Taxing 
district:  Validity  of  statutes. 

3.  The  provisions  of  sees.  1317m — 1  to  1317m — 15,  Stats.  1915,  es- 

tablishing the  county  as  the  highway  district  and  imposing 
burdens  on  the  taxable  property  therein  for  defraying  the  cost 
of  improving  and  maintaining  the  highways  of  the  county  sys- 
tem, are  valid,  the  law  being  general  and  operating  uniformly 
throughout  the  state  and  upon  the  residents  within  each  county. 
Kinder  v.  Madison,  525 

4.  The  exclusion  of  city  streets  from  the  county  system  of  highways, 

while  town  highways  and  connecting  streets  in  villages  may  be 
included  therein,  is  within  the  power  of  the  legislature,  and 
does  not  unreasonably  discriminate  against  the  rights  of  the 
residents  of  cities  or  deprive  them  of  the  equal  protection  of  the 
laws.  It  does  not  affect  the  political  rights  of  city  residents 
differently  than  those  of  other  residents  of  the  counties  In  lo- 
calities where  the  local  highways  are  not  made  a  part  of  the 
system.  IJM. 

5.  The  classification  of  highways  so  made  is  legitimate;  it  is  not 

arbitrary,  but  is  based  upon  peculiar  conditions  in  respect  to 
construction,  improvement,  and  use,  which  distinguish  city 
streets  from  the  highways  in  towns  and  villages.  JMd. 

6.  Sub.  8,  sec.  1317m — 5,  does  not  unlawfully  delegate  to  the  county 

committee  therein  provided  for  constitutional  powers  or  au- 
thority of  the  county  board  or  county  clerk — the  powers  and  du- 
ties of  the  committee  being  administrative  only.  /&id. 

7.  Par.  (3)  (e)  of  said  sub.  8,  making  it  the  duty  of  said  county  com- 

mittee to  "audit,"  together  with  the  county  clerk,  claims  for 
services  and  material,  is  not  to  be  interpreted  as  abrogating  the 
duties  imposed  by  law  on  county  clerks,  or  as  giving  the  com- 
mittee the  ultimate  power  to  allow  or  disallow  such  claims. 

Ibid. 

8.  The  authority  given  to  the  county  highway  commissioner  by  sub. 

3,  sec  1317m — 7,  does  not  conflict  with  the  authority  of  the 
county  board  to  audit  and  determine  the  validity  of  claims,  nor 
does  that  subsection  repeal  the  laws  in  force  at  the  time  of  its 
adoption  as  to  the  powers  and  duties  of  the  county  board  and 
county  clerk  respecting  claims  against  the  county.  Ihid. 

Same:  Taxing  city  for  bridges  in  towns. 

9.  The  property  In  a  city  which  is  required  by  law  to  maintain  its 

own  bridges  is  not  taxable,  under  sec.  1319,  Stats.,  for  the  build- 
ing of  bridges  in  towns.    Kinder  v.  Madison,  525 
Same:  Withholding  of  highway  taxes  by  city  treasurer:  Penalty. 
See  Taxation,  29. 

Same:  Powers  of  towns:  Contributions  of  freeholders  under  invalid 
law:  Kecovery. 

10.  Independent  of  ch.  337,  Laws  1911  (sees.  1317m— 1  to  1317m— 15, 
Stats.  1911),  a  town  board  had  power  under  sees.  1223,  1232, 
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Stats.,  to  expend  money  of  the  town  upon  its  highways.  Chrand 
Chute  V,  Herrick,  648 

11.  Where,  prior  to  the  decision  (State  ex  rel,  Carey  v.  Ballard,  158 

Wis.  251)  holding  invalid  a  part  of  eh.  337,  Laws  1911,  a  town 
board,  acting  in  good  faith  under  that  statute,  turned  over  to 
the  county  treasurer  a  certain  sum  belonging  to  the  town  and 
an  equal  sum  contributed  by  a  group  of  freeholders,  and  said 
sums,  together  with  moneys  of  the  county  and  state,  were  ex- 
pended pursuant  to  said  act  of  1911,  under  the  supervision  of 
the  highway  commission,  upon  a  highway  in  the  town,  such  ac- 
tion of  the  board  was  merely  an  irregular  exercise  of  the  power 
which  It  had  under  sees.  1223,  1232,  Stats.;  and  the  town  having 
received  full  benefit  of  its  money  so  expended  and  the  electors 
having  taken  no  action  to  restrain  such  expenditure,  the  town 
.cannot  recover  such  money  from  the  members  of  the  board. 

Ibid. 

12.  Nor  can  the  money  contributed  by  the  freeholders  be  recovered 

by  the  town.  Such  money  having  been  voluntarily  paid  to  the 
town  for  a  special  purpose  and  having  been  expended  for  that 
purpose,  the  contributors  have  no  claim  therefor  against  the 
town.  Ibid, 

Powers  of  towns  as  to  village  streets:  Assessments,  See  Estoppel,  2. 
Towns. 

Use  of  highways:  Rules  of  the  road.    See  Automobiles. 

Injuries  from  defects.    See  Bbidqes. 

Homicide.    See  Criminal  Law,  1-3,  6. 

HoBSEs:  Injuries.    See  Bridges. 

HOSPITALS. 

1.  It  is  the  duty  of  a  private  sanitarium  and  its  employees  at  all 

times  during  the  treatment  of  nervous  and  Insane  patients  to 
use  such  means  to  restrain  and  guard  them  as  would  seem  rea- 
sonably sufficient  to  an  ordinarily  prudent  man  under  like  cir- 
cumstances to  prevent  them  from  escaping  and  injuring  others; 
and  for  breach  of  that  duty  liability  will  arise,  if  such  breach 
proximately  causes  injury  to  another.  Torrey  v.  Riverside 
Sanitarium,  71 

2.  No  breach  of  the  duty  above  stated  was  shown  in  this  case,  it  ap- 

pearing, among  other  things,  that  the  patient  in  question  never 
exhibited  symptoms  of  violence;  that  he  came  to  defendant's 
sanitarium  (a  private  one)  voluntarily  and  was  apparently  nor- 
mal and  entirely  tractable;  that,  at  the  time  of  his  escape,  which 
occurred  while  he  was  being  transferred  from  a  lower  to  an 
upper  floor,  there  was  a  male  attendant  at  his  side;  and  that  an 
attempt  to  place  greater  restrictions  on  his  liberty  might  easily 
have  resulted  in  exciting  him  and  producing  serious  results. 

Ibid, 
Hunting  in  closed  season.    See  Libel  and  Slander,  1,  2. 

HUSBAND  AND  WIFE. 

See   Divorce.    Executors,   1-4.    Fraudulent    Con\^yances,    2.     In- 
surance, 3-7.    Reformation  of  Instrubients,  1. 

Where  both  husband  and  wife  are  the  purchasers  under  a  land  con- 
tract she  takes  the  whole  property  upon  his  death.  Church  v, 
NasK  424 


Digitized  by 


Google 


Wis.]  index.  689 


Impeachment.     See  Witnesses,  4. 
Income  of  trust  estate.     See  Trusts  and  Trustees. 
Income  Tax.     See  Taxation,  30-32. 
Incompetent  Persons.     See  Guardian  and  Ward. 
Inconsistency  in  special  verdict.    See  Trial,  4. 

INDICTMENT  AND  INFORMATION. 

1.  Under  sec  4653,  Stats.,  the  district  attorney  in  filing  an  informa- 

tion is  not  strictly  confined  to  the  particular  offense  stated  in 
the  complaint  before  the  examining  magistrate,  even  when  the 
accused  waived  examination  and  no  testimony  was  taken. 
Dahlgren  v.  State,  141 

2.  Under  sec.  4736,  Stats.,  the  fact  of  a  prior  conviction  and  sentence 

of  the  accused  must  be  stated  in  the  information  in  order  to  war- 
rant the  punishment  provided  for  in  case  of  a  second  offense,  but 
such  fact  is  not  an  essential  element  of  the  substantive  offense 
charged  and  does  not  alter  the  nature  of  that  offense.  Language 
in  Paetz  v.  State,  129  Wis.  174.  qualified.  Ihid. 

3.  The  statement  of  the  fact  of  a  prior  conviction  and  sentence  does 

not  constitute  a  separate  count  in  the  information,  and  it  is  not 
essential  that  the  Jury  should  pass  upon  it  separately  and  spe- 
cifically. Ibid. 

Indobsers.     See  Bills  and  Notes,  1-6. 

Industrial  Commission.  See  Appeal,  17,  19.  Workmen's  Compensa- 
tion, 9. 

INFANTS. 

Adoption.     See  Adoption.     Specific  Pertobmance. 

Injuries:  Unlawful  employment:  Settlement  of  claim.  See  Master 
and  Servant,  7-10. 

Same:  When  are  '* employees:"*  ''Legally  permitted  to  work**  See 
Workmen's  Compensation,  6. 

Guardians  ad  litem:  Allowances. 
Under  sec.  4041  &,  Stats.,  the  supreme  court  has  power  to  make  a 
proper  allowance  for  services  and  disbursements  in  that  court 
of  the  guardian  ad  litem  for  infants  who  are  necessary  parties 
to  a  proceeding  in  the  settlement  of  an  estate;  but  any  allowance 
for  his  services  and  disbursements  in  the  county  and  circuit 
courts  should  be  adjusted  and  made  by  those  courts.  Will  of 
Allis,  452 

Inferences  of  Fact.     See  Appeal,  11. 

Information,    ^ee  Indictment  and  Information. 

Inheritance  Tax.     See  Taxation,  33-36. 

INJUNCTION. 

See  Intoxicating  Liquors,  3-5.     Normal  Schools.    Religious  Socie- 
ties. 

1.  An  enterprise  involving  a  great  public  benefit  both  to  the  munici- 
pality and  to  the  people  of  an  important  city  should  not  be 
halted  and  killed  by  the  courts  at  the  suit  of  an  individual  citi- 
zen whose  abstract  rights  may  be  Infringed  upon,  but  whose  in- 
Jury,  if  any,  will  be  inconsequential  and  conjectural.  Bright  v. 
Superior,  1 

Vol.  163  — 44 
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2.  Thus,  in  an  action  by  the  owner  of  two  small  vacant  lots  on  a 

sandbar  in  the  Bay  of  Superior,  to  prevent  the  consummation  of 
a  compromise  agreement  between  the  city  of  Superior  and  two 
railway  companies  pursuant  to  which  the  city  council  had  passed 
an  invalid  resolution  vacating  a  number  of  the  platted  but  un- 
improved streets  (including  one  upon  which  said  lots  abutted) 
in  a  certain  tract  of  land,  partly  filled  and  partly  under  water, 
lying  for  the  most  part  between  the  original  shore  line  of  the 
bay  and  the  established  harbor  line, — it  appearing,  among  other 
things,  that  the  railway  companies  had  acquired  by  purchase  all 
the  submerged  lots  involved  except  those  of  plaintiff;  that  his 
lots  were  distant  from  the  shore  and  inaccessible  except  by  small 
boats;  that  no  use  had  ever  been  made  of  them,  and  none  ap- 
parently was  contemplated;  and  that  the  carrying  out  of  the 
agreement  and  vacation  of  the  streets  would  increase  rather 
than  decrease  the  value  of  plaintiff's  lots  and  would  result  in  a 
substantial  benefit  to  the  city  and  its  people  generally, — it  is 
held  that  no  injunctive  relief  should  be  granted.  Ibid. 

3.  Defendants  in  such  action,  by  their  answer,  consented  that  all 

damages  which  plaintiff  would  sustain  by  reason  of  the  carrying 
out  of  said  agreement  and  vacation  of  said  streets  might  be  de- 
termined either  by  the  court  or  a  Jury  at  plaintiff's  election,  and 
offered  to  pay  such  damages  when  so  determined.  The  trial 
court,  although  it  determined  the  amount  of  such  damages,  held 
that  plaintiff  was  entitled  to  an  injunction  and  he  accepted  that 
relief.  On  appeal,  it  being  held  that  plaintiff  was  not  entitled 
to  any  equitable  relief,  it  is  further  held  that  although  he  had 
made  his  election  of  remedies,  which  would  ordinarily  be  final, 
yet,  the  offer  of  defendants  never  having  been  withdrawn,  this 
court  may,  in  order  to  avoid  further  litigation,  direct  a  Judg- 
ment that  plaintiff  recover  the  amount  of  damages  so  deter- 
mined. IMd. 

INSTRUCTIONS  TO  JURY. 

Form:  Special  verdict. 
Where  a  case  is  submitted  for  a  special  verdict,  the  court  may  prop- 
erly refuse  to  give  requested  instructions  which  are  worded  as 
if  the  verdict  was  to  be  a  general  one.    Camphell  v.  Germania 
F.  Ins.  Co,  329 

Errors  in  giving  or  refusing:  When  ground  for  reversal.  See  Appeai^ 
14.  Automobiles,  4.  Bbidges,  3.  Criminal  Law,  6-8.  Evi- 
dence, 2,  3.    Libel  and  Slandes,  4,  5.     Street  Railways,  3. 

Accessory.    See  Criminal  Law,  6. 

Alibi.    See  Criminal  Law,  7. 

Bridges:  Defects.    See  Bridges,  3. 

Corroboration.    See  Criminal  Law,  8. 

Damages:  Punitory ^  etc.    See  Libel  and  Slander,  4,  5. 

Evidence:  Weight.  See  Criminal  Law,  7,  8.  Evidence,  2,  3.  Si«£Et 
Railways,  3. 

Insurance.    See  Insurance,  2. 

Negligence.    See  Automobiles. 

INSURANCE. 
When  bond  is  essentially  an  insurance  contract.    See  Bonds,  6. 
Taxation  of  insurance  companies.    See  Taxation,  2-14. 
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Fire  insurance:  Property  destroyed  after  removal. 

1.  Where  a  fire  insurance  policy  provided  that  property  removed 

from  its  insured  location  on  account  of  a  fire  should  be  deemed 
covered  by  the  insurance  in  its  new  location  for  a  period  of  five 
days,  furniture  and  goods  which  were  removed  from  a  burning 
house  (their  insured  location)  and  stored  in  a  barn  on  the  prem- 
ises, and  there  destroyed  by  fire  three  days  later,  were  within 
the  recoverable  loss.    Campbell  v.  Oermania  F,  Ins.  Co.  329 

Same:  Partial  destruction:  Evidence:  Instructions  to  jury. 

2.  An  instruction,  in  an  action  on  a  fire  insurance  policy,  that  '*you 

will  recall  the  evidence  that  a  great  many  articles  of  personal 
property  were  totally  destroyed  and  that  some  articles  were  not 
destroyed  but  were  damaged,"  is  held  to  be  in  accord  with  the 
evidence  and  not  to  involve  the  suggestion  that  none  of  the  ar- 
ticles of  personalty  were  saved.  Campbell  v.  Oermania  F,  Ins. 
Co.  329 

Life  insurance:  Change  of  beneficiary:  Rights  of  married  women. 

3.  Sec.  2347,  Stats.  1913,  relating  to  the  rights  of  a  married  woman 

who  is  the  beneficiary  of  a  life  insurance  policy,  permits  the  in- 
sured, where  the  right  to  change  the  beneficiary  is  reserved,  to 
change  the  beneficiary,  though  a  married  woman,  in  conformity 
with  the  terms  of  the  reservation.  Hilliard  v.  Wis.  L.  Ins.  Co, 
137  Wis.  208,  followed.    National  L.  Ins.  Co.  v.  Brautigam,      270 

4.  Under  sec.  2347,  Stats.  1915,  a  married  woman  who  is  made  the 

beneficiary  in  a  life  insurance  policy  takes  a  vested  interest 
therein  subject  to  be  divested  in  the  manner  reserved  in  the 
policy  contract  and  not  otherwise.    Christman  v.  Christman,    433 

5.  Thus,  where  the  right  reserved  in  the  policy  to  change  the  bene- 

ficiary could  be  exercised  only  by  giving  written  notice  to  the 
company  during  the  continuance  of  the  policy,  the  insured  could 
not  without  having  given  such  notice  dispose  of  the  policy  by 
will.  Ibid. 

6.  The  vested  right  acquired  by  a  wife  when  she  is  made  the  bene- 

ficiary in  a  life  insurance  policy  is  not  divested  by  a  subsequent 
divorce  from  the  insured.  Ibid. 

Mutual  benefit  insurance:  Change  of  beneficiary. 

7.  Under  sec.  1955c,  Stats.  1898  (sub.  5,  sec.  1957,  Stats.  1915),  a 

member  of  a  mutual  benefit  society  may  change  the  beneficiary 
named  in  his  certificate  or  policy  without  the  consent  of  such 
beneficiary,  by  complying  with  the  by-laws  of  the  society.  Or- 
mond  V.  McKinley,  205 

Intention.  See  Contracts,  2,  3.  Fbaudulent  Conveyances.  Mas- 
TEE  AND  Servant,  10.  Reformation  of  Instruments.  Stat- 
utes, 6-11. 

Interest.    See  Garnishment,  1.    Trusts  and  Trustees,  8. 

Interlocutory  Judgment.    See  Appeal,  2. 

Interstate  Commerce.  See  Corporations.  Master  and  Servant,  6. 
Taxation,  2,  3. 

INTOXICATING  LIQUORS. 
Licenses:  Premises  near  school:  Remonstrance. 
1.  A  person  who  signs  a  remonstrance  under  sub.  5,  sec.  1548,  Stats., 
has  no  right  to  withdraw  his  name  therefrom  after  the  remon- 
strance shall  have  taken  effect  by  being  filed  as  the  statute  pro- 
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vides.  La  Londe  t?.  Barron  Co,  80  Wis.  380.  distinguished. 
Btate  ex  rel  Tate  v.  Wolf,  390 

2.  It  may  be.  however,  that  signatures  to  such  a  remonstrance  which 

were  procured  by  fraud  should  not  be  counted.  Ibid. 

Bale  in  violation  of  law:  Public  nuisance:  Abatement, 

3.  Under  sec.  3180a,  Stats.  1915.  an  equitable  action  may  be  main- 

tained to  enjoin  or  abate  the  public  nuisance  which,  by  sec.  1563, 
is  declared  to  exist  when  any  place  is  used  for  the  sale  of  intoxi- 
cating liquors  in  violation  of  law.  State  ex  rel.  AtVy  Gen.  v. 
Btoughton  Club,  362 

4.  Although  under  sec.  1663  a  conviction  of  the  keeper  of  such  a 

place  must  be  alleged  and  proved  before  the  nuisance  could  be 
abated,  there  is  no  such  condition  precedent  to  an  abatement 
under  sec.  3180a;  and  the  legislature  had  full  power  to  provide 
the  cumulative  remedy  given  by  the  latter  section.  Ibid. 

5.  Persons  dealing  in  intoxicating  liquors  have  no  vested  right  to  a 

jury  trial  upon  the  question  whether  or  not  their  place  of  busi- 
ness is  a  public  nuisance.  For  such  purpose  an  equitable  action 
constitutes  due  process  of  law.  Ibid. 

Action  for  breach  of  bond:  Judgment:  Liquidated  damages.    See  Dis- 
trict Attorney. 

6.  An  unsatisfied  judgment  collectible  out  of  a  liquor  license  bond 

given  under  sec.  1549.  Stats.,  is  not  a  condition  precedent  to  the 
maintenance  by  the  state  of  an  action  for  breach  of  such  bond. 
State  V.  Helmann,  639 

7.  For  breach  of  a  liquor  license  bond,  judgment,  in  an  action  by  the 

state,  should  go  for  the  full  penalty  of  $500.  that  being  treated 
as  liquidated  damages;  and  the  court  may  then  apply  the  pro- 
ceeds primarily  towards  the  satisfaction  of  existing  judgment 
indebtedness,  if  any,  as  in  said  section  provided.  Ibid. 

Joinder. 

Of  causes  of  action.     See  Pleading.  1.  2.  4. 

Of  parties.     See  Parties. 

JUDGES. 
De  facto  and  de  jure. 

1.  The  person  appointed  as  judge  of  a  superior  court  under  a  void 

act  of  the  legislature  (ch.  518,  Laws  1915)  which  purported  to 
create  such  superior  court,  to  vest  in  it  all  the  powers  of  a 
county  court,  and  to  abolish  the  latter  court,  having,  under  color 
of  such  appointment  and  the  provisions  of  said  act,  ousted  the 
de  jure  county  judge,  taken  possession  of  the  county  court  room, 
records,  and  papers,  and  thereafter  exercised  all  the  powers  and 
functions  of  the  county  judge,  became  a  de  facto  judge  of  the 
county  court  and  his  acts  as  such  are  valid  as  to  third  persons. 
In  re  Woolcott,  34 

2.  Neither  the  fact  that  said  appointee  acted  under  the  name  of 

judge  of  the  superior  court  in  exercising  the  functions  of  the 
county  court,  nor  the  fact  that  there  was  in  existence  a  de  jure 
judge  of  the  county  court,  affects  the  validity  of  the  acts  of  such 
de  facto  judge.  Ibid. 

3.  Van  Slyke  v.  Trempealeau  Co.  F.  M.  F.  Ins.  Co.  39  Wis.  390,  and 

Fenelon  v.  Butts,  49  Wis.  342.  distinguished.  Kempster  v.  Mil- 
waukee, 97  Wis.  343,  explained  and  language  therein  qualified. 

Ibid. 
Letter  to  counsel,  with  findings:  Effect.    See  Appeal,  12. 
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JUDGMENT. 
Interlocutory  judgment.    See  Appeal,  2. 
Conclusiveness:  Upon  whom  binding, 

1.  Where  the  grantor  in  a  deed  was  a  party  to  an  action  to  quiet  title, 

but  the  grantee  was  not,  a  judgment  vacating  the  deed  is  not 
binding  on  such  grantee.    Mitchell  v.  Lyons,  399 

Same:  Foreign  judgment:  Effect.    See  Divorce,  4-6. 

When  unconscionable.    See  Mobtgaqes,  2. 

In  ejectment.    See  Ejectment,  1. 

For  breach  of  liquor  license  bond.    See  Intoxicating  Liquobs,  7. 

In  replevin.    See  Replevin. 

Offsetting  judgments:  Lien  of  attorneys:  Priority. 

2.  A  motion  to  offset  judgments  is  addressed  to  the  sound  discretion 

of  the  court  and  governed  by  equitable  principles,  and  when  the 
judgments  are  in  the  same  action,  or  actions  growing  out  of  the 
same  subject  matter,  the  right  of  setoff  is  generally  deemed 
superior  to  the  claim  of  the  attorney  in  either  action  for  services 
and  disbursements  therein.    Rayworth  v.  Goodrich,  404 

3.  The  lessor  of  a  farm,  claiming  that  the  lease  had  been  breached, 

commenced  an  action  of  replevin  and  took  possession  of  the 
crops.  In  such  action  the  court  refused  to  receive  evidence  as 
to  claims  of  the  lessor  against  the  lessee  connected  with  the  op- 
eration of  the  farm  and  provided  for  in  the  lease,  or  as  to  a 
counter  charge  of  the  lessee  against  the  lessor,  but  suggested 
that  those  matters  be  tried  in  another  action;  and  the  lessee  had 
judgment  in  the  replevin  action  for  the  value  of  the  property 
taken,  over  and  above  the  rent  due.  Thereafter  in  a  separate 
action  upon  said  claims  the  lessor  had  judgment  against  the 
lessee.  Held,  that  both  judgments  related  to  the  same  subject 
matter,  and  that  the  right  of  the  lessor  to  have  them  offset  was 
superior  to  the  right  of  the  lessee's  attorneys  to  a  lien  on  the 
judgment  in  the  replevin  action.  Jbid, 

JUEiswcTioN.     See  Courts.     Highways,  2.    Process.    Religious  So- 
cieties, 2. 

JURY. 

Right  to  trial  by  jury.  See  Equity,  2.  Physician  and  Surgeons,  5, 
The  practice  permitting  the  bringing  in  of  new  parties  and  the 
pleading  of  cross-demands,  under  sees.  2610,  2656a,  S  Ms.  1915, 
does  not  deprive  parties  of  their  rights  to  a  jury  tt.  U,  since 
under  sec.  2844,  Stats.,  where  a  jury  issue  is  presented  in  con- 
nection with  an  equitable  issue,  the  trial  court  may  direct  which 
shall  be  first  tried,  according  to  the  rights  of  the  parties  under 
sec.  2843.    Miley  v.  Heaney,  134 

Questions  for  jury.    See  Trial. 

Instructing  jury.    See  Instructions  to  Jury. 

Justices'  Courts.    See  Highways,  2. 

Laches.     See  Mortgages,  1.    Reformation  of  Instruments,  3,  4. 

Land  Contract.    See  Husdand  and  Wife.    Reformation  of  Instru- 
ments, 1.    Vendor  and  Purchaser,  2-19. 
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LANDLORD  AND  TENANT. 

Subletting  without  consent  of  lessor:  Fraud:  Waiver  of  right  to  re- 
enter, 

1.  In  an  action  to  recover  damages  caused  by  fraudulent  representa- 

tions, a  finding  by  the  trial  court  that  defendant,  the  lessee  of  a 
store  building  under  a  lease  providing  that  he  should  not  sublet 
the  premises  without  written  consent  of  the  lessor,  fraudu- 
lently stated  to  plaintiffs  that  he  had  the  legal  right  and  au- 
thority to  lease  the  premises  to  them  and  had  obtained  the  writ- 
ten consent  of  the  owner  so  to  do,  is  held  to  be  sustained  by  the 
evidence.    Leshin  v.  Routt,  105 

2.  Where,  after  defendant  had  leased  said  building  to  plaintifte  for 

the  remainder  of  his  own  term,  the  lessor  at  all  times  received 
the  rent  from  defendant  and,  after  learning  that  plaintiffs  were 
not  connected  in  business  with  defendant  but  claimed  to  be  his 
lessees,  notified  them  that  the  lease  to  them  was  without  her 
consent  and  that  they  occupied  the  premises  at  her  will,  there 
was  no  waiver  of  her  right  to  re-enter  which  would  entitle  plaint- 
iffs to  remain  in  possession  as  her  tenants  under  the  lease  to  de- 
fendant. Ibid, 

3.  Provisions  in  the  lease  from  defendant  to  plaintiffs  making  it  sub- 

ject to  all  the  terms  and  conditions  of  the  lease  to  defendant,  and 
that  it  should  be  canceled  and  of  no  effect  whenever  defendant's 
rights  as  tenant  of  the  owner  should  cease  for  any  cause,  meant 
that  plaintiffs  took  the  lease  on  the  terms  contained  in  the  lease 
to  defendant,  with  the  clause  against  subletting  eliminated  by 
written  consent  of  the  owner.  Ibid. 

Breach  of  lease  by  tenant:  Action  by  landlord.    See  Judgment,  3. 

Lease  of  mine:  Income:  Deductions.    See  Taxation,  32. 

Law  of  the  Road.    See  Automobilks. 

LIBEL  AND  SLANDER. 

Charging  criminal  offense:  Unlawful  hunting:  Pleading:  Presump- 
tions. 

1.  A  letter  charging  that  plaintiff  hunted  deer  during  the  closed  sea- 

son and  demanding  that  he  go  to  the  county  seat  of  a  county  in 
this  state  and  settle  therefor  or  he  will  be  prosecuted,  was  libel- 
ous per  se  because  charging  a  criminal  offense,  the  presumption 
being  that  the  hunting  was  done  in  this  state.    Mallon  v.  Tonn, 

366 

2.  Allegations  in  a  complaint  that  at  a  certain  place  in  a  county  in 

which  it  was  unlawful  at  any  time  to  hunt  deer  defendant 
falsely  stated  in  the  presence  of  other  persons  that  plaintiff  had 
hunted  and  shot  at  deer,  and  said  to  plaintifTs  hunting  compan- 
ion that  unless  he  went  to  the  county  seat  and  paid  his  fine  he 
would  be  prosecuted,  are  held^  when  liberally  construed  upon  a 
demurrer  ore  tenus,  to  state  a  cause  of  action  for  slander,  the 
presumption  being  that  the  hunting  was  done  in  that  county. 

Charging  business  dishonesty:  Damages:  Instructions  to  jury. 

3.  A  notice  or  warning  published  in  a  newspaper,  charging  buyers  of 

live  stock  with  fraudulently  misrepresenting  to  farmers  the  con- 
dition of  the  market  in  order  to  induce  them  to  sell  their  stock, 
imputed  business  dishonesty  and  was  libelous  per  se.  Cole  v. 
Christensen,  409 
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4.  A  statement  In  the  charge  that  "damages  are  of  two  kinds — com- 

pensatory, or  punitory,  and  exemplary/'  could  not  have  misled 
the  Jury  where  the  Judge  proceeded  thereafter  to  difterentlate 
between  compensatory  and  exemplary  or  punitory  damages  at 
considerable  length.  Ibid, 

5.  A  statement  in  the  charge  that  the  Jury  ''must  not  understand  that 

the  presence  or  absence  of  actual  malice  or  ill  will  has  any  bear- 
ing on  the  question  of  punitory  damages/'  and  that  "plaintiffs 
are  entitled  to  such  damages  if  they  have  been  libeled/'  was 
prejudicially  erroneous;  but  the  punitory  damages  having  been 
separately  assessed,  the  error  may  be  corrected  by  disallowing 
them.  Ibid, 

LiBB ARIES.    See  Municipal  C^bporations,  1-3.    Statutes,  4. 

License. 
To  do  business  in  state.    See  Ck>RPORATioNs. 
To  practice  medicine.    See  Physicians  and  Surgeons,  1-5. 
To  sell  liquor.     See  Intoxicating  Liquors. 

License  Fees:  Taxation  of  life  insurance  companies.    See  Ck>URTS,  2. 
Taxation,  4-11. 

Liens.    See  Judgment,  2,  3.    Mechanics'  Liens.    Replevin,  3-5. 

Life  Insurance.    See  Insurance.  3-7. 

Life  Insurance  Companies.    See  Taxation,  2-14. 

Limitation  of  Actions.    See  Guardian  and  Ward. 

Liquidated  Damages.    See  Intoxicating  Liquors,  7. 

Liquor  Licenses.    See  Intoxicating  Liquors. 

Live  Stock.    See  Fraud,  3-6. 

Local  Laws:  Titles.    See  Statutes,  2,  3. 

Lost  Instruments.    See  Specific  Performance. 

Malice.    See  Libel  and  Slander,  5. 

Malpractice.    See  Physicians  and  Surgeons,  6-8. 

Marine  Terminals  of  railroads.    See  Taxation,  16-20. 

Market  Price.     See  Sales,  7. 

Married   Women.     See   Divorce.    Husband   and   Wife.     Insubancb, 
3-7. 

Marshals.    See  Workmen's  Ck>MPENSATioN,  7. 

MASTER  AND  SERVANT. 
Contract  for  services:  Validity.    See  Contracts,  1. 
Wrongful  discharge:  Remedy:  Causes  for  discharge.    See  Appeal,  21. 

1.  Where  an  employee  is  wrongfully  discharged,  having  been  paid  in 

full  up  to  that  time,  his  remedy  is  by  action  for  damages  for 
breach  of  the  contract  of  employment  and  not  by  action  for 
wages  under  the  contract.    Oreen  v,  Bomers,  96 

2.  An  employer  has  the  right  to  give  all  lawful  and  reasonable  com- 

mands deemed  by  him  necessary  to  the  proper  management  of 
his  business,  and  the  employee's  duty  is  to  obey  such  commands 
where  there  is  nothing  in  the  contract  of  employment  to  relieve 
him  from  such  duty.  Ibid, 

3.  Any  inexcusable  and  substantial  insubordination  on  the  part  of 

an  employee,  or  wilful  refusal  to  obey  such  commands  amounting 
to  insubordination,  is  good  ground  for  discharge;  but  whether  a 
mere  breach  of  duty — it  being  In  dispute  whether  wrong  was  in- 
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tended  or  injury  inflicted — is  good  ground  for  discharge,  is  a 
question  for  the  Jury.  Ibid. 

4.  Where  the  facts  are  undisputed  and  it  is  certain  that  the  disobedi- 

ence is  wilful  and  contumacious,  it  may  be  the  duty  of  the  court 
to  determine  as  matter  of  law  that  the  commands  given  were 
lawful  and  reasonable  and  the  refusal  to  obey  inexcusable;  and 
if  such  be  the  case  there  is  no  question  for  the  Jury.  Ibid. 

5.  Commands,  given  by  his  employer  to  the  general  manager  of  a 

hotel,  to  appoint  an  assistant  manager,  to  have  the  storekeeper 
make  all  purchases,  to  close  the  hotel  laundry,  and  to  discharge 
the  help  privately  employed,  are  held  as  matter  of  law  to  have 
been  lawful  and  reasonable  commands  which  the  manager  wil- 
fully and  inexcusably  refused  to  obey;  and  the  discharge  of  the 
manager  because  of  such  refusal  was  lawful.  Ibid, 

Master's  liability  for  injuries.     See  Workmen's  Compensation. 

Same:  What  statute  governs:  Interstate  commerce.  See  Railroads, 
10,  11. 

6.  One  who  performs  work  in  putting  prospective  subjects  of  inter- 

state commerce  in  a  state  of  preparedness  for  transportation,  is 
not  engaged  in  interstate  commerce  within  the  meaning  of  the 
federal  Employers*  Liability  Act.  Sullivan  v.  Chicago,  M,  &  St. 
P.  R,  Co,  583 

Same:  Minors  unlawfully  employed:  Misrepresentation  as  to  age:  Es* 
toppel. 

7.  One  who,  in  violation  of  sub.  1,  sec.  1728a,  Stats.,  employs  a  minor 

under  the  age  of  sixteen  years  without  the  written  permit  there- 
in provided  for,  and  is  thus  guilty  of  a  misdemeanor  under  sec. 
1728/1,  is  liable  for  injuries  sustained  by  the  minor  as  a  result  of 
such  unlawful  employment,  and  the  facts  that  the  minor  and  his 
father  misrepresented  his  age  in  order  to  secure  such  employ- 
ment and  that  the  employer  was  Justified,  in  the  exercise  of 
proper  vigilance,  in  relying  upon  their  representations  that  the 
boy  was  more  than  sixteen  years  of  age,  do  not  constitute  a  de- 
fense in  the  action  by  the  minor  to  recover  for  such  injuries. 
Stetz  V.  F.  Mayer  Boot  d  Shoe  Co.  151 

8.  Nor  do  the  facts  above  stated  form  a  basis  for  a  countei'claim  by 

the  employer  against  the  minor  for  damages  on  account  of  such 
misrepresentation.  Ibid. 

9.  The  statute  (sec.  1728a,  Stats.)  being  declaratory  of  a  public  pol- 

icy, and  the  act  of  the  employer  only,  not  that  of  the  minor,  be- 
ing made  unlawful,  the  fact  that  the  minor  misrepresented  his 
age  does  not  bar  or  estop  him  from  recovering  damages  for  his 
injury.  Ibid. 

Same:  Settlement  with  minor:  Release  by  guardian. 

10.  A  settlement  agreed  upon  for  injuries  to  a  minor  employee  and 
a  release  signed  by  his  guardian  under  the  mistaken  supposition 
that  the  claim  was  governed  by  the  Workmen's  Compensation 
Act,  did  not/settle  the  claim  for  damages  for  his  injuries  result- 
ing from  his  employment  in  violation  of  sec.  1728a,  Stats.,  there 
being  manifestly  no  such  intention;  and  in  any  event  the  re- 
lease, not  having  been  approved  by  the  county  Judge  as  required 
by  sec.  3982,  Stats.,  is  not  binding  upon  the  minor  as  to  such 
claim  for  damages.    Stetz  v.  F.  Mayer  Boot  d  Shoe  Co.  151 
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Bame:  Unsafe  working  place:  Duty  of  master:  Findings.  See  Rail- 
BOADS,  10,  11. 

11.  Under  sec.  2394 — 48,  Stats.,  It  Is  the  duty  of  an  employer  to  fur- 

nish his  employee  employment  and  a  working  place  as  free  from 
danger  as  the  nature  of  his  labor  will  reasonably  permit,  and 
when  whether  such  duty  was  performed  is  material  and  there 
is  room  in  the  evidence  for  a  finding  either  way,  the  question  is 
for  the  Jury.    Sullivan  v.  Chicago,  M,  &  8t.  P.  R,  Co.  583 

12.  A  finding  by  the  Jury  to  the  effect  that  plaintiff,  an  employee  in 

defendant's  lumber  yard,  was  struck  and  injured  by  a  cross- 
piece  thrown  from  the  top  of  a  lumber  pile  by  another  employee, 
is  held  to  be  sustained  by  the  evidence,  although  no  one  saw  the 
crosspiece  strike  him.    8zeliwicki  v.  Connor  L.  d  L.  Co.  20 

13.  Further  findings  to  the  effect  that  the  method  of  disposing  of  the 

crosspieces,  as  lumber  was  taken  from  th^  pile  and  loaded  upon 
a  wagon,  was  not  reasonably  adequate  to  render  plaintiff's  place 
of  employment  as  free  from  danger  as  the  nature  thereof  would 
reasonably  permit,  and  that  he  was  not  guilty  of  contributory 
negligence,  are  also  held  to  be  sustained  by  the  evidence.     Ihid, 

Bame:  Warning  and  instructing  servant:  Latent  dangers:  Pleading, 

14.  The  duty  of  an  employer  to  warn  and  instruct  an  employee  as  to 

hidden  or  latent  dangers  of  the  employment  which  are  known 
to  the  employer  and  unknown  to  the  employee,  is  one  which  can- 
not be  delegated.    Bugajski  v.  Milwaukee  Western  F,  Co,      116 

15.  Thus,  in  this  case,  although  the  defendant  company  had  put  into 

effect  a  positive  rule  prohibiting  its  foreman  from  assigning  in- 
experienced men  to  work  at  a  niggerhead  by  means  of  which  and 
a  wire  cable  cars  were  moved  in  and  about  its  coal  docks  and 
yards,  it  was  nevertheless  liable  for  negligence  of  such  foreman 
in  setting  the  plaintiff,  an  inexperienced  laborer,  to  operate  such 
niggerhead  without  warning  or  instruction  as  to  the  latent  dan- 
gers incident  to  such  operation, — it  appearing  that  the  foreman 
had  authority  to  select  men  and  break  them  in  as  operators  and 
that  plaintiff  was  subject  to  his  direction.  Oereg  v,  Milwaukee 
Q,  L,  Co,  128  Wis.  35,  distinguished.  Ihid. 

16.  Although  there  was  no  allegation  in  the  complaint  as  to  defective 

condition  of  the  tracks  on  which  cars  were  being  moved  at  the 
time  of  the  accident,  the  admission  of  evidence  as  to  their  con- 
dition was,  if  error,  not  prejudicial  to  defendant.  Ihid, 

Bame:  Assumption  of  risk:  Contributory  negligence. 

17.  In  case  of  an  employee  being  injured  or  killed  while  engaged  in 

the  line  of  his  duty  as  such,  and  recovery  of  damages  therefor 
being  sought  on  the  ground  of  want  of  ordinary  care  of  the  em- 
ployer, or  his  officer,  agent,  or  servant,  the  defense  of  assump- 
tion of  the  risk  is  not  available  to  such  employer.  Bullivan  v, 
Chicago,  M,  d  St.  P.  R.  Co.  583 

18.  Where  an  employee  is  injured  while  engaged  in  the  line  of  his 

duty,  and  there  are  more  than  four  employees  working  in  the 
common  employment,  contributory  negligence  of  such  employee 
is  not  available  as  a  defense  against  the  claim  of  such  employee 
for  damages.  IMd, 

*19.  Where  a  servant  of  a  railroad  company,  who  is  not  a  shop  or  of- 
fice employee,  is  injured  and  that  occurs  or  is  contributed  to  by 
violation  by  such  company  of  any  statute  enacted  for  the  safety 


Digitized  by 


Google 


698  INDEX.  [163 


of  employees,  and  an  action  is  brought  to  recover  damages  for 
the  injury,  neither  contributory  negligence  nor  assumption  of 
the  risic  is  available  to  the  company  as  a  defense.  Ibid. 

20.  Findings  by  the  Jury  to  the  effect  that  an  engineer  who  was 
killed  when  his  train  was  derailed  by  a  tree  which  had  been 
blown  down  across  the  track  was  not  guilty  of  contributory  neg- 
ligence and  that  there  was  no  assumption  of  the  risk,  are  held 
to  be  sustained  by  the  evidence.  O'Connor  v,  C,  M.  d  8t,  P.  R, 
Co.  653 

Liability  for  injury  to  third  person.    See  Evidence,  1. 

Matebialmen.    See  Bonds. 

MECHANICS'  LIENS. 
See  Bonds,  4,  5. 
Notices:  Service:  Upon  toliom:  When  required, 

1.  A  finding  of  fact  to  the  effect  that,  because  a  corporation  for  which 

a  building  was  being  erected  owned  all  the  stock  of  the  corpora- 
tion which  had  title  to  the  land  and  because  of  the  relation  of 
the  two  companies,  service  of  the  lien  notices  required  by  sec. 
3315,  Stats.,  on  either  of  said  companies,  however  addressed, 
gave  the  required  notice  to  both  companies,  is  held  to  be  sus- 
tained by  evidence  showing,  among  other  things,  such  owner- 
ship of  the  stock,  that  the  companies  were  in  interest  substan- 
tially the  same  company,  that  the  president  of  one  was  vice- 
president  of  the  other,  and  that  the  assistant  secretary  of  one 
was  bookkeeper  for  the  other.  Milwaukee  B,  8.  Co.  v.  lUinais 
8.  Co.  48 

2.  The  notices,  under  said  statute,  may  be  served  upon  the  "owner 

or  his  agent,"  and  need  not  be  addressed  to  any  one.  Ibid. 

3.  Under  the  facts  above  stated,  claims  for  liens  naming  only  the 

corporation  having  title  to  land  were  sufficient,  under  sec.  3320, 
Stats.,  as  a  basis  for  liens  against  the  interest  of  the  other  com- 
pany also.  Ibid. 

4.  Under  ch.  213,  Laws  1913,  amending  sec.  3315,  Stats.,  a  principal 

contractor,  in  order  to  be  entitled  to  a  lien,  was  required  to  serve 
a  notice  within  sixty  days  after  performing  work  or  labor  or 
furnishing  materials,  stating  the  amount  due  and  the  fact  that  a 
Hen  was  claimed  therefor.    Interior  W.  Co.  v.  Jahn,  193 

Medical  Juwspbudence.    See  Physicians  and  Suboeons. 

Milwaukee  Civil  Court.    See  Appeal,  4,  24. 

Milwaukee  Code  (Ordinances).    See  Municipal  Corpobations,  4-6. 

Minors.  See  Infants.  Master  and  Servant,  7-10.  Workmen's 
Compensation,  6. 

Mistake.  See  Railroads,  4.  Reformation  of  Instbuments.  Taxa- 
tion, 27,  28. 

MORTGAGES. 

See  Fraudulent  Conveyances,  1,  3. 

Deed  absolute  in  form:  Reformation. 
1.  A  warranty  deed  containing  a  clause  by  which  the  grantee  as- 
sumed two  mortgages  on  the  premises  was  given  to  such  grantee 
merely  as  security  on  his  previous  indorsement  of  a  note  of  the 
grantor.    Said  assumption  clause  was  inserted  by  accident  and 
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mistake  and  there  was  no  consideration  therefor.  The  grantee 
had  not  asked  for  security  or  a  deed,  and  did  not  examine  the 
deed  or  learn  its  contents  until  some  two  years  later.  In  an  ac- 
tion against  such  grantee  to  enforce  liability  for  the  mortgage 
debts,  it  appearing  that  his  receiving  and  holding  the  deed  and 
failure  to  discover  the  assumption  clause  had  not  in  any  way 
damaged  the  plaintiff,  it  is  held  that  defendant  was  entitled  to 
have  the  deed  reformed  by  striking  out  such  clause  and  to  have 
it  adjudged  to  be  a  mortgage  executed  as  security  only.  Bost- 
wick  V,  Mut,  L.  Im.  Co,  116  Wis.  392,  and  Tan  Beck  v,  Milhrath, 
118  Wis.  42,  distinguished.    Broadhent  v.  Butter,  380 

Foreclosure:  Judgment  for  deficiency:  Fraudulent  conveyance. 
2.  Where  mortgaged  property  was  sold  on  foreclosure  for  less  than, 
the  amount  due  and  the  mortgagee  had  Judgment  for  a  defi- 
ciency, the  mere  fact,  found  by  the  trial  court,  that  at  the  time 
of  the  sale  the  property  was  of  sufficient  value  to  satisfy  the 
mortgage  and  unpaid  taxes  does  not  show,  in  the  absence  of  any 
evidence  of  overreaching  or  fraud  on  the  part  of  the  mortgagee, 
that  a  Judgment  afterwards  obtained  by  him  against  a  fraudu- 
lent transferee  of  other  property  of  the  mortgagor  was  uncon- 
scionable.   Malioney  v,  Kurth,  56 

MUNICIPAL  CORPORATIONS. 

Powers:  Raising  money  }yg  taxation:  Puhlic  purposes:  Maintaining 
libraries.    See  Taxation,  1. 

1.  The  maintenance  of  public  libraries  is  a  public  purpose,  and  mu- 

nicipalities may  be  authorized,  as  in  sec.  931,  Stats.,  to  raise 
moneys  therefor  by  taxation.  State  ex  rel.  La  Crosse  Public 
Library  v.  Bentley,  632 

2.  The  authority  given  in  said  sec.  931  is  not  restricted  to  the  sup- 

port of  libraries  established  under  sees.  931-936a;  but  moneys 
may  be  raised  and  appropriated  for  the  support  of  other  public 
libraries  which  are  free  and  serve  the  whole  public  in  the  same 
way  as  do  those  established  under  the  law.  Ibid, 

3.  The  fact  that  a  public  library  was  established  and  is  administered 

by  a  private  corporation,  controlled  by  a  board  of  trustees  who, 
except  that  the  mayor  of  the  city  is  ex  officio  a  member,  appoint 
their  own  successors,  does  not  preclude  the  city  from  appropriat- 
.  ing  to  such  corporation,  for  the  support  of  the  library,  a  library 
fund  raised  by  taxation.  Ibid, 

Bame:  Special  city  charter:  Implied  repeal  by  general  law.  See 
Statutes,  4,  10. 

Ordinances:  Building  code:  Construction:  Validity. 

4.  In  sub.  (a),  sec.  474.  art.  39,  ch.  IV,  Milwaukee  Code  of  1914,— pro- 

viding that  all  buildings  within  the  business  section  "may  be  oc- 
cupied or  maintained  for  any  purpose  whatsoever  (if  in  con- 
formity with  all  ordinances  governing  the  construction  of  such 
buildings)," — the  word  "construction"  relates  to  the  materials 
which  compose  such  buildings  and  does  not  refer  in  any  way  to 
their  location.    Hickman  v.  Wellauer,  160 

6.  Sec.  338,  art.  27,  ch.  IV,  Milwaukee  Code  of  1914,— prohibiting  the 
construction  of  stables  within  fifteen  feet  of  any  residence,  dwell- 
ing, or  place  of  assemblage, — is  limited  by  sub.  (a),  sec.  474, 
above  mentioned,  and  does  not  apply  to  the  business  section. 
[Whether  sec.  338  is  valid  as  applied  to  the  residence  district  or 


Digitized  by 


Google 


700  INDEX.  [163 


the  territory  outside  of  the  business  section  of  the  city,  not  de- 
termined.] Ibid. 
[6.  Under  sec.  543,  art.  46,  ch.  IV,  Milwaukee  Code  of  1914,  any  viola- 
tion of  ch.  IV  is  punishable  by  a  fine  of  not  less  than  $10  nor 
more  than  $200,  and  it  is  provided  that  each  day  of  continued 
violation  shall  constitute  a  separate  offense,  but  that  the  accumu- 
lated penalties  recoverable  in  any  one  action  shall  not  exceed 
$2,000.  Whether  such  clause  relating  to  penalties  for  continu- 
ing offenses  is  void  on  the  ground  that  the  accumulative  pen- 
alty is  excessive,  and  whether,  if  void,  it  is  separable  from  the 
remainder  of  the  section,  not  decided.]                                     Ibid, 

Same:  Orade  crossings:  Track  elevation:  Police  power.  See  Rah/- 
ROAOS,  1,  2. 

Streets:  Vacation.    See  Injun qtion. 

Same:  Use:  Rules  of  the  road.    See  Automobiles. 

Torts:  Nuisances:  Discharge  of  sewage  into  watercourse. 

7.  Legislative  authority  to  install  a  sewerage  system  gives  a  city  no 

right  to  create  or  maintain  a  nuisance,  whether  such  nuisance 
results  from  negligence  or  from  the  plan  adopted.  Johns  v. 
Platteville,  219 

8.  A  city  has  no  right  to  discharge  sewage  into  a  watercourse  in  such 

a  way  as  to  infringe  upon  the  rights  of  riparian  owners  to  the 
natural  flow  of  water  substantially  unimpaired  in  volume  and 
purity.  Ibid. 

9.  Findings  by  the  trial  court  in  this  case,  to  the  effect  that  the  de- 

fendant city  properly  treated  and  purified  its  sewage  in  septic 
tanks  and  that  the  eifiuent  did  not  render  the  waters  of  the  creek 
in  question,  which  flowed  over  plaintiffs'  land,  foul,  contami- 
nated, impure,  or  unfit  to  be  drunk  by  domestic  animals,  and 
hence  that  there  was  no  nuisance,  are  held  to  be  contrary  to  the 
great  preponderance  of  the  evidence.  Ibid. 

Taxation:  Marine  terminals  of  railroads:  Distribution  of  taxes.  See 
Taxation,  15-20. 

Same:  Highways  in  county  system:  Bridges.    See  Highways,  3-9. 

Same:  Withholding  of  highway  tax:  Penalty.    See  Taxation,  29. 

Assignment  of  cause  of  action:  Power  of  council:  ConMderation:  Pub- 
lic policy. 

10.  After  a  cause  of  action  in  tort  in  favor  of  the  widow  of  a  city  em- 
ployee and  against  a  wrongdoer  whose  negligence  is  alleged  to 
have  caused  such  employee's  death  had,  pursuant  to  sec.  2394 — 
25,  Stats.,  become  the  property  of  the  city,  it  reassigned  the  same 
to  her  by  an  instrument  wherein  she  covenanted  that  she  would 
prosecute  the  action;  that  the  assistant  city  attorney  should  be 
retained  by  her  and  permitted  to  act  as  her  attorney  and  should 
have  full  control  over  the  litigation;  and  that  if  she  should  col- 
lect any  damages  therein  she  would  pay  to  the  city,  after  deduct- 
ing reasonable  charges  and  expenses  incurred,  the  amount  so 
collected  not  exceeding  the  amount  which  the  city  had  paid  to 
her  under  the  Workmen's  Compensation  Act,  with  interest, — 
any  excess  to  be  retained  by  her.  Held,  that  since  the  widow 
thereby  became  liable  to  a  Judgment  for  costs  in  case  she  did  not 
recover  anything  in  the  action,  the  assignment  to  her  was  not 
without  a  valuable  consideration  moving  to  the  city;  nor  can  it 
be  said  that  such  consideration  is  so  grossly  inadequate  that  the 
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assignment  amounted  to  a  gift  of  public  property  for  private 
purposes.    Saudek  v,  Milwaukee  E.  R.  d  L,  Co,  109 

11.  Such  cause  of  action  being,  like  other  property  of  the  city,  under 

the  management  and  control  of  the  council,  could  be  sold  by  it 
to  any  one  for  an  adequate  consideration.  Ibid. 

12.  The  fact  that  the  assistant  city  attorney  was  to  have  control  of 

the  litigation  and  of  the  amount  for  which  the  case  might  be 
settled,  did  not  render  the  assignment  void  as  against  public 
policy — the  agreement  not  being  one  between  attorney  and 
client.  ^  JUd. 

Mutual  Benefit  Societies.     See  Insubance,  7.    Taxation,  9. 

NAVIGABLE  WATERS. 

That  body  of  water  which  lies  along  the  northeast  front  of  the 
city  of  Superior,  though  frequently  called  the  Bay  of  Superior 
on  maps  and  in  public  speech,  is  in  fact  a  widening  of  the  St. 
Louis  river,  not  an  arm  of  Lake  Superior;  its  bed  was  the  sub- 
ject of  private  ownership  and  platting;  and  the  riparian  pro- 
prietors  might  by  conveyances  separate  the  ownership  of  the 
lands  on  the  bank  from  the  lands  in  the  bed  of  the  river.  Bright 
V.  Superior,  1 

NEGLIGENCE. 

See  Automobiles.  Bridges.  Evidence,  1.  Hospitals.  Master  and 
Servant,  6-20.  Physicians  and  Surgeons,  6-8.  Railroads,  5- 
16.    Street  Railways. 

Dangerous  substances:  Poisonous  liquid:  Liability  of  vender, 

1.  The  sale  of  a  poisonous  liquid  "quack  grass  destroyer"  without 

proper  label  and  without  the  purchaser  being  made  aware  of  its 
dangerous  character,  in  violation  of  sub.  5,  (a),  sec.  1419,  Stats. 
1913,  was  negligence  per  se,    Mossrud  v,  Lee,  229 

2.  In  an  action  for  the  value  of  cows  which  died  as  a  result  of  eating 

grass  on  which  such  poisonous  liquid  had  been  applied,  it  being 
undisputed  that  plaintiff  and  his  son  had  made  three  separate 
purchases  of  the  liquid  from  defendant,  that  on  the  last  occasion 
it  was  not  labeled  as  the  law  required,  and  that  the  liquid  then 
purchased  had  been  applied  to  the  grass  which  the  cows  ate,  it 
was  not  error  to  confine  the  jury,  in  answering  the  question  of 
defendant's  negligence,  to  the  facts  in  respect  to  the  last  sale, — 
the  jury  being  free  to  consider,  in  answering  a  separate  question 
as  to  whether  negligence  in  that  sale  was  the  proximate  cause 
of  the  death  of  the  cows,  all  the  evidence  in  the  case,  including 
that  which  tended  to  show  that  plaintiff  knew  from  the  circum- 
stances of  the  first  and  second  purchases  and  from  the  effect  of 
the  liquid  on  quack  grass  that  it  was  dangerous  to  permit  cattle 
to  eat  grass  which  had  recently  been  treated  therewith.       Ibid, 

3.  Findings  by  the  jury  in  such  case  that  defendant's  negligence  in 

respect  to  the  last  sale  of  the  liquid  was  the  proximate  cause  of 
the  death  of  the  cows,  and  that  plaintiff  was  not  guilty  of  con- 
tributory negligence,  are  held  to  be  sustained  by  the  evidence. 

Ibid, 
Articles  causing  injury:  Xail  in  shoe:  Liability  of  manufacturer. 

4.  A  manufacturer  of  shoes  who  fastened  the  soles  with  nails  in  such 

a  way  as  to  give  them  the  appearance  of  being  sewed  is  not  lia- 
ble to  one  who  was  induced  by  such  deception  to  purchase  the 
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shoes  from  a  retailer  and  was  injured  by  nails  penetrating  his 
foot  and  causing  infection, — the  nailed  sole  not  being  inherently 
dangerous,  and  the  deceptive  or  negligent  manner  of  constmct- 
ing  the  shoe  not  rendering  it  so  imminently  dangerous 'to  the 
life,  limb,  and  health  of  the  wearer  that  the  manufacturer  ought 
to  have  anticipated  that  it  naturally  and  probably  would  produce 
such  an  injury.    Kerwin  v,  Chippewa  Shoe  Mfg.  Co,  428 

Collision  hettoeen  bicycle  and  automobile:  Contributory  negligence, 

5.  In  an  action  for  injuries  sustained  in  a  collision  between  plaint- 
iff's bicycle  and  defendant's  automobile,  findings  by  the  Jury 
that  defendant  was  negligent  and  plaintiff  free  from  contribu- 
tory negligence  are  held  to  be  sustained  by  the  evidence.  Black 
V.  Joyce,  667 

Negotiable  Instruments.    See  Bills  and  Notes. 
Newly  Discovered  Evidence.     See  New  Trial. 

NEW  TRIAL. 

See  Appeal,  21.    Criminal  Law,  9.    Ejectment,  2. 

A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence may  properly  be  denied  where  such  evidence  would  add 
nothing  to  the  case.     Torrey  v.  Riverside  Sanitarium,  71 

NORMAL  SCHOOLS. 

Appropriations:  Repeal.    See  Statutes,  8. 

Building  fund:  Depletion, 

Where  a  loan  from  the  normal  school  building  fund,  for  the  purpose 
of  Improving  an  athletic  field,  was  not  authorized  by  law,  such 
loan,  though  never  repaid,  did  not  in  contemplation  of  law  de- 
plete the  building  fund;  and  the  state  board  of  education  should 
not  be  restrained  from  contracting  for  the  erection  of  a  building 
on  the  ground  that,  because  of  the  supposed  depletion  resulting 
from  such  loan,  the  building  fund  was  insufficient.  State  ex 
rel.  Gilbert  v.  Philipp,  613 

Notes.    See  Bills  and  Notes. 
Notice. 

Of  sale.     See  Chattel  Mortgages. 

Of  appeal  from  supervisors.    See  Highways,  1,  2. 

Of  change  of  beneficiary.    See  Insurance,  5. 

That  subletting  was  without  consent.    See  Landlord  and  Tenant,  2. 

Of  claim  for  lien.    See  Mechanics'  Liens,  1,  2,  4. 

Of  clerical  errors  in  tax  roll.    See  Taxation,  27,  28. 

Of  rights  of  possessor  of  land.     See  Vendor  and  Purchaser,  1. 

NOVATION. 

1.  The  essentials  of  a  novation  are  a  mutual  agreement  between  a 

debtor,  his  creditor,  and  a  third  person  by  which  such  third  per- 
son agrees  to  be  substituted  for  such  debtor  and  the  creditor  as- 
sents thereto,  extinguishing  the  obligation  of  such  debtor  to 
such  creditor  and  creating  in  place  thereof  an  obligation  of 
such  third  person  to  such  creditor.  T.  W.  Stevenson  Co.  v.  Pet- 
erson, 258 

2.  The  assent  of  the  creditor  to  the  substitution  of  a  new  debtor  in 

place  of  the  old  one  need  not  be  given  by  any  writing  or  by  ex- 
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press  words,  but  may  be  shown  by  circumstances  and  the  con- 
duct of  the  parties.  Ibid. 

3.  In  an  action  to  recover  the  amount  due  for  merchandise  sold  to 
defendant,  the  evidence  is  held  to  establish  circumstantially 
plaintiff's  assent  to  the  substitution  of  the  third  persons  as 
debtors  in  place  of  the  defendant.  Ibid. 

Nuisance.    See    Intoxicating    Liquobs,    3-5.    Municipal    Ck>BPOBA- 

TIONS,  7-9. 
Occupation  Taxes.    See  Taxation,  4-6,  14. 
Offeb  of  Evidence.     See  Trial,  3. 

OFFICERS. 

Election  or  appointment f    See  Counties,  3. 

De  facto  officers.    See  Judges. 

There  can  be  no  de  facto  officer  of  an  office  which  does  not  exist 
de  jure;  but  where  there  is  a  de  jure  office  there  may  be  a  de 
facto  officer  thereof  even  though  he  was  not  appointed  or  elected 
thereto  in  the  name  of  such  office.    In  re  Woolcott,  34 

County  officers.  See  Counties,  3.  District  Attorney.  Highways, 
6-8. 

City  treasurer.    See  Taxation,  29. 

Tovm  supervisors.    See  Highways,  1,  2,  10-12. 

Offsetting  Judgments.    See  Judgment,  2,  3. 

Opinion  Evidence.    See  Evidence,  8. 

Oral  Aobeements.    See  Fbauds,  Statute  of. 

Oboebs.    See  Appeal,  1-4. 

Ordinances.    See  Municipal  Corporations,  4-6. 

Pabent  and  Child.    See  Adoption.  .Specific  Pebformance,    Vkndob 

AND  PUBGHASEB,  1. 

Pabol  Evidence  affecting  writings.     See  Bills  and  Notes,  1. 

PARTIES. 
See  ExEcuTOBs,  4.    Judgment,  1.    Juby.    Quieting  Title,  3.    Refob- 

MATION  OF  InSTBUMENTS,  2-4.      RELIGIOUS  SOCIETIES,   1.      VeNDOB 
AND  PUBCHASEB,  8.      WORKMEN'S  COMPENSATION,  10. 

In  an  action  to  foreclose  an  assignment  executed  as  security  for  the 
payment  of  notes  given  for  stock  in  a  corporation,  the  trustee  in 
bankruptcy  of  the  corporation,  who  claimed,  among  other 
things,  that  payments  on  said  notes  had  been  made  out  of  the 
funds  of  the  corporation  unlawfully  and  in  fraud  of  creditors, 
was  properly  made  a  party  under  sees.  2619,  2656a,  Stats.,  and 
properly  interposed  a  cross-complaint.    Miley  v,  Heaney,      134 

Pabtition.    See  Appeal,  2. 

Part  Pebfobmance.     See  Contracts,  4. 

Passengers:  Injury.    See  Street  Railways,  1. 

Payment.     See  Bonds,  4,  5.     Highways,  12.    Taxation,  27,  28. 

Penalties.    See  Intoxicating  Liquors,  7.    Municipal  Corporations, 

6.    Taxation,  29. 
Pebfobmance.    See  Contracts,  4. 
Perpetuities.    See  Wills,  8. 
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Personal  Injuries.  See  Automobiles.  Bridges,  3.  Damages,  2,  3. 
Evidence,  7,  8.  Hospitals.  Master  and  Servant,  6-20.  Mu- 
nicipal Corporations,  10-12.  Negligence,  4,  5.  Railroads,  5- 
16.     Street  Railways.    Workmen's  Compensation. 

Personal  Property.  See  Chattel  Mortgages.  Corporations,  2-5. 
Replevin.     Sales.     Vendor  and  Purchaser,  2,  6. 

PHYSICIANS  AND  SURGEONS. 
Practicing  without  license:  Prosecution:  Statutes:  Validity. 

1.  Under  sub.  9,  sec.  1436,  Stats.  1915,  the  attorney  retained  by  the 

state  board  of  medical  examiners  may,  with  the  consent  of  the 
court  and  the  district  attorney,  assist  the  district  attorney  in 
prosecutions  for  practicing  medicine  without  a  license.  Piper 
V.  State,  604 

2.  The  fact  that  such  attorney  of  the  board  had  assisted  the  district 

attorney  in  a  prosecution  in  the  district  court  before  said  stat- 
ute was  enacted  is  not  an  available  objection  upon  review  in 
the  supreme  court  of  a  Judgment  of  conviction  in  the  Milwau- 
kee municipal  court,  in  which  latter  court  the  case  was  tried 
on  appeal,  after  the  statute  took  effect,  upon  the  record  returned 
from  the  district  court.  IMd, 

3.  In  a  prosecution  for  practicing  medicine  and  surgery  without  a 

license,  where  the  complaint  sets  out  every  element  of  the  of- 
fense defined  by  the  statute,  it  need  not  also  state  that  defend- 
ant does  not  belong  to  any  of  the  classes  of  medical  and  surgical 
practitioners  who  are  exempted  from  the  law  by  another  section 
of  the  statute,  that  being  a  matter  of  defense.  Ihid, 

4.  The  complaint  in  such  a  case  may  charge  the  commission  of  the 

ofFense  on  "information  and  belief."  IHd, 

5.  Sec.  1435/,  Stats.  1913. — which  declared  in  substance  that  every 

person  should  be  regarded  as  practicing  medicine,  surgery,  or 
osteopathy  who  should  append  to  his  name  certain  words  or  let- 
ters or  any  other  title,  letters,  or  designation  which  represented 
or  might  tend  to  represent  him  as  engaged  in  such  practice,  or 
who  should  for  a  fee  prescribe  or  recommend  any  drugs  or  other 
medical  or  surgical  treatment  or  osteopathic  manipulation  for 
the  cure  or  relief  of  any  bodily  injury,  infirmity,  or  disease, — did 
not  make  any  arbitrary  or  un^wful  classification,  nor  deprive 
any  person  of  rights  guaranteed  by  sec.  1,  amendm.  XIV,  Const, 
of  U.  S.,  or  sec.  11,  art.  I,  Const,  of  Wis.;  nor  does  anything  in 
said  statute  conflict  with  the  right  of  trial  by  jury  guaranteed  by 
sec.  5,  art.  I,  Const,  of  Wis.  IMd. 

Liability  for  negligence  or  malpractice. 

6.  A  physician  is  not  required  to  exercise  the  highest  degree  of  skill 

or  the  utmost  care  in  diagnosis  or  treatment,  but  only  such  rea- 
sonable care  and  skill  as  is  usually  exercised  by  physicians  in 
good  standing,  of  the  same  school,  in  the  locality  in  which  he  is 
practicing.    Hrubes  v.  Faber,  89 

7.  Thus,  a  physician  could  not  be  held  liable  for  the  death  of  a  child 

from  diphtheria,  on  the  ground  of  negligence  or  lack  of  skill  in 
his  diagnosis  or  treatment  of  the  case,  merely  because  he  did  not 
have  a  bacteriological  or  microscopical  examination  of  the  con- 
tents of  the  throat  made,  where  the  evidence  showed  that  it  was 
not  usual  or  customary  for  physicians  to  have  such  an  examina- 
tion made  except  in  cases  where  a  membrane  was  present  and 
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4.  In  an  action  to  foreclose  an  assignment,  a  cro88KX>mplaint  is  held 

to  state  two  causes  of  action  which  might  be  Joined  and  were 
properly  pleadable  as  cross-demands.  Ibid. 

Counterclaim.    See  Appeal,  8.    Master  and  Servant,  8. 

Demurrer,    See  Appeal,  8. 

Amendment.    See  Quieting  Title,  1.    Trl^l,  1. 

5.  Where  a  proposed  amendment  to  a  pleading  will  tend  to  bring  the 

real  controversy  between  the  parties  fairly  before  the  court,  it 
should  always  be  allowed,  opportunity  being  given  to  the  oppos- 
ing party  to  meet  it  in  case  of  surprise.    Mallon  v.  Tonn,       366 

Variance.    See  Master  and  Servant,  16. 
Pleading  foreign  statute.    See  Statutes,  12. 

Criminal  pleading.    See  Indictment  and  Information.    Phtsiclans 
AND  Surgeons,  3,  4. 

Pledges.     See  Bills  and  Notes,  3-8. 

Poisons.    See  Negligence,  1-3. 

Policemen.    See  Workmen's  CJompensation,  7. 

Police  Power.    See  Railroads,  1. 

Political  Questions.    See  Taxation,  25. 

Political  Rights.    See  Elections. 

Positive  and  Negative  Testimony.     See  Street  Railways,  6. 

Possession   of   Land.    See   Boundaries.    Ejectment.    Vendor   and 
Purchaser,  1. 

Powers.    See  Taxation,  33-36. 

Practice:    Simplification.    See  Railroads,  4. 

Preliminary  Examination.    See  Indictment  and  Information,  1. 

Presumptions.    See   Account   Stated.    Appeal,   9,   16.    Bills   and 
Notes,  6.    CJontracts,  3.    Libel  and  Slander,  1,  2. 

PRINCIPAL  AND  AGENT. 

Contracts:  Of  principal  or  of  agent  personally f 
In  an  action  upon  a  note  given  to  a  foreign  corporation  for  sam- 
ple machines  pursuant  to  an  agency  contract  between  defend- 
ants  and  the  corporation,  the  defense  being  the  breach  of  a  sec- 
ond contract  by  the  terms  of  which  the  traveling  salesmen  of 
the  corporation  who  negotiated  the  first  contract  agreed  to  sell 
a  certain  machine  for  defendants  or  to  take  back  said  sample 
machines  and  settle  with  the  corporation  therefor,  findings  by 
the  court  to  the  effect  that  such  second  contract  was  the  per- 
sonal agreement  of  said  salesmen  and  was  not  a  part  of  the  con- 
tract between  defendants  and  the  corporation,  are  held  to  be 
sustained  by  the  evidence.     Cha^.  A.  Stickney  Co.  v.  Lynch,    353 

Ratification  of  agent's  acts.    See  Platting  Lands. 

Fraud  of  agent.    See  Vendor  and  Purchaser,  2,  3. 

Principal  and  Surety.    See  Bonds.    Pleading,  2.    Replevin,  1. 

Prior  CJonviction.    See  Indictment  and  Information,  2,  3. 

^Privileged  Communications.     See  Witnesses,  2. 

Privileges:  Taxation.    See  Taxation,  4-6,  14. 
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PROCESS. 
Amendment.    See  Trial,  1,  2. 

1.  A  summons  signed  by  nonresident  attorneys  is  not  wholly  void; 

it  is  only  irregular  and  the  service  thereof  affords  the  court  juris- 
diction to  allow  such  summons  to  be  perfected  by  amendment 
Hammond-Chandler  L,  Co,  v.  Industrial  Comm,  69<J 

2.  The  rule  that  a  matter  which  is  wholly  void  cannot  be  amended 

does  not  extend  to  irregularities,  not  going  to  jurisdiction, 
which  are  amendable  under  sec.  2830,  Stats.,  for  the  purpose 
and  subject  to  the  conditions  and  restrictions  therein  mentioned. 

Ibid, 

Profits:  Loss  of.    See  Damages,  1. 

Pbomissobt  Notes.    See  Bills  and  Notes. 

Proponent  of  will:  Liability  for  attorneys'  fees.    See  Wills,  2. 

Proximate  Cause.  See  Bridges,  2.  Evidence,  8.  Negligence,  S. 
Railroads,  16. 

Public  Libraries.    See  Municipal  Corporations,  1-3.    Statutes,  4. 

Public  Policy.  See  Master  and  Servant,  9.  Municipal  Corp(mu- 
TIONS,  12. 

Punitive  Damages.    See  Libel  and  Slander,  4,  5. 

QUIETING  TITLE. 
See  Judgment,  1. 

1.  In  an  action  to  quiet  title,  where  the  complaint  asked  for  cancel- 

lation of  only  one  tax  deed,  but  the  proof  showed  also  the  inva- 
lidity of  another  tax  deed  to  the  same  defendant  covering  a  small 
part  of  the  land,  the  court  properly  set  aside  the  latter  deed  also, 
treating  the  complaint  as  amended  to  conform  to  the  proof,  there 
being  no  showing  that  the  defendant  was  prejudiced  by  the  fail- 
ure to  plead  the  second  deed.    Mitchell  v.  Lyons,  399 

2.  In  an  action  to  quiet  title,  the  grantee  in  tax  deeds  who  pleaded  a 

'  disclaimer  but  also  defended  on  the  merits  and  tendered  no  re- 
lease as  required  by  sec.  3186,  Stats.,  was  not  entitled  to  a  dis- 
missal. Ibid, 

3.  In  an  action  to  quiet  title,  brought  by  the  purchaser  at  an  execu- 

tion sale,  the  judgment  debtor,  who  was  the  grantor  in  a  mort- 
gage and  deed  under  which  the  defendant  claims,  but  who  does 
not  himself  claim  any  title,  is  not  a  necessary  or  proper  party. 

Ibid, 
Quitclaim  Deed.    See  Vendor  and  Purchaser,  20,  21. 

railroads: 

Taking  of  land:  Elevating  tracks:  Lowering  of  street, 
1.  The  lowering  of  the  grade  of  a  street  in  front  of  a  lot  so  as  to 
make  the  street  pass  under  railway  tracks  is  not  damnum  absque 
injuria,  but  is  a  taking  of  property  for  railway  purposes  fov 
which  compensation  must  be  made  to  the  lotowner,  even  though 
his  lot  does  not  touch  the  railroad  right  of  way,  and  even 
though  the  work  is  done  by  the  railway  company  pursuant  to  a 
city  ordinance  enacted  under  the  police  power.  Eisler  v,  Chi- 
cago, M,  d  8t  P.  R.  Co,  86 
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2.  The  taking  In  such  a  case,  though  done  long  after  the  railway  was 

built,  is  none  the  less  a  taking  by  the  railway  company  under  its 
charter  powers.  The  city  cannot,  in  the  absence  o*  express  leg- 
islative authority,  confer  upon  the  company  any  power  to  take. 

IIM. 
Same:  Use  of  land  hy  consent:  Condemnation  proceedings  by  owner, 

3.  Where  the  owner  of  land,  by  express  or  tacit  consent,  has  allowed 

a  railway  company  to  occupy  his  land  for  railway  purposes,  he 
cannot  bring  an  action  for  trespass,  but  must  proceed  under  the 
condemnation  statute  to  have  his  compensation  and  damages  as- 
sessed.    Cronin  v,  Janesville  T.  Co,  436 

4.  Where,  in  an  action  to  enjoin  street  and  interurban  railway  com- 

panies from  occupying  a  part  of  plaintiffs  land  adjoining  the 
highway  with  their  railway  embankment,  it  appeared  that 
plaintiff  had  consented  to  such  occupancy  by  permitting  the  em- 
bankment to  exist  without  objection  for  nearly  three  years,  so 
that  his  only  remedy  was  by  condemnation  proceedings  under 
sec.  1852,  Stats.  1913,  the  court  should,  under  sec.  2836&,  Stats. 
1915  (Laws  1915,  ch.  219,  sec.  2),  have  made  an  order  granting 
leave  to  plaintiff  to  file  a  petition  for  condemnation  against  the 
defendant  company  which  built  and  owns  the  embankment. 

Ibid. 

Opening  right  of  way  or  bridge  for  drainage  ditch,  etc:  Recovery  of 
expense.    See  Dbains. 

Taxation  of  terminal  property.    See  Taxation,  15-20. 

Fences:  Injuries  '* occasioned''  by  lack:  Trespassers. 

5.  A  finding  by  the  Jury  that  the  death  of  an  adult  who  entered  upon 

defendant's  right  of  way  at  a  street  crossing  and  while  walking 
lilong  the  railroad  was  struck  and  fatally  injured  by  a  passenger 
train  was  occasioned  in  whole  or  in  part  by  the  want  of  a  wing 
fence  on  the  line  of  the  street,  is  held  to  be  sustained  by  the  evi- 
dence.    Trojanowski  v.  Chicago  d  N.  TV.  R,  Co,  76 

6.  Under  the  circumstances  the  deceased  was  not  a  trespasser  nor 

was  his  conduct  in  going  upon  and  walking  along  the  railroad 
such  a  deliberate,  wanton,  and  reckless  action  that  his  death  is 
to  be  considered  as  the  result  of  a  wilful  exposure  to  known  dan- 
ger for  which  no  recovery  can  be  had.  Ibid, 

7.  Even  if,  in  walking  along  the  tracks,  the  deceased  violated  sec. 

1811,  Stats.  1911,  that  fact  did  not  defeat  the  right  to  recover 
damages  for  his  death,  such  right  in  cases  within  sec.  1810  being 
independent  of  the  penal  provision  of  sec.  1811.  Ibid, 

8.  Where  a  boy  sixteen  years  old,  having  entered  upon  a  railroad 

right  of  way  at  a  place  where  it  should  have  been  but  was  not 
fenced,  boarded  a  moving  freight  train  and  after  traveling  sev- 
eral miles  was  killed  in  attempting  to  Jump  from  the  train  while 
it  was  in  motion,  his  death  was  not,  within  the  meaning  of  sec 
1810,  Stats.  1915,  "occasioned  ...  in  whole  or  in  part"  by  the 
want  of  a  fence,  there  being  no  causal  relation  between  them. 
Vaillant  v.  Chicago  d  N.  W.  R.  Co,  548 

9.  The  word  "occasioned"  in  said  sec.  1810  means  caused  incidentally 

or  indirectly.  Ibid, 

Injuries  to  employees.    See  Master  and  Sebvaj^t,  17-20. 

Same:  Dangerous  trees:  Power  and  duty  to  cut  down, 

10.  Sub.  (4),  sec.  1828,  Stats., — giving  to  railway  companies  power  to 
"cut  down  any  standing  trees  that  may  be  in  danger  of  falling 
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on  the  road," — Is  not  superseded  by  the  federal  Employers'  Lia- 
bility Act,  but  Is  more  in  the  nature  of  an  amendment  to  the 
charters  of  such  companies.    O'Connor  v.  C,  M.  d  8t,  P,  R.  Co, 

653 

11.  Even  if  the  federal  Employers'  Liability  Act  superseded  said 

sub.  (4),  sec.  1828,  a  railway  company  would  still  be  bound  to 
remove  a  tree  standing  so  close  to  its  right  of  way  that  there 
was  danger  of  its  falling  upon  the  track,  or  to  guard  against 
such  danger.  Ibid. 

Same:  Negligence  in  failing  to  remove  trees. 

12.  Where  a  large  tree  standing  close  to  a  railroad  right  of  way  was 

dangerous  and  liable  to  be  blown  down  across  the  track  by  a 
wind  storm  such  as  was  likely  to  occur  and  ought  reasonably  to 
be  anticipated  by  the  railway  company,  the  fact  that  the  wind 
which  blew  it  down  was  an  extraordinary  and  unusual  one  does 
not  affect  the  liability  of  the  company  for  an  injury  caused  by 
its  falling  across  the  track  and  derailing  a  train.  O'Connor  v, 
C,  M,  d  8t,  P.  R.  Co.  653 

13.  A  finding  by  the  Jury  in  such  case  that  the  railway  company  waa 

negligent  in  failing  to  patrol  the  track  before  the  accident  is 
held  to  be  sustained  by  evidence  that  its  sectionmen  were  lo- 
cated about  two  and  one-half  miles  away,  were  under  orders  to 
patrol  night  and  day  during  storms  of  wind  or  rain,  and  were 
equipped  with  a  motor  car  which  had  a  speed  of  twenty  miles  or 
more  per  hour,  and  that  the  storm  had  been  raging  for  half  an 
hour  and  more  before  the  accident.  iMd. 

14.  The  evidence,  including  the  testimony  of  a  least  one  witness,  who 

was  in  a  position  to  know,  that  the  tree  was  dangerous  and  so 
regarded,  is  held  to  sustain  a  finding  by  the  Jury  that  the  rail- 
way company  was  negligent  in  failing  to  inspect  the  tree  and  Its 
condition.  Ibid. 

Accident  at  crossing:  Collision  uoith  automobile:  Contributory  neg- 
ligence: Violation  of  law. 

15.  Whether  or  not  the  driver  of  an  automobile  which  was  struck  by  a 

train  while  crossing  the  tracks  of  a  railroad  was  guilty  of  con- 
tributory negligence  Is  held  to  have  been  a  question  for  the  Jury, 
there  being  evidence  showing  that  there  were  obstructions  to  the 
driver's  view  of  the  approaching  train,  and  the  evidence  being 
conflicting  as  to  the  rate  of  speed  at  which  he  was  driving,  as  to 
his  looking  and  listening  for  an  approaching  train,  and  as  to  the 
absence  from  the  crossing  of  a  flagman,  who  was  customarily  sta- 
tioned there  and  upon  whom  the  driver,  as  he  testified,  relied  for 
warning  of  danger.    Derr  v.  Chicago,  M.  d  8t.  P.  R.  Co.  234 

16.  The  fact  that  an  automobile  which  was  struck  by  a  train  had  not 

been  registered  for  the  current  year  and  was  being  driven  in  vio- 
lation of  sec.  1636 — 47,  Stats.,  does  not  preclude  a  recovery  for 
the  injuries  to  the  car  and  the  driver,  such  violation  of  the  law 
having  no  causal  relation  to  the  accident  Ibid, 

Street  and  interurban  railioays.    See  Street  Railways. 

RAPE. 

Evidence  held  sufficient  to  sustain  a  conviction  of  assault  with  In- 
tent to  rape.    Bishop  v.  State,  859 

Ratification.     See  Platting  Lands. 
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Real  Pbopebty.  See  Boundabies.  Dedication.  Deeds.  Divorce,  5, 
6.  Ejectment.  Executors,  1.  Fraudulent  Conveyances. 
Judgment.  Landlord  and  Tenant.  Mechanics'  Liens.  Mort- 
gages. Municipal  Corporations,  8,  9.  Navigable  Waters. 
Platting  Lands.  Quieting  Title.  Railroads,  1-4.  Reforma- 
tion or  Instruments.  Taxation,  15-20,  24-26.  Tenancy  in 
Common.    Vendor  and  Purchaser.    Wills,  5-8. 

Reasonable  Doubt.    See  Criminal  Law,  7. 
Receivers.    See  Executors,  1. 
Recrimination.    See  Divorce,  3. 
Redemption  from  tax  sales.    See  Taxation,  26. 

REFORMATION  OF  INSTRUMENTS. 
See  Mortgages,  1. 

1.  In  an  action  to  reform  a  land  contract  a  finding  that  it  was  the 

intention  of  the  parties  that  the  wife  of  the  vendee  named  there- 
in should  also  be  a  party  and  that  her  name  was  omitted  by  mis- 
take is  held  to  be  sustained  by  the  evidence.    Church  v.  Nash, 

424 

2.  A  deed  establishing  a  charitable  trust,  which  by  mutual  mistake 

does  not  express  the  real  meaning  of  the  parties,  may  be  re- 
formed in  a  proper  case  if  the  necessary  parties  are  before  the 
court.    Van  Brunt  v,  Ferguson,  540 

3.  Even  the  lapse  of  years  should  not  preclude  the  correction  of  such 

a  mistake,  where  the  delay  is  satisfactorily  explained  and  no 
rights  of  third  persons  have  intervened.  IMd, 

4.  Thus,  where  the  owner  of  land  conveyed  it  to  the  trustees  of  the 

Wisconsin  Consistory  (a  Masonic  body)  for  the  purpose  of  lay- 
ing a  foundation  for  a  Masonic  home  for  all  needy  Master  Ma- 
sons and  their  families,  and  that  was  the  understanding  of  the 
Consistory  and  its  officers,  but  by  mistake  the  deed,  which  was 
drawn  by  one  of  said  trustees  and  executed  and  recorded  without 
careful  examination  then  or  for  eight  years  thereafter  by  either 
party,  contained  conditions  inconsistent  with  their  intention 
and  understanding,  such  mistake  is  corrected,  in  a  suit  by  the 
grantor,  by  reforming  the  deed  so  as  to  make  it  express  the 
original  understanding — the  delay  being  sufficiently  explained, 
no  rights  of  third  persons  having  intervened,  and  the  necessary 
parties  (including  the  original  grantees,  the  corporation  at 
present  holding  the  title,  the  present  trustees  of  the  Consistory, 
a  sufficient  representation,  under  sec.  2604,  Stats.,  of  the  2,700 
members  of  the  Consistory,  and  all  the  present  beneficiaries  of 
the  charity)  being  before  the  court.  Ihid, 

Reiiikshing  Memory.    See  Witnesses,  3. 

Relative  Injury.    See  Workmen's  Compensation,  8. 

Release  of  claim  for  damages.    See  Master  and  Servant,  10. 

RELIGIOUS  SOCIETIES. 

1.  In  an  action  to  restrain  trustees  of  a  religious  society  from  inter- 
fering with  the  exercise  by  plaintiff  of  his  rights  as  a  member 
of  the  corporation,  a  complaint  alleging  that  defendants  acted 
unlawfully,  beyond  the  scope  of  their  authority  as  trustees,  and 
contrary  to  the  constitution,  by-laws,  and  ordinances  of  the  cor- 
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poration,  in  causing  plaintiffs  name  to  be  stricken  from  the 
church  roll  and  in  denying  to  him  his  rights  as  a  member  of  the 
corporation,  to  which  he  had  always  paid  his  dues  and  contrib- 
uted large  sums  of  money,  and  that  their  acts  were  neither  au- 
thorized nor  assented  to  by  the  corporation,  shows  that  such  acts 
were  the  personal  tort  of  the  defendants;  and  the  corporation  it- 
self, though  a  proper  party  defendant,  is  not  a  necessary  party. 
Masbruch  v.  von  Oehsen,  208 

2.  Upon  the  facts  so  alleged  the  action  does  not  involve  an  Interfer- 
ence with  church  faith,  doctrine,  or  discipline,  nor  the  review  of 
any  action  of  the  corporation  through  its  officers,  but  is  based  on 
an  unlawful  interference  with  civil  rights  secured  to  the  plaint- 
iff by  the  constitution  and  by-laws  of  the  corporation,  which 
wrong  the  civil  courts  have  jurisdiction  to  prevent  or  redress. 

Ibid. 

Remedies.  See  Equity.  Intoxicating  Liquobs,  3-5.  Masteb  and 
Servant,  1.  Railboads,  3,  4.  Vendor  and  Purchaser,  7,  8,  13, 
14,  20,  21. 

Remedy:  Mistake  as  to:  Changing  cause  of  action.     See  Railroads,  4. 

Remonstrance  against  liquor  license:  Withdrawal  of  names.  See  In- 
toxicating Liquobs,  1,  2. 

Repeal  of  statutes.    See  Statutes,  4-8. 

REPLEVIN. 
See  .Judgment,  3. 

1.  Where,  in  a  replevin  action,  an  undertaking  given  to  secure  the 

return  of  the  property  to  the  defendant  was  not  the  undertak- 
ing required  by  sec.  2722,  Stats., — being  in  this  case  an  undertak- 
ing to  secure  the  sheriff  on  seizure  of  property  under  an  attach- 
ment or  execution, — the  plaintiff  cannot  have  judgment  against 
the  surety.    Hoeffler  Mfg.  Co.  v.  Casualty  Co.  184 

2.  In  such  a  case,  the  undertaking  given  being  void  and  no  under- 

taking having  been  given  under  sec.  2722,  Stats.,  a  judgment  ab- 
solutely for  the  value  of  the  property,  instead  of  in  the  alterna- 
tive, was  erroneous,  not  being  authorized  by  sec.  2888.         Ibid. 

3.  In  replevin  by  a  chattel  mortgagee,  evidence  of  the  discharge  of 

the  defendant  in  bankruptcy  was  immaterial,  since  It  would  not 
affect  plaintiff's  right  of  recovery  if  he  had  a  lien  on  the  prop- 
erty under  the  mortgage.  Ibid. 

4.  Where,  in  such  action,  after  the  rendition  of  an  erroneous  judg- 

ment absolutely  for  the  value  of  the  property,  the  plaintiff  caused 
the  property  to  be  seized  and  sold  on  execution,  and  bid  it  in, 
thus  obtaining  by  an  irregular  proceeding  what  he  would  have 
obtained  had  he  taken  the  proper  judgment,  such  acts  did  not 
operate  as  a  waiver  of  his  lien  under  the  chattel  mortgage.    Ibid. 

5.  Upon  reversal  of  the  erroneous  judgment  in  such  case,  this  court 

directs  the  entry  of  the  proper  judgment  in  the  alternative, 
under  sec.  2888,  Stats.,  and  that  the  execution  and  all  proceed- 
ings thereunder  be  annulled.  Ibid, 

Reputation.     See  Criminal  Law,  5. 

Rescission  of  contract.     See  Vendor  and  Purchaser,  4-6. 

Return  of  income.     See  Taxation,  30-32. 
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RiPABiAN   Rights.    See  Municipal  Ck>BPOBATioN8,  8,  9.    Nayioable 
Waters. 

Roads    and    Streets.    See    Automobiles.    Highways.    Injunction. 
Railboads,  1,  2.    Towns. 

Rules  or  Ck>UBT. 

Supreme  Court  Rule  11  (Briefs),  400,  403. 
Rules  of  the  Road.    See  Automobiles. 

Safety  of  working  place,  etc.    See  Master  and  Servant,  11, 13. 
St.  Loins  River.    See  Navigable  Waters. 

SALES. 
Contract:  Construction, 

1.  Letters  and  telegrams  which  passed  between  the  parties  are  held 

to  have  constituted  an  unqualified  contract  for  the  sale  by  de- 
fendant to  plaintiff  of  certain  quantities  of  cheese  at  specified 
prices,  and  not  a  mere  brokerage  contract.  Birdsong  d  Co,  v. 
Marty,  516 

2.  The  term  "minimum  car"  in  a  contract  for  the  sale  of  goods  to  be 

shipped  by  rail  refers  to  the  smallest  amount  which  will  take 
the  carload  rate.  Ihid. 

3.  Where  the  contract  was  for  the  sale  of  twenty-five  tubs  (19,375 

pounds)  of  one  grade  of  cheese  and  enough  of  another  grade 
"to  make  minimum  car/'  and  it  appeared  that  20,000  pounds  of 
cheese  constituted  a  minimum  car,  the  buyer  was  entitled  to 
receive  one  tub  (775  pounds)  of  the  second  grade,  it  not  being 
shown  to  be  usual  or  practicable  to  ship  a  part  of  a  tub.  IMd. 
Delivery  and  acceptance  of  goods, 

4.  Defendant  gave  plaintiff  a  written  order  for  certain  printed  mat- 

ter to  be  used  as  part  of  a  posting  system.  Plaintiff  manufac- 
tured the  goods  and  delivered  to  defendant  certain  boxes  and 
also  itemized  invoices  of  the  goods,  with  prices,  and  demanded 
payment.  Defendant  received  and  retained  the  boxes  without 
examining  or  inspecting  the  contents,  but  refused  to  pay  for  the 
goods  unless  one  H.  would  install  the  posting  system,  claiming 
that  plaintiff  and  H.  Jointly  contracted  to  furnish  and  install 
the  system.  Held,  that  such  facts  sufficiently  show  an  accept- 
ance by  defendant  of  the  contents  of  the  boxes  as  being  the 
goods  specified  in  the  invoices  and  as  complying  with  the  writ- 
ten order.    Fort  Wayne  P.  Co.  v,  Hurley-Reilly  Co,  179 

6.  Findings  by  the  court  to  the  effect  that  plaintiff  was  not  a  party  to 
the  contract  for  installing  the  posting  system,  and  that  plaintiiTs 
agreement  to  furnish  the  goods  included  in  the  written  order 
was  a  transaction  separate  from  and  Independent  of  any  contract 
between  H.  and  the  defendant,  are  held  to  be  sustained  by  the 
evidence.  Ibid. 

Refusal  to  deliver:  Damages:  Market  price, 

6.  Where  title  has  not  passed  and  the  seller  wrongfully  neglects  or 

refuses  to  deliver  the  goods,  the  measure  of  damages  prescribed 
in  sub.  3,  sec.  1684^ — 67,  Stats.,  can  be  applied  only  when  there 
is  an  available  market  for  the  goods;  otherwise,  the  measure  of 
damages  is  that  fixed  by  sub.  2  of  said  section.  Birdsong  d  Co, 
V.  Marty,  516 

7.  Market  price  is  the  price  at  which  goods  are  actually  being  sold 

in  the  market  at  the  time  or  times  in  question;  and  there  can- 
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not  be  a  real  market  price  for  a  commodity  when  there  is  no 
such  commodity  for  sale  in  the  market.  IVid, 

S.  Where,  upon  the  seller's  refusal  to  deliver  goods,  the  buyer  was 
obliged  to  buy  other  goods  at  a  higher  price  to  fulfil  his  own 
contracts  of  resale,  the  measure  of  his  damages,  under  sub.  2, 
sec.  1684< — 67,  was  the  difference  between  the  original  contract 
price  and  the  price  he  was  obliged  to  pay.  Ibid. 

Fraud  of  seller:  Damages.    See  Fbaud,  3-6. 

Sales  of  poisons,  etc.    See  Negligence,  1-3. 

Bales  under  chattel  mortgages.    See  Chattel  Mobtgages. 

Sales  by  unlicensed  foreign  corporations:  Interstate  commerce.    See 

COBPORATIONS. 

Sales  fob  Taxes.    See  Quieting  Tin.E,  1,  2.    Taxation,  21-26.    Ten- 
ancy IN  Ck>MMO]f. 

Sales  of  Land.     See  Deeds.     Husband  and  Wife.    Refobhation  of 
Instbuments.    Vendob  and  Pubchaseb. 

Sanitabiums.    See  Hospitals. 

Schools.    See  Nobmal  Schools.    Statutes,  8. 

Sebvice. 
Of  notices.    See  Mechanics*  Liens. 
Of  summons.    See  Wobk  men's  Ck)MPENSATiON,  9,  10. 

Setoff  of  Judgments.    See  Judgment,  2,  3. 

Settlement. 
Of  claim  for  damages.    See  Masteb  and  Sebyant,  10. 
By  city  treasurer  with  county  treasurer:  Penalty.    See  Taxation, 

29. 
Sewebs:  Discharge  into  Watercourse.    See  Municipal  Ck>BPOBATioNs, 

7-9. 
Signatubes  to  remonstrance:   Withdrawal.    See  Intoxicating  Liq- 

UOBS,  1,  2. 
Slandeb.    See  Libel  and  Slandeb. 
Sodomy.    See  Cbiminal  Law,  4,  5. 
Special  Laws.    See  Statutes,  1-4,  10.    Taxation,  17. 
Special  Vebdict.    See  Instbuctions  to  Jubt.    Tbial,  4. 

SPECIFIC  PERFORMANCE. 
See  Adoption,  2.    Vendob  and  Pubchaseb,  13. 

1.  To  warrant  enforcement  of  specific  performance  of  a  contract  of 

adoption  where  the  writing  alleged  to  have  contained  the  con- 
tract is  lost,  the  evidence  to  establish  it  must  be  clear,  satisfac- 
tory, and  convincing.    Heath  v.  Cuppel,  62 

2.  In  such  cases  the  facts  must  not  only  be  consistent  with  perform- 

ance of  such  a  contract,  but  must  also  be  such  that  they  cannot 
reasonably  be  harmonized  with  any  other  theory.  Ibid. 

Speed-Limit  Statutes.    See  Automobiles,  3-5. 
Stables:  Building  restrictions.    See  Municipal  Cobpobations,  5. 
State  and  County  Aid.    See  Highways,  3-12. 

State  and  Fedebal  Statutes.     See  Masteb  and  Sebvant,  6.    Rail- 
BOADS,  10,  11. 
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States. 
Actions  against  state.    See  Courts.    Taxation,  25,  26. 
Discrimination  against  citizens.    See  Constitutional  Law,  2. 

Statute  of  Frauds.    See  Frauds,  Statute  of. 

Statute  of  Limitations.    See  Guardian  and  Ward. 

STATUTES. 

Constitutionality,  See  Constitutional  Law.  Counties,  2,  3. 
Courts.  Elections.  Highways,  3-6.  Intoxicating  Liquors, 
4,  5.  Jury.  Municipal  Corporations,  1.  Physicians  and  Sur- 
geons, 5.    Taxation,  1-11,  14-20,  30,  31. 

Same:  Partial  or  total  invalidity.    See  Elections,  3. 

Same:  Special  laws. 

1.  Ch.  17,  Laws  1915,  is  not  a  special  law  for  "incorporating  any  .  .  . 

town,''  within  the  meaning  of  sub.  9,  sec.  31,  art  IV,  Const; 
nor  is  it  a  special  law  "for  assessment  or  collection  of  taxes,'^ 
within  the  meaning  of  sub.  6  of  that  section.  State  ex  rel.  Ervin 
V,  County  Board,  577 

Same:  Local  laws:  Subjects  and  titles. 

2.  Under  sec.  18,  art.  IV,  Const.,  where  a  local  law  has  one  funda- 

mental object  and  the  various  provisions  of  the  law  are  mere 
details  which  relate  or  are  germane  to  that  object,  it  is  sufficient 
to  state  that  general  object  in  the  title.  State  ex  rel,  Ervin  v. 
County  Board,  hll 

3.  Ch.  17,  Laws  1915,  embraced  but  one  general  subject,  and  its 

title — "An  act  to  legalize  the  acts  of  the  county  board  ...  in 
detaching  certain  territory  from  the  town  of  .  .  .  and  attach- 
ing the  same  to  the  towns  of  .  .  .  and  in  creating  the  towns 
of  ...  in  said  county" — was  sufficient  without  any  specific  ref- 
erence therein  to  the  apportionment  of  the  indebtedness  of  the 
town  from  which  the  territory  was  detached.  Ihid. 

Amendment.    See  Statutes,  6-9. 

Conflict  between  statutes.    See  Towns. 

Same:  General  law  and  special  city  charter:  Implied  repeal.  See 
Statutes,  10. 

4.  The  general  law  (sec.  931,  Stats.)  giving  municipalities  power  to 

levy  a  tax  to  provide  a  library  fund,  does  not  conflict  with  or 
affect  the  special  provision  in  the  La  Crosse  city  charter  au- 
thorizing the  common  council  to  appropriate  from  the  general 
fund  a  sum  not  exceeding  |2,000  annually  for  the  support  of  the 
La  Crosse  Public  Library, — the  two  provisions  having  mani- 
festly been  enacted  for  different  purposes,  and  the  exercise  of 
one  power  not  preventing  the  exercise  of  the  other.  State  ex  rel. 
La  Crosse  Public  Library  v.  Bentley,  632 

Repeal:  Appropriations:  Amendment  "to  read  as  follows." 

5.  The  legislature  can  repeal  a  statute  carrying  an  appropriation  and 

thus  put  an  end  to  the  appropriation,  so  far  as  it  is  unexpended, 
at  any  time.  If  contracts  are  thereby  breached  the  contractors 
must  resort  to  other  remedies;  they  cannot  insist  that  the  ap- 
propriation remains  available  simply  because  of  an  outstanding 
contract  entered  into  on  the  faith  of  it.  State  ex  rel.  Board  of 
Regents  v.  Donald,  145 

6.  As  a  general  rule,  where  a  statute  rewrites  a  former  statute  and 

states  that  it  "is  amended  so  as  to  read  as  follows,"  all  provis- 
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ions  in  the  original  statute  not  found  in  the  amending  statute 
are  repealed ;  but  if  it  appear  that  the  legislative  intention  was 
otherwise,  such  intention  must  prevail.  Ibid. 

7.  The  legislative  intention  in  such  a  case  is  to  be  determined  from 

the  nature  and  language  of  the  amendment,  from  other  acts 
passed  at  or  about  the  same  time,  and  from  all  the  circumstances 
of  the  case.  IMd. 

8.  The  circumstances  attending  the  enactment  of  ch.  633,  Laws  1915, 

the  fact  that  it  expressly  repeals  certain  other  subsections  of 
sec.  172 — 54,  Stats.  1913,  and  the  legislative  history  of  the  act 
show  affirmatively  that  there  was  no  intention,  in  amending 
sub.  30  of  said  section  "so  as  to  read,''  to  repeal  the  appropria- 
tions made  in  1913  by  said  subsection  for  the  normal  school  at 
Whitewater.  IMd. 

Construction,  See  Appeal,  2,  4,  22,  23.  Automobiles.  Bonds,  5. 
Chattel  Mobtoages.  Constitutional  Law,  2.  Ck>BPORATiONS, 
1,  2,  5.  CJouNTiEs,  1,  2.  CJoubts,  2.  Cbiminal  Law,  1.  Dis- 
tbict    Attobney.    Divobce,     1.    Dbainb,     1.    Elections.    E2vi- 

DENCE,  4-6.  EXECUTOBS,  1.  FBAUDS,  STATUTE  OF.  GABNISH- 
MENT,  2.  GUABDIAN  AND  WABD.  HIGHWAYS.  INDICTMENT.  IN- 
FANTS. Insurance,  3-7.  Intoxicating  Liquors.  Jury.  Master 
AND  Servant,  6-11.  Mechanics'  Liens.  Municipal  Corpora- 
tions, 2-7.  Platting  Lands.  Pleading,  1.  Process.  Rail- 
BOADS,  4,  7-11.  Replevin,  1,  2.  Sales,  6,  8.  Statutes,  1,  3,  4, 
6-8.  Taxation,  3,  6,  12,  13,  21-24,  27,  29-32,  35,  36.  Towns. 
Tbial,  1,  2.  Wills,  2.  Witnesses,  1.  Wobkmen's  Compensa- 
tion. 

9.  The  supreme  court  has  no  power  to  amend  a  statute;  it  can  only, 

in  cases  of  doubt,  ascertain  and  declare  the  intent  of  the  legis- 
lature.   Interior  Woodwork  Co,  v.  Jahn,  193 

10.  Conflicts  in  statutes  are  to  be  avoided  if  that  can  be  reasonably 

done;  and  a  general  statute  is  not  to  be  construed  as  amending 
a  special  city  charter  if  the  two  acts  do  not  necessarily  conflict 
in  their  operation.  State  ex  rel.  La  Crosse  Public  Library  v. 
Bentley,  632 

11.  The  rule  that  a  penal  statute  should  be  strictly  construed  does  not 

mean  that  it  should  be  so  construed  for  the  purpose  of  mini- 
mizing its  effect,  but  that  it  should  be  so  construed  to  effect  the 
legislative  Intent — that  being  the  sole  office  of  Judicial  construc- 
tion.   State  V.  Helmann,  639 

State  and  federal  statutes.  See  Masteb  and  Sebvant,  6.  Railboads, 
10,  11. 

Pleading  and  evidence. 

12.  If  not  pleaded,  the  law  of  another  state  is  not  admissible  in  evi- 

dence.   Welch  V,  Dunning,  535 

Stock  and  Stockholdebs.    See  Taxation,  31.    Tbusts  and  Tbustbes. 

STREET  AND  INTERURBAN  RAILWAYS. 
Taking  or  use  of  land:  Condemnation.    See  Railroads,  4. 

Injuries  to  passengers:  Negligence:  Findings  by  fury.  See  Dam- 
ages, 2. 

1.  In  an  action  for  injuries  sustained  in  alighting  from  a  street  car, 
findings  by  the  jury  that  the  conductor  and  the  motorman  were 
each  guilty  of  a  want  of  ordinary  care  in  starting  the  car  are  not 
inconsistent,  there  being  evidence  that  the  motorman  was  negll- 
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gent  in  suddenly  starting  the  car  and  that  the  conductor  was 
negligent  in  giving  the  signal  to  start  before  plaintiff  had 
alighted.    Prellwitz  v,  Miltoaukee  E.  R,  d  L.  Co,  84 

OollUionB  with  vehicles:  Contributory  negligence:  Instructions  to 
jury:  Evidence,    See  Evidence,  7. 

2.  In  an  action  for  personal  injuries  sustained  when  plaintifTs  elec- 

tric automobile  was  struck  by  a  car  while  crossing  the  tracks  of 
a  street  railway,  it  is  held,  upon  the  evidence,  that  the  trial 
court  was  not  clearly  wrong  in  directing  a  verdict  for  defendant 
on  the  ground  that  plaintifP  was  conclusively  shown  to  have 
been  guilty  of  contributory  negligence  in  failing  to  see  and  avoid 
the  approaching  car.    Spence  v.  Milwaukee  E,  R,  d  L,  Co,      120 

3.  A  question  in  a  special  verdict  being  as  to  whether  the  headlight 

of  an  interurban  car,  in  a  collision  with  which  plaintiffs  intes- 
tate was  injured,  was  burning  as  the  car  approached  the  place  of 
the  accident,  it  was  error,  in  instructing  the  Jury,  to  say  that 
the  question  was  whether  the  headlight  was  such  as  to  give  effi- 
cient light  and  not  a  dim  and  flickering  light  almost  out, — it 
appearing  that  it  was  an  electric  light  and  there  being  no  evi- 
dence tending  to  show  that  it  was  or  could  have  been  burning 
dimly  or  flickering.    Pfeiffer  v,  Chicago  d  M.  E.  R,  Co,  317 

4.  Plaintift  drove  out  of  an  alley  and  started  to  cross  a  street  from 

east  to  west  in  the  middle  of  a  block  but,  seeing  one  of  defend- 
ant's street  cars  coming  south  on  the  west  track,  stopped  his 
team  so  that  the  horses  stood  partly  over  the  east  track.  The 
car  stopped  about  forty  feet  north  of  him  and  he  started  his 
horses  again,  but  the  car  also  started  and  struck  his  wagon  and 
injured  him.  The  Jury  found  that  the  motorman  was  not  guilty 
of  gross  negligence  in  the  operation  of  his  car;  that  he  could  by 
the  exercise  of  ordinary  care  have  seen  the  plaintiff  in  time  to 
have  avoided  the  collision ;  and  that  such  want  of  ordini^  care 
was  the  proximate  cause  of  plaintiff's  injuries.  Held,  that  neg- 
ligence of  the  defendant  was  sufficiently  found.  Canning  v,  Chi- 
cago d  M,  E,  R,  Co,  448 

5.  Several  witnesses  having  testifled  that  they  saw  plaintiff  stop, 

others  that  they  did  not  observe  him  stop,  an  instruction  as  to 
the  relative  weight  of  positive  and  negative  testimony  was  prop- 
erly given.  IWd. 

6.  The  stopping  of  the  car  as  stated  might  well  be  taken  by  plaintiff 

as  an  Invitation  to  cross  first  even  though  the  car  had  the  right 
of  way,  and  it  cannot  be  said  as  matter  of  law  that  he  was  guilty 
of  contributory  negligence  in  attempting  to  cross  ahead  of  the 
car.  IIM. 

Streets.    See  Automobiles.    Highways,   4,   5.    Injunction.    Rail- 
BOADS,  1,  2.    Towns. 

SuBscBiPTioNS.    See  Highways,  12. 

Summons.     See  Appeal,  3.    Pbocess.    Workmen's  Compensation,  9, 
10. 

Superior  Bay.    See  Navigable  Waters. 

Superior  Court  of  Fond  du  Lac  county.    See  Judges. 

Supreme  Court.    See  Appeal  and  Error.    Courts.    Infants.    Stat- 
utes, 9. 
Suretyship.     See  Bonds.     Pleading,  2.    Replevin,  1. 
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SuBGiCAL  Opebation:  Refusal  to  undergo.    See  Wobkmen's  Compen- 
sation, 3. 
SuBYBTS.    See  Bounbasies. 
SuBvivoBSHip.    See  Husband  and  Wife. 
Suspension  of  Poweb  op  Alienation.    See  Wills,  8. 
Taking  of  Land.     See  Railboads,  1-4. 

TAXATION. 

Constitutional  requirements  and  restrictions:  Uniformity  in  rule. 

See  Taxation,  6, 16. 
Bame:  Limitation  of  amount.    See  Taxation,  18. 
Same:  Special  laws.    See  Statutes,  1.    Taxation,  17. 
Same:  Delegation  of  power.    See  Municipal  Ck>BP0BATi0N8,  1-3. 

1.  The  power  of  taxation  cannot  be  conferred  upon  municipalities 

for  other  than  public  purposes.  State  ex  rel.  La  Crosse  PubUc 
Library  v.  Bentley,  632 

Same:  Burdening  interstate  commerce:  Life  insurance:  Investment 
business. 

2.  The  business  of  insurance,  i.  e.  issuing  policies,  collecting  pre- 

miums, and  paying  losses,  is  not  interstate  commerce;  but 
whether  that  branch  of  the  business  of  a  life  insurance  company 
which  consists  in  loaning  money  upon  real  estate  or  other  se- 
curity to  citizens  of  other  states  is  to  be  deemed  a  mere  incident 
of  the  insurance  business  or  should  be  considered  as  a  separate 
business  and  as  a  form  of  interstate  commerce,  is  not  decided. 
Northwestern  Mut.  L.  Ins.  Co.  v.  State,  484 

3.  Assuming  that  the  foreign  investment  business  done  by  a  domes- 

tic life  insurance  company  constitutes  interstate  commerce,  no 
burden  is  placed  upon  such  commerce  by  the  state  law  (sec.  1220, 
Stats.  1911:  sec.  51.32,  Stats.  1913)  requiring  the  company  to  pay 
as  a  license  fee  a  certain  percentage  of  its  gross  income  (except- 
ing therefrom  rentals  of  real  estate  on  which  the  taxes  have  been 
paid,  and  premiums  collected  outside  the  state  on  policies  held 
by  nonresidents)  for  transacting  the  business  of  life  insurance 
in  this  state.  The  tax  in  such  case  is  not  levied  upon  the  for- 
eign investment  business  nor  on  the  receipts  therefrom,  but  on 
the  business  of  life  insurance,  and  said  receipts  are  simply  used 
in  measuring  in  part  the  amount  of  the  tax.  Ibid. 

Same:  Classification:  Life  insurance  companies:  License  fees.    See 
Courts,  2. 

4.  The  Fourteenth  amendment  does  not  prevent  a  state  from  chang- 

ing its  system  of  taxation  in  all  proper  and  reasonable  ways,  not 
from  allowing  exemptions,  nor  from  imposing  specific  taxes  upon 
different  trades  or  professions,  nor  from  classifying  property 
for  taxation  so  long  as  the  classification  does  not  invade  rights 
secured  by  the  federal  constitution.  Northwestern  Mut.  L.  Ins, 
Co.  V.  State,  484 

5.  It  is  within  the  power  of  the  state  to  impose  upon  life  insurance 

companies  occupation  taxes  in  the  shape  of  license  fees  in  lieu  of 
other  taxes.  ii)id, 

8.  The  license  fees  Imposed  upon  life  insurance  companies  by  sec 
1220.  Stats.  1911  (sec.  51.32,  Stats.  1913),  are  privilege  or  occu- 
pation taxes;  and  while  not  subject  to  the  provision  in  sec.  1, 


Digitized  by 


Google 


718  INDEX.  [163 


art.  VIII,  Const.,  that  "the  rule  of  taxation  shall  be  uniform,"- 
they  are  subject  to  the  general  equality  clauses  of  the  state  con- 
stitution and  to  the  clause  in  the  Fourteenth  amendment  Const, 
of  U.  S.  guaranteeing  "equal  protection  of  the  laws."  Ihid. 

7.  A  classification  of  life  insurance  companies  according  to  which 

license  fees  of  different  amounts  are  exacted  must  be  founded 
upon  real  differences  of  situation  and  condition  affording  ra- 
tional grounds  for  the  difference  in  treatment.  Ibid. 

8.  A  classification  pursuant  to  which,  in  lieu  of  all  other  state  taxes 

except  taxes  on  real  estate,  domestic  level-premium  life  insur- 
ance companies  are  required  to  pay  much  larger  license  fees 
than  are  exacted  from  foreign  level-premium  companies,  is  Jus- 
tified by  the  location  for  taxing  purposes  of  their  vast  reserves — 
those  of  the  domestic  companies  being  taxable  in  this  state  while 
those  of  the  foreign  companies  are,  practically,  not  so  taxable 
and  are  presumably  subjected  to  Just  and  adequate  taxation  in 
their  respective  domiciles.  Ibid, 

9.  So,  also,  a  classification  under  which  license  fees  are  exacted  from 

level-premium  life  insurance  companies  but  not  from  fraternal 
benefit  associations  having  lodge  organizations  is  Justified  by 
real  and  substantial  differences.  Ibid. 

10.  The  reasons  which  Justify  a  classification  under  which  domestic 

level-premium  companies  pay  higher  license  fees  than  foreign 
level-premium  companies  apply  with  greater  force  and  Justify 
a  similar  discrimination  between  domestic  level-premium  com- 
panies and  foreign  assessment  or  stipulated  premium  companies. 

Ibid. 

11.  The  disparity  between  the  tax  burden  of  the  plaintiff  insurance 

company  under  the  license  system  and  that  which  it  would  bear 
if  taxed  under  the  income  taxation  system  .or  the  former  per- 
sonal property  taxation  system  is  not  shown  by  the  complaint 
in  this  case  to  be  so  great  that  the  statute  imposing  license  fees 
should  be  condemned  as  arbitrarily  discriminatory.  .  Ibid. 

12.  Receipts  of  interest  on  premium  notes  and  on  policy  loans  or  liens 

constitute  a  part  of  the  gross  income  of  a  domestic  level-premium 
life  insurance  company,  upon  which,  under  sec.  1220,  Stats.  1911 
(sec.  51.32,  Stats.  1913),  the  three  per  cent  license  fee  is  to  be 
calculated.  The  interest  on  policy  loans  made  to  nonresident 
policyholders,  although  it  may  possess  some  characteristics  of 
premiums,  is  not  a  part  of  the  "premiums"  collected  outside  of 
the  state  on  policies  held  by  nonresidents,  within  the  meaning 
of  said  section.  Ibid. 

13.  A  life  insurance  company's  liability  to  policyholders,  i.  e.  the  pres- 

ent value  of  its  outstanding  policies  valued  as  required  by  law, 
'  is  not  an  "unconditional  debt"  within  the  meaning  of  our  for- 
mer statutes  exempting  from  taxation  so  much  of  the  securities 
and  credits  of  a  taxpayer  as  should  "equal  the  amount  of  bona 
fide  and  unconditional  debts  by  him  owing."  Ibid. 

Same:  Occupation  or  privilege  taxes:  How  measured. 

14.  When  the  state  exercises  its  legitimate  and  rightful  power  of  tax- 

ation of  an  occupation  or  privilege,  it  may  rightfully  measure 
that  taxation  either  by  property  or  the  receipts  from  property 
neither  of  which  are  in  themselves  taxable.  Northwestern  Mut. 
L.  Ins.  Co.  V.  State,  484 
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Same:  Railroads:  Marine  terminals:  Distribution  of  tax  to  mttnici- 
palities, 

15.  Ch.  407,  Laws  1915   (sees.  51.08,  51.29,  51.30,  Stats.  1915),— pro- 
'hiding  for  a  separate  valuation  of  "any  docks,  piers,  wharves  or 

grain  elevators  used  in  transferring  freight  or  passengers  be- 
tween cars  and  vessels"  which  have  been  included  in  the  value 
of  a  railroad  company's  property  as  a  whole,  and  that  the  taxes 
paid  by  the  company  which  are  derived  from  or  apportionable  to 
such  separately  valued  property  shall  be  distributed  to  the  mu- 
nicipalities respectively  in  which  such  property  is  located, — is 
not  void  on  the  ground  that  it  appropriates  money  of  the  state 
to  local  purposes,  since,  if  the  law  is  otherwise  valid,  the  moneys 
are  not  state  funds  but  belong  to  the  municipalities,  though  col- 
lected by  the  state  as  a  matter  of  convenience.  State  ex  ret 
Superior  v,  Donald,  626 

16.  Said  statute  does  not  in  any  way  violate  sec.  1,  art.  VIII,  Const., 

which  requires  the  rule  of  taxation  to  be  uniform.  /Mil. 

17.  Nor  is  it  in  any  sense  a  law  "for  assessment  or  collection  of 

taxes,"  within  the  meaning  of  sub.  6,  sec.  31,  art.  IV,  Const.,  since 
it  does  not  become  effective  for  any  substantial  purpose  until 
after  the  assessment  and  collection  of  the  tax  are  fully  com- 
pleted. Ibid. 

18.  Even  if  sec.  5,  art.  VIII,  Const.,  limits  state  taxation  to  a  sum  suf- 

ficient to  defray  the  estimated  expenses  of  the  state  for  the  year, 
the  statute  does  not  violate  that  section,  since  the  tax  in  ques- 
tion is  simply  collected  by  the  state  as  agent  of  the  municipality. 

Ibid. 

19.  So  far  as  the  rate  of  the  tax  Is  concerned  there  can  be  no  classi- 

fication of  railroad  property  or  subjection  of  one  part  to  a  dif- 
ferent rate  from  that  to  which  the  remainder  is  subjected. 

Ibid. 

20.  But  municipalities  in  which  marine  terminals  are  located  being 

burdened  with  responsibilities,  duties,  and  financial  obligations 
not  shared  by  municipalities  possessing  only  ordinary  railroad 
property,  it  cannot  be  said  that  the  classification  made  by 
ch.  407,  Laws  1915,  is  arbitrary  or  invalid.  Ibid, 

Exemptions :  Lands  acquired  by  state:  Existing  tax  liens,  how  er^ 
forced. 

21.  Under  sec.  1038,  Stats.,  property  owned  exclusively  by  the  state  is 

exempt  from  taxation;  but  tax  liens  which  have  already  accrued 
at  the  time  the  state  becomes  the  owner  do  not  thereupon  cease 
to  exist.    Petition  of  Wausau  Inv.  Co.  283 

22.  In  sec.  1034,  Stats. — providing  that  "taxes  shall  be  levied  upon  all 

property  in  this  state  except  such  as  is  exempted  therefrom," — 
the  word  "levy"  is  not  used  in  its  strict  sense.  Ibid. 

23.  Under  our  statutes  the  assessment  roll  is  to  be  deemed  completed, 

except  for  the  correction  of  mistakes  and  clerical  errors,  on  the 
first  Monday  in  August  when,  under  sec.  1064,  it  is  to  be  deliv- 
ered to  the  clerk  for  filing;  and  the  subsequent  levy  of  taxes 
must  be  considered  as  relating  back  to  said  date.  Ibid. 

24.  Lands  deeded  to  the  state  prior  to  the  first  Monday  In  August  In 

any  year  are  exempt  from  ta,;xation  for  that  year,  but  lands  of 
which  the  state  becomes  owner  after  that  date  are  not  exempt 
for  that  year.  ibid. 
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25.  The  question  as  to  how,  if  at  all,  valid  tax  liens  upon  lands  to 

which  the  state  has  acquired  title  shall  be  enforced  as  against 
the  state  is  one  which  the  legislature  ought  first  to  consider  and 
pass  upon,  and  it  is  therefore,  in  this  case  (involving  lands  pur- 
chased under  the  forest  reserve  legislation),  left  undecided  until 
the  legislature  shall  have  had  an  opportunity  to  determine  what 
the  policy  of  the  state  should  be.  Ibid. 

26.  The  state  cannot  be  sued  without  its  consent;  and  sec.  3200,  Stats., 

does  not  apply  to  equitable  claims,  such  as  the  claim  that  the 
state  should  redeem  lands  acquired  by  it  from  sales  thereof  for 
taxes  levied  prior  to  such  acquisition.  Ibid. 

Refunding  taxes  paid:  Clerical  errors. 

27.  Where,  after  a  taxpayer  had  examined  the  assessment  roll  and 

found  it  to  be  correct  as  to  certain  items  of  his  property,  the  as- 
sessor re-entered  those  items  under  other  heads  and  by  a  purely 
clerical  error  omitted  to  strike  out  the  original  entries,  thus 
making  a  double  assessment  of  such  items,  the  taxpayer  was  not 
chargeable  with  constructive  notice  of  such  mistake  so  as  to 
make  his  payment  of  the  excessive  tax  a  voluntary  payment; 
and  he  had  a  legal  right  to  have  the  excess  refunded,  which 
might  be  enforced  under  sec.  1164,  Stats.  Btate  ex  rel.  Pabst 
B.  Co.  V.  Kotecki,  101 

28.  Taxpayers  may  assume  the  correctness  of  the  entries  and  the  com- 

putation made  in  extending  their  taxes  on  the  roll,  and  of  the 
statements  made  to  them  at  the  time  of  payment,  and  are  not 
bound  before  making  payment  to  search  the  books  to  ascertain 
the  facts.  Ibid. 

Collection:  Settlement  with  county  treasurer:  Default  of  city  treas- 
urer: Penalty. 

29.  The  five  per  cent,  penalty  provided  for  In  sec.  1117,  Stats.,  for  fail- 

ure of  a  town,  city,  or  village  treasurer  to  make  settlement  of 
the  taxes  included  in  his  tax  roll,  is  to  be  Imposed  for  failure  to 
perform  official  duties,  but  should  not  be  imposed  upon  a  city 
treasurer  who  had  collected  the  tax  levied  for  the  county  high- 
way fund  and  was  ready  to  settle  with  the  county  treasurer 
within  the  time  required  by  law,  but  was  directed  by  the  com- 
mon council  to  retain  the  money  until  the  validity  of  the  law 
authorizing  the  tax  had  been  tested  in  legal  proceedings — ^the 
constitutional  questions  involved  being  of  sufficient  gravity  to 
justify  him  in  obeying  such  direction.    Hinder  v,  Madison,    525 

Taxation  of  incomes:  WJiat  constitutes  income:  Deductions. 

30.  Income,  as  the  term  is  used  in  sec.  1,  art.  VIII,  Const.,  is  the  profit 

or  gain  derived  from  capital  or  labor  or  from  both  combined,  and 
it  must  be  money  or  something  equivalent  thereto.  State  ex  rel. 
Bundy  t;.  Nygaard,  307 

31.  Where  corporate  stock  purchased  as  an  investment  in  1907  for 

$110,000  Was  on  January  1,  1911,  of  the  value  of  $214,000,  and 
was  sold  in  1914  for  $214,000,  no  part  of  the  last-named  amount 
was  taxable  as  income.  The  status,  as  capital,  of  the  entire 
value  of  the  stock  being  fixed  when  the  Income  Tax  Law  was 
first  passed,  no  part  thereof  could  be  made  into  income  by  legis- 
lative enactment.  Ibid. 

32.  In  making  a  return  for  Income  taxation  the  lessee  of  a  mine  on  a 

royalty  basis  is  not  entitled  to  make  any  deduction  for  ore  de- 
pletion in  addition  to  the  sum  paid  as  royalty.    Even  if  the  lease 
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or  right  to  mine  is  perpetual  it  is  not,  for  purposes  of  Income 
taxation,  equivalent  to  ownership.  Klar  Piquett  Mining  Co,  v, 
Platteville,  215 

Inheritance  taxes:  Taxable  transfers, 

33.  The  inheritance  tax,  being  a  tax  upon  the  transfer  or  devolution 

of  property  or  the  right  of  succession  thereto,  and  not  a  tax  upon 
the  property  itself,  may  be  properly  levied  upon  a  transfer  which 
becomes  effective  by  appointment  after  the  passage  of  the  law 
under  a  power  previously  created.    Montague  v.  State,  58 

34.  The  principle  above  stated  applies  to  a  case  where  the  appoint- 

ment must  be  made  from  a  class,  as  well  as  to  a  case  where  the 
power  is  a  general  one.  IMd, 

35.  The  provision  in  sub.  (5),  sec.  1087 — 1,  Stats.,  that  a  transfer  re- 

sulting from  the  failure  of  the  donee  of  the  power  to  appoint 
shall  be  deemed  to  constitute  a  taxable  transfer  equally  with  a 
transfer  resulting  from  an  appointment,  is  valid  because  the  fail- 
ure to  act  equally  affects  the  course  of  the  succession,  and  until 
such  failure  is  complete  the  succession  is  not  fully  determined. 

IMd. 

36.  The  proviso  in  sub.   (4),  sec.  1087 — 1,  Stats.,  excepting  estates 

vested  before  the  act  and  contingent  interests  created  by  will  be- 
fore the  act,  does  not  apply  to  estates  or  property  created  by  ap- 
pointment under  sub.  (5).  JIM, 

Tax  Titles.    See  Quieting  Title,  1,  2.    Taxation,  21-26.    Tenanot 
IN  Common.    Vendor  and  Purchaseb,  21. 

TENANCY  IN  COMMON. 

Where  a  tenant  in  common  whose  duty  it  was,  under  an  agreement 
with  his  cotenant,  to  pay  the  taxes  failed  to  do  so  but  furnished 
money  for  a  third  person  to  purchase  the  tax  certificates  and 
then  procured  the  assignment  thereof  to  his  mother-in-law,  who 
took  with  notice  of  the  facts  and  paid  no  consideration,  tax  deeds 
issued  to  the  mother-in-law  were  properly  set  aside  at  the  suit  of 
the  cotenant.    Mitchell  v.  Lyons,  399 

TrrLE. 

Of  local  law.    See  Stattttes,  2,  3. 

To  Jand.  See  Boundaries.  Dedication.  Deeds.  Divorce,  5,  6. 
Ejectment.  Husband  and  Wife.  Judgment.  Navigable  Wa- 
ters.   Quieting  Title.    Vendor  and  Purchaser. 

To  personal  property.  See  Corporations,  3-5.  Replevin. 
T<»Ts.  See  Automobiles.  Bridges.  Damages,  2,  3.  Evidence,  1,  7, 
8.  Fraud.  Hospitals.  Landlord  and  Tenant,  1.  Libel  and 
Slander.  Master  and  Servant,  6-20.  Municipal  Corporations, 
7-12.  Negligence.  Physicians  and  Surgeons,  6-8.  Railroads, 
5-16.  Replevin.  Street  Railways.  Vendor  and  Purchaser, 
10-19.    w0bkb£en*s  compensation,  11. 

TOWNS. 

Division,  etc:  Apportionment  of  indebtedness.    See  Counties,  1,  2. 
Statutes,  1-3. 

Powers  as  to  highways.    See  Highways,  1,  2,  10-12. 
Same:  Improvement  of  village  streets.    See  Estoppel,  2. 
1.  Within  the  meaning  of  sub.  (13).  sec.  776,  Stats.,  the  exercise  by 
a  town  of  the  powers  conferred  by  sees.  905  and  906  upon  village 
Vol.  163  —  46 
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boards  in  the  matter  of  the  improvement  of  streets  "would  con- 
flict with  the  statutes  relating  to  towns  and  town  boards/'  in 
that  the  town  board,  exercising  such  powers,  might  cause  one 
half  of  the  cost  of  paving  a  street  in  an  unincorporated  village 
to  be  paid  out  of  the  town  treasury  and  thereby  exhaust  the 
power  of  the  town  to  raise  money  for  highway  purposes,  and  so 
deprive  the  electors  of  the  town  of  the  power  to  raise  money  for 
the  repair  and  building  of  roads  and  bridges.  The  right  to  ex- 
ercise such  powers  of  village  boards  cannot,  therefore,  be  con- 
ferred upon  a  town  board  by  resolution  of  the  electors  of  the 
town  under  said  sub.  (13),  sec.  776.    Gertz  v,  Vaughn,  557 

2.  The  plan  of  the  laws  governing  the  construction  and  repair  of 
highways  in  villages  being  fundamentally  inconsistent  with  the 
laws  relating  to  the  building  and  repair  of  highways  in  towns, 
it  is  immaterial  that  they  do  not  oppose  each  other  at  every 
point  or  that  the  town  board  might  exercise  a  part  of  the  pow- 
ers enumerated  in  sees.  905  and  906  in  such  a  way  that  there 
would  be  no  conflict  in  a  particular  instance.  HM, 

Recovery  of  moneys  suh^crihed  and  expended  on  hightoaya  under  in- 
valid statute.    See  Highways,  10-12. 

Track  Elevation.    See  Railroads,  1,  2. 

Transactions  with  Persons  Since  Deceased.    See  Witnesses,  1. 

Transfer  Taxes.    See  Taxation,  33-36.     . 

Trees  near  railroad  track.  See  Master  and  Servant,  20.  Railroads, 
10-14. 

Trespass.     See  Railroads,  3,  6,  7. 

TRIAL. 

Order  of  trial:  Legal  and  equitable  issues.    See  Jury. 
Amendment  of  process,  pleading,  or  proceeding.    See  Pleading,  5. 
'     Process.    Railroads,  4. 

1.  Under  sec.  2830,  Stats.,  the  only  limit  to  the  power  of  amendment, 

when  applied  for  in  due  course,  is  that  it  must  be  exercised  "in 
furtherance  of  justice,''  the  only  condition  of  such  exercise  is 
that  it  must  be  upon  such  terms  as  may  be  just,  and  the  scope  of 
it  includes  all  proceedings  in  any  action  and  mistakes  in  any 
respect.    Hammond-Chandler  L.  Co,  v.  Industrial  Comm,       596 

2.  The  rule  that  a  void  proceeding  is  not  amendable  applies  only 

where  there  was  no  power  to  do  the  thing  attempted  to  be  done 
in  a  defective  manner;  given  power  to  do  the  thing,  and  a  good- 
faith,  but  defective  way  of  doing  it,  and  the  infirmity  is  curable 
by  amendment  under  sec.  2830,  Stats.,  for  the  purposes,  and  sub- 
ject to  the  condition  and  restrictions  therein  mentioned.    Ibid. 

Offer  of  evidence:  Waiver. 

3.  Where  the  court  temporarily  Sustained  an  objection  to  a  question 

because  of  want  of  sufficient  foundation  therefor,  but  indicated 
that  the  evidence  might  be  admissible  later,  saying  that  the 
right  to  recall  the  witness  might  be  reserved,  and,  although  the 
basis  for  the  question  was  thereafter  much  strengthened,  the 
witness  was  not  recalled,  the  right  to  have  such  question  an- 
swered was  waived.  Campbell  v.  Oermania  F.  Ins,  Co,  329 
Questions  for  jury.  See  Automobiles,  2,  3,  5.  Bridges,  1,  2.  Evi- 
dence, 8.  Fraud,  3.  Hospftals,  2.  Master  and  Servant,  3-5, 
11-13,  20.  Negligence,  2,  3,  5.  Physicians  and  Surgeons,  8. 
Railroads,  5, 13-15.     Street  Railways,  1,  2,  6. 
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Instructions  to  jury.    See  Instbuctiows  to  Juby. 

Bpecial  verdict:  Sufficiency,    See  Stbeet  Railways,  4. 

Bame:  Matters  omitted:  Presumption  on  appeal.    See  Bnxs   and 

Notes,  6. 
Same:  Construction,    See  Fraud,  4. 
Same:  Inconsistency,    See  Street  Railways,  1. 

4.  Where  two  findings  in  a  special  verdict  are  inconsistent,  and  but 

one  of  them  has  support  in  the  evidence,  the  other  may  be  dis- 
regarded.   V/elch  V,  Dunning,  535 
Trial  hy  court:  Findings.     See  Divokce,  2. 

5.  Where,  the  only  issue  in  a  case  being  as  to  whether  a  will  was 

procured  by  undue  influence,  forty-one  findings  of  fact  were 
filed,  consisting  mainly  of  a  synopsis  of  evidence  and  including 
a  wholly  unsupported  finding  of  mental  incapacity,  such  prac- 
tice is  condemned.  Will  of  Lynch,  466 
Trustee  in  Bankruptcy.    See  Parties. 

TRUSTS  AND  TRUSTEES. 
See  Executors,  5,  6.    Reformation  of  Instruments. 

1.  The  surplus  and  undivided  profits  of  a  corporation,  existing  at  the 

time  of  the  death  of  a  stockholder,  belong  to  the  corpus  of  his 
estate  rather  than  to  a  person  who,  under  a  trust  devise  in  his 
will,  becomes  entitled  to  the  income  and  increase  of  the  estate. 
Will  of  Barron,  275 

2.  A  division  of  the  profits  of  the  corporation  for  the  year  during 

which  the  stockholder  died,  and  payment  of  the  part  deemed  to 
have  accrued  before  his  death  to  the  corpus  and  the  remainder 
to  the  person  entitled  to  the  income  of  the  trust  estate,  was  a 
matter  which  might  be  agreed  upon  and  settled  by  the  parties 
interested.  Ihid, 

3.  The  so-called  unearned  increment,  or  increase  in  the  value  of  the 

property  constituting  the  corpus  of  the  trust  estate,  and  also  any 
insurance  money  received  in  excess  of  the  cost  of  repairs  on  a 
building  damaged  by  fire,  belonged  to  the  corpus,  IMd. 

4.  Where  the  trustees,  after  having  purchased  corporate  shares  as 

part  of  the  trust  estate,  became  entitled,  as  holders  thereof,  to 
subscribe  for  additional  shares  and  sold  such  right,  the  amount 
received  for  that  right  must  be  treated  as  ordinary  profit  on  in- 
vestment, in  the  absence  of  evidence  furnishing  sufficient  data 
for  a  division  thereof  between  corpus  and  income.  Ihid. 

5.  An  extra  cash  dividend  on  corporate  shares  held  by  the  trustees 

belonged  to  the  income  and  not  to  the  corpus,  even  though  the 
trustees  used  it  as  part  payment  for  additional  shares  in  the 
same  corporation.  /Md. 

6.  Where  trustees,  who  hold  property  of  which  the  income  and  in- 

crease is  to  be  paid  to  a  beneficiary  during  his  life,  have  a  power 
of  sale  and  reinvestment,  the  corpus  of  the  trust  estate  at  any 
given  time  consists  of  (1)  the  identical  property  which  was  put 
into  the  corpus  by  the  creator  of  the  trust  and  still  remains  on 
hand,  plus  (2),  to  balance  any  money  which  originally  went  into 
the  corpus,  a  like  amount  of  money  or  property  of  value  equal 
to  such  original  amount  Of  money,  plus  (3),  if  any  of  the  prop- 
erty which  originally  went  to  make  the  corpus  has  been  sold, 
money  in  amount,  or  property  in  value,  equal  to  that  part  of  the 
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original  corpus  sold  plus  the  net  amount  of  natural  or  unearned 
increment  up  to  that  time  actually  realized  upon  the  property 
sold  which  was  originally  part  of  the  corpus.  Ibid, 

7.  Where  in  such  a  case  the  trustees  have  purchased  and  resold  prop- 

erty, the  profits  realized  should  be  divided  by  assigning  to  the 
corpus  whatever  is  necessary  to  make  good  any  losses  thereof 
and  keep  it  at  the  proper  amount  under  the  rule  last  above 
stated,  and  by  passing  out  the  remainder  as  income.  /Md. 

8.  Dividends  declared  after  the  death  of  the  life  beneficiary  upon 

corporate  shares  held  by  the  trustees  were  not  income  until  so 
declared,  and  hence  did  not  belong  to  such  beneficiary;  but  the 
interest  which  had  accrued  upon  ordinary  loans  on  securities  up 
to  the  time  of  his  death,  though  not  payable  until  thereafter, 
properly  belonged  to  his  estate.  /Md. 

Undbbtakings.    See  Replevin,  1,  2. 

Undue  Influence.    See  Tbdll,  5.    Wills,  1. 

VENDOR  AND  PURCHASER  OF  LAND. 
Purchase  hy  husband  and  wife:  Title.    See  Husband  and  Wife.    Ref- 

OBICATION  OF  InSTBUMENTS. 

Bona  fide  purchasers:  Notice  of  possessor's  rights, 

1.  A  defendant  who  purchased  at  guardian's  sale  the  interest  of 

minor  children  in  land  while  plaintifC  was  in  possession  tjiereof , 
with  knowledge  that  plaintiff  had  bought  the  property  or  claimed 
an  interest  therein  under  some  agreement  with  the  parents  of 
the  minors,  and  at  a  time  when  the  record  showed  no  title  in 
either  the  parents  or  the  minors,  was  chargeable  with  notice  of 
plaintiffs  rights  and  title.    Church  v.  Nash,  424 

Description  of  land.    See  Deeds. 

Fraud  of  vendor's  agent:  False  representations:  Rescission  of  con- 
tract. 

2.  Where  ignorant  foreigners  who  spoke  English  very  imperfectly 

supposed  that  in  purchasing  certain  land  and  personal  property 
they  were  represented  by  a  fellow  countiyman  in  whom  they 
trusted  and  who  assured  them  that  he  would  give  them  a  good 
deal  and  that  ther  could  depend  upon  him  in  making  a  tBit 
transaction  for  them,  but  who  was  in  fact  the  paid  agent  of  the 
vendors,  the  relation  of  such  agent  to  the  purchasers  was  of  a 
fiduciary  character  and  for  his  false  statements  in  respect  to  the 
property  the  vendors  are  liable,  although  no  artifice  or  trick  was 
used  to  induce  reliance  thereon  or  prevent  investigation.  Mirano- 
vitz  V.  Gee,  246 

3.  Under  the  circumstances  above  stated  the  purchasers,  having  no 

other  means  of  ascertaining  the  facts  as  to  the  value  of  the  prop- 
erty, had  a  right  to  rely  upon  the  representations  of  the  agent 
relating  to  the  value  of  the  land,  the  quality  of  the  soil,  the  ex- 
tent of  the  cultivated  area,  and  the  value  of  the  stock  and  crops, 
and  such  representations,  even  though  they  took  the  form  of  ex- 
pressions of  opinion,  are  to  be  considered  as  statements  of  fact. 

lUd. 

4.  The  representations  made  being  statements  of  fact,  false,  material, 

and  relied  upon  by  the  purchasers,  they  had  a  right  to  rescind 
the  contract  even  though  tlie  property  was  actually  worth  the 
price  paid  for  it.  ibid. 
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5.  It  is  not  necessary,  in  such  a  case,  that  the  representations  made 

be  of  such  a  character  as  to  influence  the  conduct  of  a  person  of 
ordinary  intelligence  and  prudence.  Ibid. 

6.  Where  plaintiffs  had  been  induced  by  false  representations  to  pur- 

chase land  and  personal  property  from  defendants  for  $3,500, 
paying  $800  down  and  giving  a  mortgage  on  the  personalty  for 
$600  and  a  mortgage  on  the  land  for  $2,100,  and  defendants  knew 
that  plaintiffs  could  not  make  the  payments,  the  sale  of  a  small 
part  of  the  personal  property  by  plaintiffs  was  not  a  waiver*  of 
the  right  to  rescind.  Ibid. 

Breach  of  contract  by  vendor:  Resale:  Remedies  of  purchaser:  Joint 
xorongdoers:  Parties, 

7.  One  G.,  who  had  an  interest  in  land,  agreed  to  procure  the  title  of 

the  other  owners  and  convey  to  plaintiff  for  $2,000.  Plaintiff 
paid  $50  down,  also  paid  off  a  mortgage  of  $258  owing  by  Q.,  and 
took  possession.  Afterwards  defendant  contracted  to  purchase 
the  land  from  plaintiff  for  $2,500,  paid  $50  down,  and  agreed  to 
pay  $750  in  one  month  and  give  a  mortgage  for  the  remainder. 
Plaintiff  turned  over  the  possession  to  defendant.  Thereafter, 
by  collusion  with  G.,  defendant  purchased  and  got  conveyances 
of  the  land  from  G.  and  the  other  owners  for  $2,100.  Defendant 
having  defaulted  on  his  contract  with  plaintiff,  the  latter  sued 
to  foreclose  that  contract.  Held  that,  by  conveying  to  defend- 
ant, G.  and  the  other  owners  had  estopped  themselves  from 
claiming  any  purchase  money  from  plaintiff  under  his  contract 
with  G.,  and  that  plaintiff,  being  relieved  from  that  obligation, 
was  not  entitled  to  strict  foreclosure  or  recovery  of  the  full  con- 
tract price  against  defQpdant,  but  was  entitled  to  enforce  against 
defendant  and  the  land  an  equitable  claim  for  the  amounts 
($308)  paid  out  by  him,  and  also  the  iamount  ($500)  which  de- 
fendant was  to  pay  to  plaintiff  over  and  above  what  plaintiff 
was  to  pay  to  G.,  less  the  $50  which  defendant  had  already  paid 
to  plaintiff.    Ditbemer  v,  Bess,  264 

S.  On  reversal,  in  such  case,  of  a  Judgment  of  foreclosure  and  for  the 
full  purchase  price  under  the  contract  between  plaintiff  and  de- 
fendant, plaintiff  is  allowed  to  bring  in  as  parties  any  persons 
claiming  liens  on  the  land  under  the  defendant,  and  also  to  bring 
in  G.  as  being  a  Joint  wrongdoer  with  the  defendant  in  an  at- 
tempt to  defraud  the  plaintiff.  Ibid, 

Same:  Conspiracy:  Sale  to  another:  Measure  of  damages. 

9.  One  who  contracts  for  the  purchase  of  land  has  the  right  to  rely 
upon  his  vendor's  either  having  the  title  or  procuring  it  so  as  to 
carry  out  his  promise.    McLennan  v.  Church,  411 

10.  A  third  person  who,  knowing  of  a  contract  for  the  sale  of  land  and 

knowing  the  facts  which  showed  that  such  contract  had  not 
lapsed,  offered  the  owners  a  higher  price  for  the  land  and  there- 
by induced  the  breaking  of  said  contract  and  a  sale  and  convey- 
ance to  himself,  was  guilty  of  a  fraud  upon  said  vendee,  even 
though  he  ignorantly  supposed  that  a  mere  default  of  the  latter 
had  terminated  his  contract  rights.  Ibid, 

11.  The  breaking  of  such  contract  was  an  unlawful  act  rendering  all 

who  concerted  together  to  that  end  liable  for  the  damages  caused 
thereby  to  the  vendee.  Ibid. 

12.  Under  the  circumstances  stated,  the  third  person  who  obtained  a 

conveyance  of  the  land  from  the  owners  merely  took  their  place 
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and  acquired  no  greater  rights  in  the  land  than  they  had,  as 
against  the  vendee  named  in  said  contract.  Ibid. 

13.  The  contract  in  this  case  being  for  the  sale  of  two  tracts  of  land 
and  being  signed  by  and  binding  upon  the  owner  of  one  tract 
only,  specific  performance  could  not  be  enforced;  but  In  an  ac- 
tion therefor  the  court  could  give  Judgment,  against  all  the  par- 
ties responsible  for  the  breach  of  the  contract,  for  the  vendee's 
damages  caused  by  such  breach.  Ibid. 

.14.  The  vendee's  recovery  in  such  case  should  not  be  limited  to  the 
amount  of  purchase  money  he  had  paid  and  interest  thereon,  but 
should  equal  his  entire  interest  in  the  contract,  including  the 
reasonable  value  of  the  land  to  him  over  what  he  owed  thereon. 

Jbid. 

15.  The  damages  must  be  determined  as  of  the  time  of  the  breach  of 

the  contract,  and  neither  the  use  of  the  land  thereafter  nor  the 
use  of  money  tendered  by  the  vendee  under  the  contract  and 
which  remained  idle  is  to  be  considered.  Ibid. 

16.  Ordinarily,  the  damages  recoverable  for  breach  of  a  land  contract 

by  failure  to  convey,  over  and  above  payments  made,  is  the  dif- 
ference bet,ween  the  contract  price  and  the  market  value  at  the 
time  of  the  breach,  with  interest  to  the  date  of  the  judgment. 

Ibid. 

17.  Full  compensatory  damages  are  recoverable  for  the  breach  of  a 

land  contract  where  the  vendor  refuses  to  convey  according  to 
his  promise  and  there  is  any  element  of  bad  faith  involved,  or 
where  he  did  not  have  the  title  when  he  contracted  but  took  his 
chances  of  obtaining  it.  Ibid, 

18.  Where  the  breach  is  of  a  tortious  character  the  liability  therefor 

extends  to  such  damages  as  are  the  natural  and  ordinary  conse- 
quences of  the  act,  regardless  of  whether  or  not  such  damages 
were  in  contemplation  by  the  parties  at  the  time  of  making  the 
contract  as  the  probable  result  of  a  breach  of  it.  Ibid. 

19.  Where  at  the  time  of  the  breach  of  a  contract  to  sell  land  for 

$4,200  the  vendee  therein  had  contracted  to  sell  it  to  a  third  per- 
son for  |5,200,  and  the  breach  was  the  result  of  collusion  between 
the  owners  of  the  land  and  said  third  person,  who  purchased 
from  such  owners  for  |4,900,  the  value  of  the  land  to  the  vendee 
at  the  time  of  the  breach  must,  in  computing  his  damages,  be 
deemed  to  have  been  $5,200.  Ibid. 

Quitclaim  deed:  Failure  of  title:  Remedy  of  grantee. 

20.  The  grantee  in  a  quitclaim  deed,  in  the  absence  of  fraud,  has  no 

remedy  either  in  law  or  equity  against  his  grantor  for  failure  of 
title.    Droit  v.  Stevens,  571 

21.  So  held,  where  the  grantee,  knowing  that  the  grantor's  title  was 

based  upon  a  tax  deed  and  that  he  refused  to  give  a  warranty 
deed,  and  after  obtaining  the  advice  of  an  attorney,  accepted  a 
quitclaim  deed  in  satisfaction  of  a  debt  of  the  grantor  to  him, 
both  parties  acting  in  good  faith  and  in  the  belief  that  the 
grantor  had  good  title.  Ibid, 

Verdict.    See  Appeal,  10.    Trial,  4. 

Vested  Rights.  See  Insurance,  3-6.  Intoxicating  Liquors,  5. 
Statutes,  5.    Taxation,  36. 

Villages. 
Improvement  of  streets.    See  Towns. 

Liability  for  injuries  to  night  marshal.    See  Workmen's  Compen- 
sation, 7. 
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Voluntary  Appearance.    See  Highways,  2. 

Voluntary  Payment.    See  Highways,  12.    Taxation,  27,  28. 

Waiver. 

Of  objection  to  incompetency  of  witness.    See  Appeal,  15. 

Of  right  to  have  action  dismissed.    See  Appeal,  22,  23. 

Of  terms  of  contract.    See  Bonds,  5. 

Of  objection  to  evidence.    See  Boundaries,  2. 

Of  objection  to  charge  to  Jury.    See  Criminal  Law,  6. 

Of  allowances.    See  Executors,  3. 

Of  right  to  re-enter.    See  Landlord  and  Tenant,  2. 

Of  lien  under  chattel  mortgage.    See  Replevin,  4. 

Of  right  to  have  question  answered.    See  Trial,  3. 

Of  right  to  rescind  contract.    See  Vendor  and  Purchaser,  6. 

Warning  servant  of  latent  dangers.    See  Master  and  Servant,  14, 15. 

WATERS. 

See  Deeds,  1.    Injunction,  2.    Municipal  Corporations,  8,  9.    Nav- 
igable Waters. 

By  ordinary  high-water  mark  is  meant  the  point  on  the  bank  or 
shore  up  to  which  the  presence  and  action  of  the  water  is  so  con- 
tinuous as  to  leave  a  distinct  mark  by  erosion,  destruction  of 
terrestrial  vegetation,  or  other  easily  recognized  characteristics. 
Polehitzke  v,  John  Week  L,  Co.  322 

Wharves  and  other  terminal  property  of  railroads.    See  Taxation, 
15-20. 

WILLS. 

Validity:  Undue  influence.    See  Trial,  5. 

1.  A  finding  of  the  circuit  court  that  a  will  was  procured  to  be  exe- 

cuted by  undue  influence  of  a  daughter  with  whom  the  testatrix 
was  living  is,  upon  the  evidence,  held  not  to  be  so  clearly  errone- 
ous that  it  can  be  disturbed  by  this  court.     Will  of  Lynch,       466 

Probate:  Contest:  Fees  and  costs, 

2.  Nothing  in  sec.  2932  or  sec.  4041  Z>,  Stats.,  authorizes  the  taxing  of 

attorney's  fees  in  the  circuit  court  against  the  unsuccessful  pro- 
ponent of  a  will  who,  although  the  will  named  her  executrix  and 
was  admitted  to  probate  in  the  county  court,  did  not  qualify  as 
executrix  but  acted  throughout  in  her  Individual  capacity.  Will 
of  Lynch,  466 

Allowances  to  guardian  ad  litem.    See  Infants. 

Construction, 

3.  Rules  of  construction  are  not  to  be  applied  to  ascertain  the  mean- 

ing of  a  will  if  it  can  be  ascertained  from  the  will  itself  and  the 
surrounding  circumstances.     Will  of  Waterbury,  510 

4.  Where,  after  bequeathing  certain  specific  sums,  a  testatrix  di- 

rected that  the  residue  of  her  estate  be  divided  into  five  equal 
parts  and  bequeathed  one  of  those  parts  to  each  of  five  legatees 
or  groups  of  legatees,  it  is  held  that,  irrespective  of  whether  or 
not  such  residuary  legatees  constitute  a  class,  it  was  the  inten- 
tion to  confine  the  distribution  of  the  residue  to  them;  and 
therefore,  where  one  of  such  residuary  legatees  predeceased 
the  testatrix,  the  share  of  such  deceased  legatee  is  not  to  be 
disposed  of  as  intestate  property,  but  the  entire  residue  is  to 
be  divided  among  the  survivors.  Ihid. 
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5.  In  construing  a  will  a  gift  to  a  grandchild  cannot  be  implied  from 

a  gift  to  a  daughter,  defeasible  if  the  daughter  dies  without  chil- 
dren surviving.     Will  of  Allis,  452 

6.  Paragraph  6  of  a  will  gave  property  to  trustees  "to  be  held  for  the 

use,  or  assignment,  of  my  wife  during  life,  and  after  her  death 
for  a  Joint  summer  residence  of  my  children  and  their  families, 
as  they  may  agree  among  themselves — ^particularly  those  resid- 
ing in  Milwaukee.  ...  If  at  any  time  it  shall  be  the  joint  wish 
of  my  wife  and  children  residing  in  Milwaukee,  or  said  children 
after  her  death,  to  have  the  property  sold,  it  may  be  sold  and  the 
proceeds  go  into  my  estate  fund."  The  "estate  fund"  was  a  part 
of  a  business  trust  created  by  the  will,  and  the  business  and  the 
fund  were  to  remain  and  be  conducted  as  directed  in  the  will 
during  the  minority  of  the  children  and  the  life  of  the  widow. 
The  provisions  in  respect  thereto  rather  exclude  than  support 
the  idea  that  there  was  any  gift  out  of  that  fund  to  the  grand- 
children. Held,  that  paragraph  6  did  not  give  any  interest  in 
the  summer  residence  to  grandchildren.  Ibid. 

7.  Although  some  of  the  provisions  in  the  will  evince  a  purpose  to 

keep  the  property  in  the  family  of  the  testator,  to  prevent  it 
from  going  to  strangers  to  his  blood,  yet,  the  testator  having 
made  no  limitation  over  to  his  grandchildren,  none  can  be  made, 
and  the  grandchildren  took  under  the  will  no  right,  title,  or  in- 
terest in  the  estate.  Ibid, 

8.  Whether  or  not  the  will  was  void  because  the  scheme  thereof  in- 

volved an  unlawful  suspension  of  the  absolute  power  of  aliena- 
tion, is  not  decided.  Ibid. 

Disposing  of  life  insurance  policy.    See  Inbubange,  5. 

Settlement  of  estate:  Discharge  of  executors  and  trustees.    See  Ex- 
ECUTOBS,  5,  6. 

WITNESSES. 

Competency:  Transactions  with  person  since  deceased.    See  Appeal, 
15. 

1.  Where  plaintiff's  counsel  had  offered  to  go  into  the  whole  of  a 

transaction  between  the  president  of  the  defendant  bank  and 
plaintiff's  intestate  and  had  questioned  such  president  in  regard 
to  some  features  thereof,  the  witness  was  competent  thereafter, 
under  sec.  4069,  Stats.,  to  testify  on  behalf  of  defendant  to  other 
features  or  details  of  the  transaction  not  covered  by  his  previous 
testimony.    Johnson  v.  Bank  of  Wisconsin,  369 

Same:  Privileged  communication  to  physician. 

2.  Plaintiff  having  testified  that  he  told  the  physician  whom  he  con- 

sulted that  he  was  unable  to  retain  his  urine,  it  was  error  to  ex- 
clude testimony  of  the  physician  that  plaintiff  did  not  tell  him 
so;  but  the  error  should  not  in  this  case  work  a  reversal,  there 
being  other  evidence  which  quite  satisfactorily  showed  severe 
injury.    Canning  v.  Chicago  d  M.  E.  R.  Co.  448 

Examination:  Refreshing  memory. 

3.  In  an  action  on  a  fire  insurance  policy,  plaintiff  having  testified 

that  a  list  of  articles  claimed  to  have  been  destroyed  was  cor- 
rect when  made  by  her  and  defendant's  agent  shortly  after  the 
fire  and  that  a  paper  she  had  was  a  correct  copy  thereof,  and  the 
absence  of  the  original  having  been  satisfactorily  explained.  It 
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was  proper  to  allow  her  to  use  such  copy  to  refresh  her  memory 
or  to  read  from  it,  or  to  allow  it  to  be  introduced  as  part  of  her 
evidence.    Campbell  v.  Oermania  F.  Ins,  Co,  829 

Croas^xamination,    See  CRnriNAL  Law,  4. 

Impeachment 

4.  In  an  action  to  recover  for  the  death  of  a  person  it  was  error  to 
permit  plaintiff  to  prove  that  a  witness  for  defendant  had  on  a 
certain  occasion  made  a  remark  indicating  personal  animosity 
against  the  deceased  and  his  family,  such  testimony  being  ad- 
missible only  for  purposes  of  impeachment  and  after  the  proper 
foundation  for  it  had  been  laid.  Pfeiffer  v.  Chicago  d  if.  E,  R, 
Co.  817 

Deceased  or  absent  toitnesses:  Testimony  at  former  trial.    See  Bvi- 
DENCE,  4-7. 

WOBDS  AND  PHBASES. 

Aggrieved  party.    See  Appeal,  6. 

Audit,  in  statute.    See  Highways,  7. 

Claims  and  demands^  in  bond.    See  Bonds,  2. 

Construction,  in  ordinance.    See  Municipal  Gobpobations,  4. 

Corpus  of  trust  estate.    See  Tbusts  and  Tbustebs,  1,  3,  5,  6. 

Cruel  and  inhuvnan  treatment,  in  statute.    See  Divobce,  1. 

De  facto  officers.    See  Officebs. 

Detail,  in  statute.    See  Chattel  Mobtgages. 

Determination,  in  statute.    See  Highways,  1. 

Employee,  in  statute.     See  Workmen's  Compensation,  6,  7. 

Employer  of  four  or  more  employees,  in  statute.  See  Wobkmin'b 
Compensation,  4,  5. 

Fiduciary  relation.  See  Fiduciaby  Relation.  Vendob  and  Pxtb- 
.  CHASEB,  2,  3. 

Grants  a  new  trial,  in  statute.    See  Appeal,  4. 

High-water  mark.    See  Watebs. 

Income,  in  constitution.    See  Taxation,  30,  31. 

Income  of  trust  estate.    See  Trusts  and  Tbustees,  1,  5,  7,  8. 

Incorporating  a  town,  in  constitution.     See  Statutes,  1. 

Interlocutory  judgment.    See  Appeal,  2. 

Interstate  commerce.  See  Corporations.  Masteb  and  Servant,  6. 
Taxation,  2. 

Legally  permitted  to  work,  in  statute.  See  Wobkmen's  Compensa- 
tion, 6. 

Levy,  in  statute.    See  Taxation,  22,  23. 

Liberty  of  speech,  in  constitution.    See  ElLECtions,  2. 

Market  price.    See  Sales,  7. 

Minimum  car,  in  contract.    See  Sales,  2,  3. 

Novation,    See  Novation. 

Occasioned,  in  statute.    See  Railroads,  8,  9. 

Order,    See  Appeal,  2. 

Ownership,    See  Taxation,  32. 

Person,  in  constitution.    See  Constitutional  Law,  2. 

Policeman,  In  statute.    See  Workmen's  Compensation,  7. 

Practicing  medicine,  in  statute.    See  Physicians  and  Surgeons,  5. 

Premises  of  the  employer,  in  statute.  See  Workmen's  Compensa- 
tion, 2. 

Premiums,  in  statute.    See  Taxation,  12. 

Privilege  tax.    See  Taxation,  6. 

Proximately  caused  by  accident,  in  statute.  See  Workmen's  Com- 
pensation, 3. 
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Words  and  Phrases  —  con. 
Public  library,  in  statute.     See  Municipal  Ck)RPOBATioNS,  2,  3. 
Public  purpose.    See  Municipal  Corporations,  1. 
Retrial,  other  action  or  proceeding,  in  statute.    See  Evidenck,  6,  7. 
Statement  in  detail,  in  statute.    See  Chattel  Mortgages. 
Strict  construction.    See  Statutes,  11. 
Substantive  felony,  in  statute.    See  Criminal  Law,  1. 
Taking  of  property.    See  Railroads,  1. 
Unconditional  debts,  in  statute.    See  Taxation,  13. 

WORKMEN'S  COMPENSATION. 

Conditions  of  liability:  Performing  service  growing  out  of  employ- 
ment: ^'Premises  of  employer:' 

1.  Under  sec.  2394—3,  Stats.  1913.  an  employee  going  to  or  from  his 

employment  is  not  "performing  service  growing  out  of  and  inci- 
dental to  his  employment"  except  while  he  is  *'on  the  premises 
of  his  employer."  The  rule  announced  in  Milwaukee  v.  Althoff, 
156  Wis.  68,  is  limited  accordingly.    Hornburg  v.  Morris,         31 

2.  Where  city  streets  are  used  by  an  employee  of  the  city  solely  for 

the  purpose  of  going  to  and  from  an  employment  carried  on  at 
a  definite  place  other  than  a  street,  they  are  not  the  "premises 
of  his  employer,"  within  the  meaning  of  said  statute.  Ibid, 

Same:  Disability  not  proximately  caused  by  accident. 

3.  Where  an  applicant  under  the  Workmen's  Compensation  Act  un- 

reasonably refuses  to  undergo  a  safe  and  simple  surgical  opera- 
tion which  is  fairly  certain  to  result  in  a  removal  of  the  dis- 
ability and  is  not  attended  with  serious  risk  or  pain  and  is  such 
as  an  ordinarily  prudent  and  courageous  person  would  submit  to 
for  his  own  benefit  and  comfort  if  no  question  of  compensation 
were  involved,  the  disability  which  the  claimant  suffers  there- 
after, a  reasonable  time  being  allowed  for  recovery,  is  not  proxi- 
mately caused  by  the  accident,  but  is  the  direct  result  of  such  un- 
reasonable refusal;  and  he  is  not  entitled  to  compensation  there- 
for.   Lesh  V.  Illinois  Steel  Co.  124 

What  employers  are  within  the  act:  Farmers. 

4.  In  the  Workmen's  Compensation  Act  (sub.  2,  sec.  2394 — 5,  Stats.) 

the  language  "every  employer  of  four  or  more  employees  in  a 
common  employment"  was  intended  to  include  only  such  employ- 
ers as  ordinarily  or  for  some  considerable  length  of  time  employ 
four  or  more  employees  in  a  common  employment;  and  mere 
temporary,  though  regularly  recurring,  employment  of  four  or 
more  men  for  a  specific  purpose  does  not  bring  the  employer 
within  the  act,    Kelley  v.  Haylock,  326 

5.  Thus,  the  employment  by  a  farmer  of  more  than  four  men  for 

limited  times  in  threshing,  corn  shredding,  silo  filling,  or  to- 
bacco work  does  not  bring  him  within  the  Compensation  Act 

Ibid. 

Who  are  employees:  Minor  unlawfully  employed:  Village  marshal. 

6.  A  minor  under  sixteen  years  of  age  who,  at  the  time  of  his  employ- 

ment and  injury,  had  not  obtained  a  written  permit  authorizing 
his  employment  as  required  by  sub.  1,  sec.  1728a,  Stats.,  was  not 
"legally  permitted  to  work  under  the  laws  of  the  state"  within 
the  meaning  of  sub.  (2),  sec.  2394 — 7,  Stats.,  and  hence  was  not 
an  "employee,"  within  the  meaning  of  the  latter  section,  whose 
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lights  in  respect  to  such  injury  were  governed  by  the  Workmen's 
Compensation  Act.  Foth  v.  Macomber  d  W.  R.  Co.  161  Wis.  549, 
distinguished  and  limited.    Stetz  v.  F.  MayeY  B.  d  8.  Co,       151 

7.  The  night  marshal  of  a  village,  having  the  powers  and  duties  of  a 

village  peace  officer,  is  a  "policeman"  and  therefore  an  "em- 
ployee" of  the  village  within  the  meaning  of  sec.  2394 — 7,  Stats. ; 
and  the  village  is  liable  to  make  compensation  for  an  injury  ac- 
cidentally sustained  by  him  in  performing  a  duty  incident  to  his 
office,  whether  in  the  enforcement  of  a  village  ordinance  or  of  a 
state  law.    Kiel  v.  Industrial  Coram.  441 

Release  of  claim.    See  Masteb  and  Sexvant,  10. 

Bcale  of  compensation:  Relative  injury:  Partial  loss  of  vision. 

8.  Under  that  part  of  sub.  (5),  sec.  2394 — 9,  Stats.,  generally  referred 

to  as  the  relative  injury  clause, — ^providing  for  compensation 
which  "shall  bear  such  relation  to  the  amount"  stated  in  the 
schedule  "as  the  disabilities  bear  to  those  produced  by  the  in- 
juries named  in  the  schedule," — an  employee  whose  injuries  re- 
sulted in  the  permanent  loss  of  four  fifths  of  the  vision  of  one 
eye,  but  did  not  affect  his  earning  capacity,  was  properly  awarded 
indemnity  to  the  amount  of  four  fifths  of  the  allowance  provided 
in  the  schedule  for  "total  blindness  of  one  eye."  Northwestern 
F.  Co.  V.  Industrial  Comm.  161  Wis.  450,  distinguished.  Stough- 
ton  Wagon  Co.  v.  Myre,  132 

Action  to  set  aside  award:  Service  of  summons. 

9.  The  language  of  sec.  2394 — 19,  Stats.,  to  the  effect  that  service 

upon  the  Industrial  commission  in  a  specified  way  shall  be 
deemed  a  completed  service,  relates  only  to  service  on  the  com- 
mission.   Hammond-Chandler  L.  Co.  v.  Industrial  Comm.      596 

10.  The  requirement  of  sec.  2394 — 19  that  the  adverse  party  shall  be 

joined  as  a  defendant  with  the  industrial  commission,  by  neces- 
sary implication,  requires  service  of  the  summons  to  be  made 
upon  such  party,  and  that  he  be  accorded  all  rights  of  a  defend- 
ant, in  an  action.  Ihid. 
Liability  of  third  person:  Assignment  of  cause  of  action.  See  Munici- 
pal COBPOBATIONS,  10-12. 

11.  A  city  fireman  who  was  injured  while  using  the  streets  solely  for 

the  purpose  of  going  to  an  employment  carried  on  at  a  definite 
place  other  than  a  street  had  no  lawful  claim  against  the  city 
under  the  Workmen's  Compensation  Act,  and  no  continued  pay- 
ment of  salary  during  his  disability  could  create  a  claim  against 
the  city  or  operate  as  an  assignment  to  it,  under  sec.  2394 — 25, 
Stats.  1913,  of  any  cause  of  action  in  tort  which  he  might  have 
against  another  party  for  the  injury.    Homburg  v.  Morris,     31 
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